ACT 74

ACT 74 S.B.NO. 34

A Bill for an Act Relating to Unfair and Deceptive Collection Acts or Prac-
tices.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 443, Hawaii Revised Statutes, as amended, is
hereby amended by adding a new part to be appropriately designated and
to read as follows:

“PART . PROHIBITED ACTS AND PRACTICES

Sec. 443-41 Threats or coercion. No collection agency shall collect or
attempt to collect any money alleged to be due and owing by means of any
threat, coercion, or attempt to coerce, including any conduct which is described
as follows:
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(1) The use, or express or implicit threat of use, of violence or other
criminal means to cause harm to the person, reputation, or property
of any person; _

(2) The accusation or threat to falsely accuse any person of fraud or any
crime or any conduct which, if true, would tend to disgrace such
other person or in any way subject him to ridicule or any conduct
which, if true, would tend to disgrace such other person or in any
way subject him to the ridicule or contempt of society;

(3) False accusations made to another person, including any credit re-
porting agency that a debtor or an alleged debtor has not paid a just
debt, or threat to so make such false accusations;

(4) The threat to sell or assign to another the obligation of a debtor or
an alleged debtor with an attending representation or implication
that the result of such sale or assignment would be that the debtor
or alleged debtor would lose any defense to the claim or would be
subjected to harsh, vindictive, or abusive collection attempt; and

(5) The threat that nonpayment of an alleged claim will result in the
arrest of any person.

Sec. 443-42 Harassment and abuse. No collection agency shall oppress,
harass, or abuse any person in connection with the collection of or attempt
to collect any claim alleged to be due and owing by that person or another in
any of the following ways:

(1) The use of profane or obscene language that is intended to abuse

the hearer or reader;

(2) The placement of telephone calls without disclosure of the caller’s
identity or with the intent to harass, or threaten any person at the
called number; and

(3) Causing expense to any person in the form of long distance tele-
phone tolls, telegram fees, or other charge incurred by a medium
of communication, by concealment of the true purpose of the notice,
letter, message, or communication.

Sec. 443-43 Unreasonable publication. No collection agency shall un-
reasonably publicize information relating to any alleged indebtedness or
debtor, in any of the following ways:

(1) The disclosure, publication or communication of any false informa-
tion relating to the indebtedness of a debtor or alleged debtor to any
employer or his agent.

(2) The disclosure, publication or communication of false information
relating to the indebtedness of a debtor or alleged debtor to any rela-
tive or family member of the debtor or alleged debtor.

(3) The disclosure, publication, or communication of any information
relating to the indebtedness of a debtor or alleged debtor by publish-
ing or posting any list of debtors, except for the publication of “stop
lists” to point-of-sale locations where credit is extended, or by ad-
vertising for sale any claim to enforce payment thereof or in any
other manner other than through proper legal action, process, or
proceeding; and
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(4) The use of any form of communication to the debtor or alleged
debtor, which ordinarily may be seen by any other person, that dis-
plays or conveys any information about the alleged claim other than
the name, address and phone number of the collection agency.

Sec. 443-44 Fraudulent, deceptive, or misleading representations. No
collection agency shall use any fraudulent, deceptive, or misleading representa-
tion or means to collect, or attempt to collect, claims or to obtain information
concerning a debtor or alleged debtor, including any conduct which is de-
scribed as follows:

(1) The use of any company name while engaged in the collection of

claims other than the true name of the collection agency;

(2) The failure to clearly disclose in all written communication made to
collect, or attempt to collect, a claim or to obtain, or attempt to ob-
tain, information about a debtor or alleged debtor that the collection
agency is attempting to collect a claim and that any information ob-
tained will be used for that purpose;

(3) Any false representation that the collection agency has in his pos-
session information or something of value for the debtor or alleged
debtor that is made to solicit or discover information about the debtor
or alleged debtor;

(4) The failure to clearly disclose the name and full business address
of the person to whom the claim has been assigned for collection or
to whom the claim is owed at the time of making any demand for
money;

(5) Any false representation or implication of the character, extent, or
amount of a claim against a debtor or alleged debtor, or of its status
in any legal proceeding;

(6) Any false representation or false impression that any collection
agency is vouched for, bonded by, affiliated with, or an instrumen-
tality, agent, or official of, this State or any agency of federal, state,
or local government;

(7) The use or distribution or sale of any written communication which
simulates or is falsely represented to be a document authorized, is-
sued, or approved by a court, an official, or any other legally consti-
tuted or authorized authority, or which creates a false impression
about its source, authorization, or approval;

(8) Any representation that an existing obligation of the debtor or al-
leged debtor may be increased by the addition of attorney’s fees, in-
vestigation fees; service fees, and any other fees or charges when
in fact such fees or charges may not legally be added to the existing
obligations; or

(9) Any false representation or false impression about the status or true

nature of, or the services rendered by, the collection agency or its
business.

Seg. 443-45 Unfair or unconscionable means. No collection agency shall
use unfair or unconscionable means to collect or attempt to collect any claim
in any of the following ways:
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(1) The seeking or obtaining of any written statement or acknowledg-
ment in any form that a debtor or alleged debtor’s obligation is one
incurred for necessaries of life where the original obligation was not
in fact incurred for such necessaries;

(2) The seeking or obtaining of any written statement or acknowledg-
ment in any form containing an affirmation of any obligation by a
debtor or alleged debtor who has been declared bankrupt, without
clearly disclosing the nature and consequences of the affirmation and
the fact that the debtor or alleged debtor is not legally obligated
to make the affirmation;

(3) The collection of or the attempt to collect from a debtor or alleged
debtor all or any part of the collection agency’s fee or charge for
services rendered;

(4) The collection of or the attempt to collect any interest or other
charge, fee, or expense incidental to the principal obligation unless
the interest or incidental fee, charge, or expense is expressly author-
ized by the agreement creating the obligation and legally chargeable
to the debtor or alleged debtor; or unless such interest or incidental
fee, charge or expense is expressly authorized by law; and

(5) Any communication with a debtor or alleged debtor whenever it
appears that he is represented by an attorney and the attorney’s
name and address are known.

Sec. 443-46 Rules and regulations. The collection agency board shall
promulgate rules and regulations, pursuant to chapter 91, Hawaii Revised
Statutes, for the purposes of administering and enforcing this part.

Sec. 443-47 Unfair competition, unfair or deceptive acts or practices.
A violation of this part by a collection agency shall constitute unfair methods
of competition and unfair or deceptive acts or practices in the conduct of any
trade or commerce for the purpose of section 480-2.”

SECTION 2. This Act shall take effect upon its approval.
(Approved May 15, 1973.)
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