ACT 171

ACT 171 S. B.NO. 1696-70

A Bill for an Act Relating to Collective Bargaining in Public Employment.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to implement the constitutional
mandate of Article XII, section 2, which grants public employees the right to
organize for the purpose of collective bargaining as prescribed by law.

SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER

COLLECTIVE BARGAINING IN PUBLIC EMPLOYMENT

Sec. -1. Statement of findings and policy. The legislature finds that
joint-decision making is the modern way of administering government. Where
public employees have been granted the right to share in the decision-making
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process affecting wages and working conditions, they have become more re-
sponsive and better able to exchange ideas and information on operations with
their administrators. Accordingly, government is made more effective. The leg-
islature further finds that the enactment of positive legislation establishing
guidelines for public employment relations is the best way to harness and di-
rect the energies of public employees eager to have a voice in determining their
conditions of work, to provide a rational method for dealing with disputes and
work stoppages, and to maintain a favorable political and social environment.
The legislature declares that it is the public policy of the State to promote
harmonious and cooperative relations between government and its employees
and to protect the public by assuring effective and orderly operations of gov-
ernment. These policies are best effectuated by (1) recognizing the right of pub-
lic employees to organize for the purpose of collective bargaining, (2) requiring
the public employers to negotiate with and enter into written agreements with
exclusive representatives on matters of wages, hours, and other terms and con-
ditions of employment, while, at the same time, (3) maintaining merit princi-
ples and the principle of equal pay for equal work among state and county em-
ployees pursuant to sections 76-1, 76-2, 77-31, and 77-33, and (4) creating a
public employment relations board to administer the provisions of this chapter.

Sec. -2. Definitions. As used in this chapter:

(1) “Arbitration” means the procedure whereby parties involved in an
impasse mutually agree to submit their differences to a third party for
a final and binding decision.

(2) “Appropriate bargaining unit” means the unit designated to be ap-
propriate for the purpose of collective bargaining pursuant to section

(3) “Board” means the Hawaii pubhc employment relations board cre-
ated pursuant to section -5.

(4) “Certification” means official recognition by the Hawaii public em-
ployment relations board that the employee organization is, and shall
remain, the exclusive representative for all of the employees in an ap-
propriate bargaining unit for the purpose of collective bargaining, un-
til it is replaced by another employee organization, decertified, or dis-
solves.

(5) “Collective bargaining” means the performance of the mutual obliga-
tions of the public employer and the exclusive representative to meet
at reasonable times, to confer and negotiate in good faith, and to ex-
ecute a written agreement with respect to wages, hours, and other
terms and conditions of employment, except that by any such obliga-
tion neither party shall be compelled to agree to a proposal, or be re-
quired to make a concession. ‘

(6) “Cost items” includes wages, hours, and other terms and conditions
of employment, the implementation of which requires an appropria-
tion by a legislative body.
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(7) “Employee” or “public employee” means any person employed by a
public employer except elected and appointed officials and such other
employees as may be excluded from coverage in section -6(c).

(8) “Employee organization” means any organization of any kind in
which public employees participate and which exists for the primary
purpose of dealing with public employers concerning grievances, la-
bor disputes, wages, hours, and other terms and conditions of em-
ployment of public employees.

(9) “Employer” or “public employer” means the governor in the case of
the State, the respective mayors in the case of the city and county of
Honolulu and the counties of Hawaii, Maui, and Kauai, the board of
education in the case of the department of education, and the board
of regents in the case of the university of Hawaii, and any individual
who represents one of these employers or acts in their interest in deal-
ing with public employees.

(10) “Exclusive representative” means the employee organization, which
as a result of certification by the board, has the right to be the collec-
tive bargaining agent of all employees in-an appropriate bargaining
unit without discrimination and without regard to employee organi-
zation membership.

(11) “Fact-finding” means identification of the major issues in a particu-
lar impasse, review of the positions of the parties and resolution of
factual differences by one or more impartial fact-finders, and the
making of recommendations for settlement of the impasse.

(12) “Impasse” means failure of a public employer and an exclusive rep-
resentative to achieve agreement in the course of negotiations.

(13) “Legislative body” means the legislature in the case of the State, the
city council in the case of the city and county of Honolulu, and the re-
spective county councils in the case of the counties of Hawaii, Maui,
and Kauai.

(14) “Mediation” means assistance by an impartial third party to recon-
cile an impasse between the public employer and the exclusive repre-
sentative regarding wages, hours, and other terms and conditions of
employment through interpretation, suggestion, and advice to resolve
the impasse.

(15) “Professional employee” includes (A) any employee engaged in
work (i) predominantly intellectual and varied in character as op-
posed to routine mental, manual, mechanical, or physical work, (ii)
involving the consistent exercise of discretion and judgment in its per-
formance, (iii) of such a character that the output produced or the re-
sult accomplished cannot be standardized in relation to a given pe-
riod of time, (iv) requiring knowledge of an advanced type in a field
of science or learning customarily acquired by a prolonged course of
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specialized intellectual instruction and study in an institution of
higher learning or a hospital, as distinguished from a general aca-
demic education or from an apprenticeship or from training in the
performance of routine mental, manual, or physical processes; or (B)
any employee, who (i) has completed the courses of specialized intel-
lectual instruction and study described in clause (A) (iv), and (i) is
performing related work under the supervision of a professional em-
ployee as defined in (A).

(16) “Service fee” means an assessment of all employees in an appropri-
ate bargaining unit to defray the cost for services rendered by the ex-
clusive representative in negotiations and contract administration.

(17) “Strike” means a public employee’s refusal, in concerted action with
others, to report for duty, or his wilful absence from his position, or
his stoppage of work, or his abstinence in whole or in part from the
full, faithful, and proper performance of the duties of employment,
for the purpose of inducing, influencing, or coercing a change in the
conditions, compensation, rights, privileges, or obligations of public
employment; provided, that nothing herein shall limit or impair the
right of any public employee to express or communicate a complaint
or opinion on any matter related to the conditions of employment.

(18) “Supervisory employee” means any individual having authority in
the interest of the employer, to hire, transfer, suspend, layoff, recall,
promote, discharge, assign, reward, or discipline other employees, or
‘the responsibility to assign work to and direct them, or to adjust their
grievances, or effectively to recommend such action, if, in connection
with the foregoing, the exercise of such authority is not of a merely
routine or clerical nature, but requires the use of independent judg-
ment.

Sec. -3. Rights of employees. Employees shall have the right of self-
organization and the right to form, join, or assist any employee organization
for the purpose of bargaining collectively through representatives of their own
choosing on questions of wages, hours, and other terms and conditions of em-
ployment, and to engage in lawful, concerted activities for the purpose of col-
lective bargaining or other mutual aid or protection, free from interference, re-
straint, or coercion. An employee shall have the right to refrain from any or all
of such activities, except to the extent of making such payment of service fees
to an exclusive representative as provided in section -4.

Sec. -4. Payroll deductions. (a) The employer shall, upon receiving from
an exclusive representative a written statement which specifies an amount of
reasonable service fees necessary to defray the costs for its services rendered in
negotiating and administering an agreement and computed on a pro rata basis
among all employees within its appropriate bargaining unit, deduct from the
payroll of every employee in the appropriate bargaining unit the amount of
service fees and remit the amount to the exclusive representative. A deduction
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permitted by this section, as determined by the board to be reasonable, shall
extend to any employee organization chosen as the exclusive representative of
an appropriate bargaining unit. If an employee organization is no longer the
exclusive representative of the appropriate bargaining unit, the deduction shall
terminate.

(b) In addition to any deduction made to the exclusive representative un-
der subsection (a), the employer shall, upon written authorization by an em-
ployee, deduct from the payroll of the employee the amount of membership
dues, initiation fees, group insurance premiums, and other association benefits
and shall remit the amount to the employee organization designated by the em-
ployee.

(c) The employer shall continue all payroll assignments authorized by an
employee prior to the effective date of this chapter and all assignments author-
ized under subsection (b) until notification is submitted by an employee to dis-
continue his assignments.

Sec. -5. Hawaii public employment relations board. (a) There is created a
Hawaii public employment relations board composed of five members of
which (1) two members shall be representatives of management, (2) two mem-
bers shall be representatives of labor, and (3) a fifth member, the chairman,
shall be representative of the public. All members shall be appointed by the
governor for terms of six years each, except that the terms of members first ap-
pointed shall be for two, three, four, five, and six years respectively as desig-
nated by the governor at the time of appointments. Public employers and em-
ployee organizations representing public employees may submit to the
governor for consideration names of persons representing their interests to
serve as members of the board and the governor shall first consider these per-
soms in selecting the members of the board to represent management and labor.
Each member shall hold office until his successor is appointed and qualified.
Because cumulative experience and continuity in office are essential to the
proper administration of this chapter, it is declared to be in the public interest
to continue board members in office as long as efficiency is demonstrated, not-
withstanding the provision of section 26-34, which limits the appointment of a
member of a board or commission to two terms.

The members shall devote full time to their duties as members of the
board. The chairman of the board shall be paid a salary at the rate of ninety-
five per cent of the salary of a circuit court judge. Each of the other members
shall be paid a salary at a rate of ninety per cent of the chairman’s salary. No
member shall hold any other public office or be in the employment of the State
or a county, or any department or agency thereof, or any employee organiza-
tion during his term.

Any action taken by the board shall be by a simple majority of the mem-
bers of the board. All decisions of the board shall be reduced to writing and
shall state separately its finding of fact and conclusions. Three members of the
board, consisting of the chairman, at least one member representative of man-
agement, and at least one member representative of labor, shall constitute a
quorum. Any vacancy in the board, shall not impair the authority of the re-
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maining members to exercise all the powers of the board. The governor may
appoint an acting member of the board during the temporary absence from the
State or the illness of any regular member. An acting member, during his term
of service, shall have the same powers and duties as the regular member.

The chairman of the board shall be responsible for the administrative
functions of the board. The board may appoint an executive officer, mediators,
members of fact-finding boards, arbitrators, and hearings officers, and employ
other assistants as it may deem necessary in the performance of its functions,
prescribe their duties, and fix their compensation and provide for reimburse-
ment of actual and necessary expenses incurred by them in the performance of
their duties within the amounts made available by appropriations therefor.

The board shall be within the department of labor and industrial rela-
tions for budgetary and administrative purposes only. The members of the
board and the employees of the board shall be exempt from chapters 76 and
77. "

At the close of each fiscal year, the board shall make a written report to
the governor of such facts as it may deem essential to describe its activities, in-
cluding the cases and their dispositions, and the names, duties, and salaries of
its officers and employees. Copies of the report shall be transmitted to the legis-
lative bodies and to the public management committee.

(b) In addition to the powers and functions provided in other sections of
this chapter, the board shall:

(1) Establish procedures for, investigate, and resolve, any dispute con-

cerning the designation of an appropriate bargaining unit and the ap-
plication of section -6 to specific employees and positions;

(2) Resolve any dispute concerning cost items;

(3) Establish procedures for, resolve disputes with respect to, and super-
vise the conduct of, elections for the determination of employee rep-
resentation;

(4) Conduct proceedings on complaints of prohibited practices by em-
ployers, employees, and employee organizations and take such ac-
tions with respect thereto as it deems necessary and proper;

5) Hold such hearings and make such inquiries, as it deems necessary, to
carry out properly its functions and powers, and for the purpose of
such hearings and inquiries, administer oaths and affirmations, exam-
ine witnesses and documents, take testimony and receive ewidence,
compel attendance of witnesses and the production of documents by
the issuance of subpoenas, and delegate such powers to any member
of the board or any person appointed by the board for the perform-
ance of its functions;

(6) Establish, after reviewing nominations submitted by the public em-
ployers and employee organizations, lists of qualified persons,
broadly representative of the public, to be available to serve as media-
tors, members of fact-finding boards, or arbitrators;

312



ACT 171

(7) Establish daily or hourly rates at which mediators, members of fact-
finding boards, and arbitrators are to be compensated and apportion
the costs of arbitration to the parties involved;

(8) Conduct studies on problems pertaining to public ewployee-
management relations, and make recommendations with respect
thereto to the legislative bodies; request information and data from
state and county departments and agencies and employee organiza-
tions necessary to carry out its functions and responsibilities; make
available to the public management committee, employee organiza-
tions, as may exist, mediators, members of fact-finding boards, arbi-
trators, and other concerned parties statistical data relating to wages,
benefits, and employment practices in public and private employ-
ment to assist them in resolving issues in negotiations;

(9) Promulgate rules and regulations relative to the exercise of its powers
and authority and to govern the proceedings before it in accordance
with chapter 91.

Sec. -6. Appropriate bargaining units. (a) All employees throughout the
State within any of the following categories shall constitute an appropriate bar-
gaining unit:

(1) Nonsupervisory employees in blue collar positions;

(2) Supervisory employees in blue collar positions;

(3) Nonsupervisory employees in white collar positions;

(4) Supervisory employees in white collar positions;

(5) Teachers and other personnel of the department of education under
the same salary schedule;

(6) Educational officers and other personnel of the department of educa-
tion under the same salary schedule;

(7) Faculty of the University of Hawaii and the community college sys-
tem;

(8) Personnel of the University of Hawaii and the community college sys-
tem, other than faculty;

(9) Registered professional nurses;

(10) Nonprofessional hospital and institutional workers;
(11) Firemen;

(12) Policemen; and

(13) Professional and scientific employees, other than registered profes-
sional nurses.

Because of the nature of work involved and the essentiality of certain oc-
cupations which require specialized training, units (9) through (13) are desig-
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nated as optional appropriate bargaining units. Employees in any of these op-
tional units may either vote for separate units or for inclusion in their respec-
tive units (1) through (4). If a majority of the employees in any optional unit
desire to constitute a separate appropriate. bargaining unit, supervisory em-
ployees may be included in the unit by mutual agreement among supervisory
and nonsupervisory employees within the unit; if supervisory employees are
excluded, the appropriate bargaining unit for such supervisory employees shall
be (2) or (4), as the case may be.

The compensation plans for blue collar positions pursuant to section 77-5
and for white collar positions pursuant to section 77-13, the salary schedules
for teachers pursuant to section 297-33 and for educational officers pursuant to
section 297-33.1, and the appointment and classification of faculty pursuant to
sections 304-11 and 304-13, existing on the effective date of this chapter, shall
be the bases for differentiating blue collar from white collar employees, profes-
sional from nonprofessional employees, supervisory from nonsupervisory em-
ployees, teachers from educational officers, and faculty from nonfaculty. In
differentiating supervisory from nonsupervisory employees, class titles alone
shall not be the basis for determination, but, in addition, the nature of the
work, including whether or not a major portion of the working time of a super-
visory employee is spent as part of a crew or team with nonsupervisory employ-
ees, shall also be considered.

(b) For the purpose of negotiations, the public employer of an appropri-
ate bargaining unit shall mean the governor or his designated representatives
of not less than three together with not more than two members of the board of
education in the case of units (5) and (6), the governor or his designated repre-
sentatives of not less than three together with not more than two members of
the board of regents of the university of Hawaii in the case of units (7) and (),
and the governor or his designated representatives together with the mayors of
all the counties or their designated representatives in the case of the remaining
units. '

(c) No elected or appointed official, member of any board or commis-
sion, representative of a public employer, including the administrative officer,
director, or chief of a state or county department or agency, or any major divi-
sion thereof as well as his deputy, first assistant, and any other top-level mana-
gerial and administrative personnel, individual concerned with confidential
matters affecting employee-employer relations, part time employee working
less than twenty hours per week, temporary employee of three months duration
or less, or any commissioned and enlisted personnel of the Hawaii national
guard, shall be included in any appropriate bargaining unit or entitled to cover-
age under this chapter.

(d) Where any controversy arises under this section, the board shall, pur-
suant to chapter 91, make an investigation and, after a hearing upon due no-
tice, make a final determination on the applicability of this section to specific
positions and employees.
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Sec. -7. Elections. Whenever, in accordance with regulations as may be
prescribed by the board pursuant to chapter 91, a petition is filed by an em-
ployee organization after January 1, 1971, showing written proof of at least
thirty per cent representation of the public employees in an appropriate bar-
gaining unit, the board shall hold an election by secret ballot to determine
whether and by which employee organization the employees desire to be repre-
sented for the purpose of collective bargaining. The ballot shall contain, in ad-
dition, both the name of any candidate showing written proof of at least ten
per cent representation of the public employees within the unit, and a provision
for marking “no representation”.

In any election in which none of the choices on the ballot receives a ma-
jority of the votes cast, a runoff election shall be conducted, the ballot provid-
ing for a selection between the two choices receiving the largest number of
valid votes cast in the election. The board shall certify the results of the elec-
tion, and where an employee organization receives a majority of the votes cast,
the board shall certify the employee organization as the exclusive representa-
tive of all employees in the appropriate bargaining unit for the purpose of col-
lective bargaining,.

No election shall be directed by the board in any appropriate bargaining
unit within which (1) a valid election has been held in the preceding twelve
months; or (2) a valid collective bargaining agreement is in force and effect, ex-
cept upon a petition as provided herein not more than ninety days, but not less
than sixty days, prior to the expiration of the agreement.

The board shall adopt rules and regulations governing the conduct of
elections to determine representation, including the time, place, manner of no-
tification, and reporting the results of elections, and the manner for filing any
petition for an election or any petition concerning the results of an election. No
mail ballots shall be permitted by the board except when for reasonable cause
a specific individual would otherwise be unable to cast a ballot. The board
shall have the final determination on any controversy concerning the eligibility
of an employee to vote.

Sec. -8. Recognition and representation. (a) The employee organization
which has been certified by the board as representing the majority of employ-
ees in an appropriate bargaining unit shall be the exclusive representative of all
employees in the unit. As exclusive representative, it shall have the right to act
for and negotiate agreements covering all employees in the unit and shall be re-
sponsible for representing the interests of all such employees without discrimi-
nation and without regard to employee organization membership.

(b) An individual employee may present a grievance at any time to his
employer and have the grievance heard without intervention of an employee
organization; provided that the exclusive representative is afforded the oppor-
tunity to be present at such conferences and that any adjustment made shall
not be inconsistent with the terms of an agreement then in effect between the
employer and the exclusive representative.
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Sec. -9. Scope of negotiations. (a) The employer and the exclusive rep-
resentative shall meet at reasonable times, including meetings in advance of the
employer’s budget-making process, and shall negotiate in good faith with re-
spect to wages, hours, and other terms and conditions of employment which
are subject to negotiations under this Act and which are to be embodied in a
written agreement, or any question arising thereunder, but such obligation
does not compel either party to agree to a proposal or make a concession.

(b) The employer or the exclusive representative desiring to initiate nego-
tiations shall notify the other in writing, setting forth the time and place of the
meeting desired and generally the nature of the business to be discussed, and
shall mail the notice by certified mail to the last known address of the other
party sufficiently in advance of the meeting.

(c) Except as otherwise provided herein, all matters affecting employee
relations, including those that are, or may be, the subject of a regulation pro-
mulgated by the employer or any personnel director, are subject to consulta-
tion with the exclusive representatives of the employees concerned. The em-
ployer shall make every reasonable effort to consult with the exclusive
representatives prior to effecting changes in any major policy affecting em-
ployee relations.

(d) Excluded from the subjects of negotiations are matters of classifica-
tion and reclassification, retirement benefits and the salary ranges and the
number of incremental and longevity steps now provided by law, provided that
the amount of wages to be paid in each range and step and the length of service
necessary for the incremental and longevity steps shall be negotiable. The em-
ployer and the exclusive representative shall not agree to any proposal which
would be inconsistent with merit principles or the principle of equal pay for
equal work pursuant to sections 76-1, 76-2, 77-31 and 77-33, or which would in-
terfere with the rights of a public employer to (1) direct employees; (2) deter-
mine qualification, standards for work, the nature and contents of examina-
tions, hire, promote, transfer, assign, and retain employees in positions and
suspend, demote, discharge, or take other disciplinary action against employ-
ees for proper cause; (3) relieve an employee from duties because of lack of
work or other legitimate reason; (4) maintain efficiency of government opera-
tions; (5) determine methods, means, and personnel by which the employer’s
operations are to be conducted; and take such actions as may be necessary to
carry out the missions of the employer in cases of emergencies.

Sec. -10. Written agreements; appropriations for implementation; en-
forcement. (a) Any collective bargaining agreement reached between the em-
ployer and the exclusive representative shall be subject to ratification by the
employees concerned. The agreement shall be reduced to writing and executed
by both parties. The agreement may contain a grievance procedure and an im-
passe procedure culminating in final and binding arbitration, and shall be valid
and enforceable when entered into in accordance with provisions of this chap-
ter.

(b) All cost items shall be subject to appropriations by the appropriate
legislative bodies. The employer shall submit within ten days of the date on
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which the agreement is ratified by the employees concerned all cost items con-
tained therein to the appropriate legislative bodies, except that if any cost items
require appropriation by the State legislature and it is not in session at the time,
the cost items shall be submitted for inclusion in the governor’s next operating
budget within ten days after the date on which the agreement is ratified. The
State legislature or the legislative bodies of the counties acting in concert, as
the case may be, may approve or reject the cost items submitted to them, as a
whole. If the State legislature or the legislative body of any county rejects any
of the cost items submitted to them, all cost items submitted shall be returned
to the parties for further bargaining.

(c) Because effective and orderly operations of government is essential to
the public, it is declared to be in the public interest that in the course of collec-
tive bargaining, the public employer and the exclusive representative shall
make every reasonable effort to conclude negotiations, and include provisions
for an effective date, a reopening date, and an expiration date, at a time to co-
incide, as nearly as possible, with the period during which the appropriate leg-
islative bodies may act on the operating budget of the employers.

(d) All existing rules and regulations adopted by the employer, including
civil service or other personnel regulations, which are not contrary to this chap-
ter, shall remain applicable. If there is a conflict between the collective bar-
gaining agreement and any of the rules and regulations, the terms of the agree-
ment shall prevail; provided that the terms are not inconsistent with section -
9(d).

Sec. -11. Resolution of disputes; grievances; impasses. (a) A public em-
ployer shall have the power to enter into written agreement with the exclusive
representative of an appropriate bargaining unit setting forth a grievance pro-
cedure culminating in a final and binding decision, to be invoked in the event
of any dispute concerning the interpretation or application of a written agree-
ment. In the absence of such a procedure, either party may submit the dispute
to the board for a final and binding decision. A dispute over the terms of an in-
itial or renewed agreement does not constitute a grievance.

(b) A public employer shall have the power to enter into written agree-
ment with the exclusive representative of an appropriate bargaining unit set-
ting forth an impasse procedure culminating in a final and binding decision, to
be invoked in the event of an impasse over the terms of an initial or renewed
agreement. In the absence of such a procedure, either party may request the as-
sistance of the board by submitting to the board and to the other party to the
dispute a clear, concise statement of each issue on which an impasse has been
reached together with a certificate as to the good faith of the statement and the
contents therein. The board, on its own motion, may determine that an im-
passe exists on any matter in a dispute. If the board determines on its own mo-
tion that an impasse exists, it may render assistance by notifying both parties to
the dispute of its intent.

The board shall render assistance to resolve the impasse according to the
following schedule:

(1) Mediation. Assist the parties in a voluntary resolution of the impasse
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by appointing a mediator or mediators, representative of the public,
from a list of qualified persons maintained by the board, within three
days after the date of the impasse, which shall be deemed to be the
day on which notification is received or a determination is made that
an impasse exists.

Fact-finding. If the dispute continues fifteen days after the date of the
impasse, the board shail appoint, within three days, a fact-finding
board of not more than three members, representative of the public,
from a list of qualified persons maintained by the board. The fact-
finding board, shall, in addition to powers delegated to it by the pub-
lic employment relations board, have the power to make recommen-
dations for the resolution of the dispute. The fact-finding board, act-
ing by a majority of its members, shall transmit its findings of fact
and any recommendations for the resolution of the dispute to both
parties within ten days after its appointment. If the dispute remains
unresolved five days after the transmittal of the findings of fact and
any recommendations, the board shall publish the findings of fact
and any recommendations for public information if the dispute is not
referred to final and binding arbitration.

Arbitration. If the dispute continues thirty days after the date of the
impasse, the parties may mutually agree to submit the remaining dif-
ferences to arbitration, which shall result in a final and binding deci-
sion. The arbitration panel shall consist of three arbitrators, one se-
lected by each party, and the third and impartial arbitrator selected
by the other two arbitrators. If either party fails to select an arbitrator
or for any reason there is a delay in the naming of an arbitrator, or if
the arbitrators fail to select a neutral arbitrator within the time pre-
scribed by the board, the board shall appoint the arbitrator or arbitra-
tors necessary to complete the panel, which shall act with the same
force and effect as if the panel had been selected by the parties as de-
scribed above. The arbitration panel shall take whatever actions nec-
essary, including but not limited to inquiries, investigations, hearings,
issuance of subpoenas, and administering oaths, in accordance with
procedures prescribed by the board to resolve the impasse. If the dis-
pute remains unresolved within fifty days after the date of the im-
passe, the arbitration panel shall transmit its findings and its final and
binding decision on the dispute to both parties. The parties shall enter
into an agreement or take whatever action is necessary to carry out
and effectuate the decision. All items requiring any monies for imple-
mentation shall be subject to appropriations by the appropriate legis-
lative bodies, and the employer shall submit all such items agreed to
in the course of negotiations within ten days to the appropriate legis-
lative bodies.

The costs for mediation and fact-finding shall be borne by the board.
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All other costs, including that of a neutral arbitrator, shall be borne
equally by the parties involved in the dispute.

(c) If the parties have not mutually agreed to submit the dispute to final
and binding arbitration, either party shall be free to take whatever lawful ac-
tion it deems necessary to end the dispute; provided that no action shall in-
volve the disruption or interruption of public services within sixty days after
the fact-finding board has made public its findings of fact and any recommen-
dations for the resolution of the dispute. The employer shall submit to the ap-
propriate legislative bodies his recommendations for the settlement of the dis-
pute on all cost items together with the findings of fact and any
recommendations made by the fact-finding board. The exclusive representa-
tive may submit to the appropriate legislative body its recommendations for
the settlement of the dispute on all cost items.

Sec. -12. Strikes, rights and prohibitions. (a) Participation in a strike
shall be unlawful for any employee who (1) is not included in an appropriate
bargaining unit for which an exclusive representative has been certified by the
board, or (2) is included in an appropriate bargaining unit for which process
for resolution of a dispute is by referral to final and binding arbitration.

(b) It shall be lawful for an employee, who is not prohibited from striking
under paragraph (a) and who is in the appropriate bargaining unit involved in
an impasse, to participate in a strike after (1) the requirements of section -11
relating to the resolution of disputes have been complied with in good faith, (2)
the proceedings for the prevention of any prohibited practices have been ex-
hausted, (3) sixty days have elapsed since the fact-finding board has made pub-
lic its findings and any recommendation, (4) the exclusive representative has
given a ten-day notice of intent to strike to the board and to the employer.

(c) Where the strike occurring, or is about to occur, endangers the public
health or safety, the public employer concerned may petition the board to
make an investigation. If the board finds that there is imminent or present dan-
ger to the health and safety of the public, the board shall set requirements that
must be complied with to avoid or remove any such imminent or present dan-
ger.

(d) No employee organization shall declare or authorize a strike of em-
ployees, which is or would be in violation of this section. Where it is alleged by
the employer that.an employee organization has declared or authorized a strike
of employees which ‘is:or would be in violation of this section, the employer
may apply to theboard for a declaration that the strike is or would be unlawful
and the board, after affording an opportunity to the employee organization to
be heard on the application, may make such a declaration.

(e) If any employee organization or any employee is found to be violating
or failing to comply with the requirements of this section or if there is reason-
able cause to believe that an employee organization or an employee is violating
or failing to comply with such requirements, the board shall institute appropri-
ate proceedings in the circuit in which the violation occurs to enjoin the per-
formance of any acts or practices forbidden by this section, or to require the
employee organization or employees to comply with the requirements of this
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section. Jurisdiction to hear and dispose of all actions under this section is con-
ferred upon each circuit court, and each court may issue, in compliance with
chapter 380, such orders and decrees, by way of injunction, mandatory injunc-
tion, or otherwise, as may be appropriate to enforce this section.

Sec. -13. Prohibited practices; evidence of bad faith. (a) It shall be a pro-
hibited practice for a public employer or its designated representative wilfully
to:

(1) Interfere, restrain, or coerce any employee in the exercise of any right

guaranteed under this chapter;

(2) Dominate, interfere, or assist in the formation, existence, or adminis-
tration of any employee organization;

(3) Discriminate in regard to hiring, tenure, or any term or condition of
employment to encourage or discourage membership in any em-
ployee organization.

(4) Discharge or otherwise discriminate against an employee because he
has signed or filed an affidavit, petition, or complaint or given any in-
formation or testimony under this chapter, or because he has in-
formed, joined, or chosen to be represented by any employee organi-
zation;

(5) Refuse to bargain collectively in good faith with the exclusive repre-
sentative as required in section” -9;

(6) Refuse to participate in good faith in the mediation, fact-finding, and
arbitration procedures set forth in section -11;

(7) Refuse or fail to comply with any provision of this chapter;
(8) Violate the terms of a collective bargaining agreement.

(b) It shall be a prohibited practice for a public employee or for an em-
ployee organization or its designated agent wilfully to:
(1) Interfere, restrain, or coerce any employee in the exercise of any right
guaranteed under this chapter;

(2) Refuse to bargain collectively in good faith with the public employer,
if it is an exclusive representative, as required in section -9;

(3) Refuse to participate in good faith in the mediation, fact-finding and
arbitration procedures set forth in section -11;

(4) Refuse or fail to comply with any provision of this chapter; or
(5) Violate the terms of a collective bargaining agreement.

Sec. -14. Prevention of prohibited practices. Any controversy concern-
ing prohibited practices may be submitted to the board in the same manner
and with the same effect as provided in section 377-9. All references in section
377-9 to “board” shall include the Hawaii public employment relations board
and “labor organization” shall include employee organization.
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Sec. -15. Financial reports to employees. Every employee organization
shall keep an adequate record of his financial transactions and shall make
available annually, to the employees who are members of the organization,
within sixty days after the end of its fiscal year, a detailed written financial re-
port thereof in the form of a balance sheet and an operating statement, certi-
fied as to accuracy by a certified public accountant. In the event of failure of
compliance with this section, any employee within the organization may peti-
tion the public employment relations board for an order compelling such com-
pliance. An order of the board on such petition shall be enforceable in the
same manner as other orders of the board under this chapter.

Sec.. -16. Public records and proceedings. The complaints, orders, and
testimony relating to a proceeding instituted.by the public employment rela-
tions board under section 377-9 shall be public records and be available for in-
spection or copying. All proceedings pursuant-to section 377-9 shall be open to
the public.

Sec. -17. List of employee organizations and exclusive representatives.
The public employment relations board shall maintain a list of employee or-
~ ganizations. To be recognized as such and to be included in the list, an organi-
zation shall file with the board a statement of its name, the name and address
of its secretary or other officer to whom notices may be sent, the date of its or-
ganization, and its affiliations, if any, with other organizations. No other quali-
fications for inclusion shall be required, but every employee organization shall
notify the board promptly of any change of name or of the name and address
of its secretary or other officer to whom notices may be sent, or of its affilia-
tions.

The board shall indicate on the list which.employee organizations are ex-
clusive representatives of appropriate bargaining units, the effective dates of
their certification, and the effective date and expiration date of any agreement
reached between the public employer and the exclusive representative. Copies
of the list shall be made available to interested parties upon request.

Sec.  -18. Penalty. Any person who wilfully assaults, resists, prevents,
impedes, or interferes with a mediator, member of the fact-finding board, or
arbitrator, or any member of the public employment relations board or any of
the agents or employees of the board in the performance of duties pursuant to
this chapter shall be fined not more than $500 or imprisoned not more than one
year, or both.

Sec. -19. Chapter takes precedence, when. This chapter shall take prece-
dence over all conflicting statutes concerning this subject matter and shall
preempt all contrary local ordinances, executive orders, legislation, rules, or
regulations adopted by the State, a county, or any department or agency
thereof, including the departments of personnel services or the civil service
commission..
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Sec. -20. Chapter inoperative, when. If any provision of this chapter
jeopardizes the receipt by the State or any county of any federal grant-in-aid or
other federal allotment of money, the provision shall, insofar as the fund is
jeopardized, be deemed to be inoperative.

Sec. -21. Severability. If any provision of this chapter, or the applica-
tion thereof to any person or circumstance is held invalid, the invalidity does
not affect other provisions or applications of the chapter which can be given ef-
fect without the invalid provision or application, and to this end the provisions
of this chapter are severable.”

SECTION 3. Chapter 86, Hawaii Revised Statutes, is repealed.

SECTION 4. Appropriations. There is appropriated out of the general
revenues of the State of Hawaii the sum of $274,242 for the establishment and
operation of the Hawaii public employment relations board in fiscal year 1970-
71. In subsequent years, the governor shall include in his operating budget such
sum as may be necessary for the continuation and operation of the Hawaii
public employment relations board.

SECTION 5. Effective date. This Act shall take effect on July 1, 1970.
(Approved June 30, 1970.)
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