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PREFACE

This volume contains all of the laws enacted by the Hawaii State
Legislature during the Regular and Special Sessions of 2021.

The text of the laws is printed in full except as provided herein. Statutory
material that is being repealed is either bracketed or bracketed and stricken.
New material is indicated by underscoring. However, as authorized by Section
23G-16.5, Hawaii Revised Statutes (HRS), the text is edited to omit the brack-
eted material for HRS sections that are being repealed in their entirety and to
omit the underscoring for entirely new HRS sections. With the exception of the
foregoing and certain obvious typographical errors that have been corrected, the
text of the laws appears as enacted.

Explanatory notes appear at the end of the corresponding laws. The
notes clarify editorial changes and inconsistencies in text.

Charlotte A. Carter-Yamauchi
Revisor of Statutes
Honolulu, Hawaii
July 20, 2021
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ACT 1 H.B. NO. 1278

A Bill for an Act Relating to Employment Security.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 383-1, Hawaii Revised Statutes, is amended as
follows:
1. By amending the definition of “benefit year” to read:

' ““Beneﬁt year” [Wmeet—te—&n&ndmd&ai—meam&e—eﬂe—ye&r—peﬂeé

] means a Derlod of ﬁftv two consecutlve weeks bemn—

ereater part-of such-week:

ning with the first day of the week in which an individual files a new valid claim
for benefits; except that the benefit year shall be fifty-three weeks if the filing of
a new valid claim would result in overlapping any quarter of the base year of a

previously filed new claim. A subsequent beneﬁt year cannot be established until
the expiration of the current benefit year.”

2. By amending the definition of “week” to read:
““Week” means [ i
-] a period of seven consecutive calendar days commencing

with Sunday and ending at midnight the following Saturday.”

SECTION 2. Section 383-29.7, Hawaii Revised Statutes, is amended to
read as follows:

“8383-29.7 Partial unemployment; claim filing requirements, determina-
tions. (a) Claims for partlal unemployment shall be ﬁled accordlng to sectlon




elaimpertod:] Continued claim certifications for partial unemployment benefits
shall be filed in the same manner and extent that apply to total or part-total un-
employment benefits.”

SECTION 3. Section 383-62, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) Except as otherwise provided in this section, each employer shall
pay contributions determined in accordance with sections 383-66 and 383-68.

Notwithstanding any other provision of this part to the contrary, for the
calendar years 1977 and 1978 each employer (except any employer making pay-
ments instead of contributions pursuant to subsection (b) or (d)) shall pay con-
tributions equal to three and one-half per cent of wages paid by the employer
during such calendar years.

Notwithstanding any other provision of this part to the contrary, for
weeks of unemployment beginning March 15, 2020, and ending on March 20,
2021, any base period employer charged with benefits that are not a direct result
of the COVID-19 pandemic shall be entitled to a relief in the form of a fifty per
cent credit against the amount owed by the reimbursable employer; provided

that this relief shall not apply to any base period employer making reimburse-
ments instead of contributions pursuant to subsection (b).”

SECTION 4. Section 383-68, Hawaii Revised Statutes, is amended by

amending subsection (c) to read as follows:

“(c) Effective with calendar year 1992 and thereafter, before December

31 of the previous year the contribution rate schedule for the following calendar
year shall be determined on the basis of the relationship between the most recent
current reserve fund and the most recent adequate reserve fund, in accordance
with this subsection and subsection (d).

(1) Whenever the ratio of the current reserve fund to the adequate re-
serve fund is greater than 1.69, contribution rate schedule A shall
apply.

(2) Whenever the ratio of the current reserve fund to the adequate re-
serve fund is 1.3 to 1.69, contribution rate schedule B shall apply.

(3) Whenever the ratio of the current reserve fund to the adequate re-
serve fund is 1.0 to 1.29, contribution rate schedule C shall apply.

(4) Whenever the ratio of the current reserve fund to the adequate re-
serve fund is .80 to .99, contribution rate schedule D shall apply.

(5) Whenever the ratio of the current reserve fund to the adequate re-
serve fund is .60 to .79, contribution rate schedule E shall apply.

(6) Whenever the ratio of the current reserve fund to the adequate re-
serve fund is .40 to .59, contribution rate schedule F shall apply.

(7)  Whenever the ratio of the current reserve fund to the adequate re-
serve fund is .20 to .39, contribution rate schedule G shall apply.
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(8) Whenever the ratio of the current reserve fund to the adequate re-

serve fund is less than .20, contribution rate schedule H shall apply.
Notwithstanding the ratio of the current reserve fund to the adequate
reserve fund, contribution rate schedule D shall apply for calendar [year 2046

years 2021 and 2022.”

SECTION 5. Section 383-69, Hawaii Revised Statutes, is amended to
read as follows:

“§383-69 Procedure for rate determination. The department of labor
and industrial relations, as soon as is reasonably possible in each period, shall
make its classification of employers for the period and notify each employer of
the employer’s rate of contributions for the period as determined pursuant to
sections 383-63 to 383-69. The determination shall become conclusive and bind-
ing upon the employer unless the employer appeals the determination by filing a
written notice of appeal within fifteen days after the mailing of notice of the de-
termination to the employer’s last known address. The appeal shall be heard by
the referee in accordance with applicable provisions of sections 383-38 and 383-
39 but no employer shall have standing, in any proceeding involving the employ-
er’s rate of contributions or contribution liability, to contest the chargeability to
the employer’s account of any benefits paid in accordance with a determination,
redetermination, or decision pursuant to sections 383-31 to 383-43; provided
that the services on the basis of which the benefits were found to be chargeable
did not constitute services performed in employment for the employer and only
if the employer was not a party to the determination, redetermination, or deci-
sion, or to any other proceedings under this chapter in which the character of the
services was determined. The referee’s determination shall become final unless
a proceeding for judicial review in the manner provided in chapter 91 is com-
menced in the circuit court of the judicial circuit in which the employer resides or
has the employer’s principal place of business or in the circuit court of the first
judicial circuit. An appeal may be taken from the decision of the circuit court to
the intermediate appellate court, subject to chapter 602. Notwithstanding any
other provision of this chapter, the director shall for calendar years 2021 and
2022 modify the annual computation to omit benefits charged for all employers

to address the disruptions caused by the COVID-19 pandemic.”

SECTION 6. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 7. This Act shall take effect upon its approval; provided that
sections 4 and 5 of this Act shall take effect retroactive to January 1, 2021.

(Approved March 2, 2021.)

ACT 2 H.B. NO. 1

A Bill for an Act Making Appropriations to Provide for the Expenses of the Leg-
islature, the Auditor, the Legislative Reference Bureau, the Ombudsman,
and the Ethics Commission.

Be It Enacted by the Legislature of the State of Hawaii:

"'There is appropriated out of the general revenues of the State of Hawaii
the sum of $9,629,159 or so much thereof as may be necessary to the senate for
the following expenses:
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(1) The sum of $8,640,409 for defraying any and all session and nonses-
sion expenses of the senate up to and including June 30, 2022, in-
cluding the 2021 regular session, thirty-first legislature of the State
of Hawaii and pre-session expenses and the expenses of any com-
mittee or committees established during the interim between the
2021 and 2022 regular sessions;

(2) The sum of $977,500 for defraying the expenses of the legislative
information system for cost items such as hardware, software, con-
sultants, installation, materials, supplies, and other related costs as-
sociated with the legislative information system that have been or
will be incurred; and

(3) The sum of $11,250 for defraying the cost of the legislative broad-
casting program to pay for the production and distribution of tele-
vision broadcasts of legislative proceedings.

The sum appropriated in this section shall be expended by the senate.

SECTION 2. There is appropriated out of the general revenues of the
State of Hawaii the sum of $13,137,606 or so much thereof as may be necessary
to the house of representatives for the following expenses:

(1) The sum of $12,657,144 for defraying any and all session and non-
session expenses of the house of representatives up to and includ-
ing June 30, 2022, including the 2021 regular session, thirty-first
legislature of the State of Hawaii and pre-session expenses and the
expense of any committee or committees established during the in-
terim between the 2021 and 2022 regular sessions;

(2) The sum of $469,212 for defraying the expenses of the legislative
information system for cost items such as hardware, software, con-
sultants, installation, materials, supplies, and other related costs as-
sociated with the legislative information system that have been or
will be incurred; and

(3) The sum of $11,250 for defraying the cost of the legislative broad-
casting program to pay for the production and distribution of tele-
vision broadcasts of legislative proceedings.

The sum appropriated in this section shall be expended by the house of

representatives.

SECTION 3. Payment of expenses of the senate during the interim be-
tween the 2021 and 2022 regular sessions shall be made only with the approval
of the president of the senate, and payment of expenses of the house of repre-
sentatives during the interim between the 2021 and 2022 regular sessions shall
be made only with the approval of the speaker of the house of representatives.

SECTION 4. Before January 19, 2022, the senate and the house of
representatives shall each have their accounts audited, and a full report of the
respective audits shall be presented to the senate and house of representatives
convening on January 19, 2022.

SECTION 5. Unless otherwise prescribed by law, the expenses of any
member of the legislature while traveling abroad on official business of the leg-
islature shall be $145 a day as authorized by the president of the senate and
speaker of the house of representatives.

4
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SECTION 6. There is appropriated out of the general revenues of the
State of Hawaii the sum of $3,091,122 or so much thereof as may be necessary
to the office of the auditor for the following expenses:
(1) The sum of $2,953,122 for defraying the expenses of the office of
the auditor during fiscal year 2021-2022; and
(2) The sum of $138,000 during fiscal year 2021-2022 for:

(A) Performing special studies;

(B) Improving capabilities for planning, programming, and
budgeting;

(C) Fulfilling other special requests made of the auditor by the
legislature or jointly by the president of the senate and the
speaker of the house of representatives;

(D) Legislative studies and contractual services for those studies;
and

(E) Such other purposes as may be determined by the joint action
of the president of the senate and the speaker of the house of
representatives.

The sum appropriated in this section shall be expended by the auditor.

SECTION 7. There is appropriated out of the general revenues of the
State of Hawaii the sum of $2,800,000 or so much thereof as may be necessary
to the office of the auditor during fiscal year 2021-2022 to be deposited into
the audit revolving fund established pursuant to section 23-3.6, Hawaii Revised
Statutes.

SECTION 8. There is appropriated out of the audit revolving fund the
sum of $6,300,000 or so much thereof as may be necessary to the office of the
auditor during fiscal year 2021-2022 for the office to conduct or complete its
audit functions as provided by law.

The sum appropriated shall be expended by the auditor.

SECTION 9. There is appropriated out of the general revenues of the
State of Hawaii the sum of $3,439,879 or so much thereof as may be necessary
to the legislative reference bureau for defraying the expenses of the legislative
reference bureau during fiscal year 2021-2022, including equipment relating to
computer systems programming and operations.

The sum appropriated in this section shall be expended by the legislative
reference bureau.

SECTION 10. There is appropriated out of the general revenues of the
State of Hawaii the sum of $1,327,566 or so much thereof as may be necessary
to the office of the ombudsman for defraying the expenses of the office during
fiscal year 2021-2022.

The sum appropriated in this section shall be expended by the ombudsman.

SECTION 11. There is appropriated out of the general revenues of the
State of Hawaii the sum of $1,152,454 or so much thereof as may be necessary
to the office of the state ethics commission for defraying the expenses of the of-
fice during fiscal year 2021-2022.

The sum appropriated in this section shall be expended by the state ethics
commission.

SECTION 12. There is appropriated out of the general revenues of the
State of Hawaii the following sums or so much thereof as may be necessary to

5
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be expended for the purpose of accrued vacation payments and vacation transfer
payments for any employee leaving the employ of the senate, house of represen-
tatives, office of the auditor, legislative reference bureau, office of the ombuds-
man, and state ethics commission:

Expending Agency Amount
Senate $245,000
House of Representatives $294,524
Office of the Auditor $68.,106
Legislative Reference Bureau $26,810
Office of the Ombudsman $14,035
State Ethics Commission $16,553

provided that the appropriate expending agency shall first make payments from
the vacation payout allocation before expending funds from turnover and va-
cancy amounts; and provided further that any unexpended funds shall lapse to
the general fund on June 30, 2022.

SECTION 13. As of the close of business on June 30, 2022, the unex-
pended or unencumbered balance of any appropriation made by this Act shall
lapse into the general fund.

SECTION 14. Each section of this Act is declared to be severable from
the remainder of this Act.

SECTION 15. This Act shall take effect upon its approval.
(Approved April 12, 2021.)

Note
1. Prior to amendment “SECTION 1.” appeared here.

ACT 3 H.B. NO. 576

A Bill for an Act Relating to Health Care.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Hawaii has many qualified li-
censed health care providers, including advanced practice registered nurses, who
can safely and effectively provide abortion care. However, the legislature also
finds that Hawaii’s current laws restrict any health care provider other than phy-
sicians from providing medication or aspiration abortion care. Consequently,
numerous Hawaii residents live on an island without, or with limited access to,
an abortion care provider.

The legislature further finds that the health and economic security of Ha-
wail’s residents is suffering due to various issues caused by the State’s abortion
provider shortage, including unnecessary travel, long wait times, high costs, and
delays to time-sensitive care. In addition, residents on Kauai, Molokai, Lanai,
and the west side of the island of Hawaii do not have access to local physicians
who can provide abortion care. These residents are therefore forced to travel
long distances to access care, increasing costs for travel, lodging, and childcare.
Travel to reach care is an insurmountable barrier for people who already face
systemic barriers to health care, including people with low incomes, young peo-
ple, survivors of intimate partner violence, and people in rural communities. The
coronavirus disease 2019 (COVID-19) pandemic has highlighted the existing
challenges of the abortion provider shortage and exacerbated current barriers
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to care, including making travel to access abortion care exceedingly difficult and
potentially risking viral spread of COVID-19.

The legislature also finds that advanced practice registered nurses can
safely and effectively provide medication or aspiration abortion care. Studies
have found no difference in abortion safety when performed by qualified licensed
health care providers other than physicians. Further, numerous health care and
professional organizations, including the National Academies of Sciences, Engi-
neering, and Medicine, agree that restricting qualified licensed health care pro-
viders from providing medication or aspiration abortion care confers no medical
benefit and instead harms patients by limiting access to care.

To improve equitable access to health care, the legislature concludes that
allowing licensed advanced practice registered nurses to provide medication or
aspiration abortion care would allow residents to stay in the residents’ respec-
tive communities and safely receive high-quality care with fewer financial and
logistical barriers.

Accordingly, the purpose of this Act is to lift the burdensome and medi-
cally unnecessary physician-only restriction on performing certain abortion care
procedures to ensure that all people in Hawaii can equally access abortion care,
no matter their income or where they live, by authorizing licensed advanced
practice registered nurses to perform medication or aspiration abortions.

SECTION 2. Chapter 457, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8457- Advanced practice registered nurses; abortions by medication
or aspiration; penalties; refusal to perform. (a) Notwithstanding section 453-16
or any other law to the contrary, an advanced practice registered nurse may pro-
vide medication or aspiration abortion care in the first trimester of pregnancy,
so long as the advanced practice registered nurse:

(1) Has prescriptive authority;

(2) Practices within the advanced practice registered nurse’s practice

specialty;

(3) Has a valid, unencumbered license obtained in accordance with this

chapter; and

(4) The aspiration abortion is performed in a hospital licensed by the

department of health or operated by the federal government or an
agency thereof, or in a clinic or advance practice registered nurse’s
office.

(b) Abortion shall mean an intentional termination of the pregnancy
of a nonviable fetus. The termination of a pregnancy of a viable fetus is not
included in this section.

(¢) The State shall not deny or interfere with a female’s right to choose
or obtain an abortion of a nonviable fetus or an abortion that is necessary to
protect the life or health of the female.

(d) Any person who knowingly violates subsection (a) shall be fined no
more than $1,000 or imprisoned no more than five years, or both.

(e) Nothing in this section shall require any hospital or any person to
participate in an abortion, nor shall any hospital or any person be liable for a
refusal.”

SECTION 3. New statutory material is underscored.'

SECTION 4. This Act shall take effect upon its approval.
(Approved April 12, 2021.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 4 H.B. NO. 156

A Bill for an Act Relating to Animal Control Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that section 143-16, Hawaii Revised
Statutes, is an outdated statute and is no longer relevant to the State’s needs. The
requirement that the county of Kauai contract solely with the Kauai humane
society for animal control services has been superseded by the county’s ability to
offer public contracts to other animal control service providers.

The legislature also finds that construction of the animal shelter or “dog
pound” authorized by section 143-16, Hawaii Revised Statutes, has been com-
pleted, making the provision no longer necessary.

Accordingly, the purpose of this Act is to repeal section 143-16, Hawaii
Revised Statutes.

SECTION 2. Section 143-16, Hawaii Revised Statutes, is repealed.

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 4. Statutory material to be repealed is bracketed and
stricken.'

SECTION 5. This Act shall take effect upon its approval.
(Approved April 14, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT S H.B. NO. 170

A Bill for an Act Relating to Theft in the Second Degree.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the State’s Penal Code does not
adequately address situations in which an offender takes the property of another
that is commonly used to store items of personal or monetary value, includ-
ing purses, handbags, or wallets. The Hawaii supreme court decision in State
v. Cabrera, 90 Haw. 359, 978 P.2d 797 (1999), established that the prosecution
must prove beyond a reasonable doubt that an accused offender intended to steal
property or services valued in excess of $750 to convict a defendant of theft in
the second degree under section 708-831(1)(b), Hawaii Revised Statutes. Thus,
an offender may be arrested for the offense of theft in the second degree when
the value of property taken exceeds $750, but due to the high standard of proof
required, this offense is typically amended or dropped.

The legislature further finds that including any instance in which an of-
fender takes the property of another that is commonly used to store items of
personal or monetary value, including purses, handbags, or wallets, as an offense
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of theft in the second degree may deter potential offenders from engaging in
theft of these items. The legislature finds that specifying this particular offense
as a felony may have a long-term deterrent effect and create a safer environment
for the community.

Additionally, the legislature finds that purses, handbags, wallets, or simi-
lar items often contain personal information of not just the victim whose prop-
erty was taken in a theft, but also the personal information of the victim’s family,
employer, friends, or acquaintances. These items can also contain sensitive medi-
cal information, credit cards, workplace information, personal photos, or other
sensitive information. The victim’s personal information stored in these items
typically leads to further victimization, including fraud, identity theft, harass-
ment, or stalking.

Accordingly, the purpose of this Act is to amend the offense of theft in
the second degree to include theft of property commonly used to store items of
monetary value, including any purse, handbag, or wallet.

SECTION 2. Section 708-831, Hawaii Revised Statutes, is amended by

amending subsection (1) to read as follows:

“(1) A person commits the offense of theft in the second degree if the

person commits theft[:] of:

(a) [Ofpreperty] Property from the person of another;

(b) [Ofpreperty] Property or services the value of which exceeds $750;

(¢c) [©fan] An aquacultural product or part thereof from premises that
are fenced or enclosed in a manner designed to exclude intruders or
there is prominently displayed on the premises a sign or signs suffi-
cient to give notice and reading as follows: “Private Property”, “No
Trespassing”, or a substantially similar message;

(d) [Of-agrienltural] Agricultural equipment, supplies, or products, or
part thereof, the value of which exceeds $100 but does not exceed
$20,000, or of agricultural products that exceed twenty-five pounds,
from premises that are fenced, enclosed, or secured in a manner de-
signed to exclude intruders or where there is prominently displayed
on the premises a sign or signs sufficient to give notice and read-
ing as follows: “Private Property”, “No Trespassing”, or a substan-
tially similar message; or if at the point of entry of the premise, a
crop is visible. The sign or signs, containing letters [#et] no less than
two inches in height, shall be placed along the boundary line of the
land in a manner and in such a position as to be clearly noticeable
from outside the boundary line. Possession of agricultural products
without ownership and movement certificates, when a certificate is
required pursuant to chapter 145, is prima facie evidence that the
products are or have been stolen; [ef]

(e) [Ofagricultural] Agricultural commodities that are generally known
to be marketed for commercial purposes. Possession of agricultural
commodities without ownership and movement certificates, when
a certificate is required pursuant to section 145-22, is prima facie
evidence that the products are or have been stolen; provided that
[“agrienlture] “agricultural commodities” has the same meaning as
in section 145-21[:]; or

(f) Property commonly used to store items of monetary value, includ-
ing but not limited to any purse, handbag, or wallet.”
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SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 14, 2021.)

ACT 6 H.B. NO. 172

A Bill for an Act Relating to Offenses Against Property Rights.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the Hawaii Revised Statutes
contains numerous provisions aimed at addressing the high number of vehicle
thefts that occur on the island of Oahu. Frequently, a stolen vehicle is recovered
during the commission of a crime or after it has been used to commit other
crimes. In many vehicle theft cases, the vehicle is recovered while being operated
or occupied by individuals who were not authorized to operate or occupy the
vehicle. However, law enforcement officers may be unable to connect the actual
theft of the vehicle with a specific individual.

Current statutory provisions have been rendered ineffective by state court
rulings that require the State to prove that a defendant operating or occupying
a stolen vehicle knew that the vehicle was stolen. In the great majority of cases,
this requires a confession from the defendant, which may be difficult to obtain
because defendants have the right to remain silent. Thus, law enforcement is
often hindered in meeting the burden of proof needed to prosecute these cases.

Accordingly, the purpose of this Act is to establish the offense of unau-
thorized control of propelled vehicle in the second degree, which applies if a
person recklessly or negligently exerts unauthorized control over another’s pro-
pelled vehicle by operating the propelled vehicle without the owner’s consent or
by changing the identity of the propelled vehicle without the owner’s consent.

SECTION 2. Chapter 708, Hawaii Revised Statutes, is amended by add-

ing a new section to part IV be appropriately designated and to read as follows:

“§708- Unauthorized control of a propelled vehicle in the second degree.

(1) A person commits the offense of unauthorized control of a propelled vehicle
in the second degree if the person recklessly or negligently exerts unauthorized
control over another’s propelled vehicle by operating the propelled vehicle with-
out the owner’s consent or by changing the identity of the propelled vehicle with-
out the owner’s consent.

(2) Tt is an affirmative defense to a prosecution under this section that

the defendant:

(a) Received authorization to use the propelled vehicle from an agent
of the owner where the agent had actual or apparent authority to
authorize use; or

(b) Isalien holder or legal owner of the propelled vehicle, or an autho-
rized agent of the lien holder or legal owner, engaged in the lawful
repossession of the propelled vehicle.
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(3) For the purposes of this section:

“Owner” means the registered owner of the propelled vehicle or the unre-
corded owner of the propelled vehicle pending transfer of ownership; provided
that if there is no registered owner of the propelled vehicle or unrecorded owner
of the propelled vehicle pending transfer of ownership, “owner” means the legal
owner.

“Propelled vehicle” shall have the same meaning as in section 708-836.

(4) Unauthorized control of a propelled vehicle in the second degree is
a misdemeanor.”

SECTION 3. Section 708-836, Hawaii Revised Statutes, is amended to
read as follows:

“8§708-836 Unauthorized control of a propelled vehicle|:] in _the first de-
gree. (1) A person commits the offense of unauthorized control of a propelled
vehicle in the first degree if the person intentionally or knowingly exerts un-
authorized control over another’s propelled vehicle by operating the propelled
vehicle without the owner’s consent or by changing the identity of the propelled
vehicle without the owner’s consent.

[ « i 2 i b i 2 b

3)] (2) It is an affirmative defense to a prosecution under this section that
the defendant:

(a) Received authorization to use the propelled vehicle from an agent
of the owner where the agent had actual or apparent authority to
authorize [sueh] use; or

(b) Isalien holder or legal owner of the propelled vehicle, or an autho-
rized agent of the lien holder or legal owner, engaged in the lawful
repossession of the propelled vehicle.

[()] (3) For the purposes of this section[;~ewner=]:

“Owner” means the registered owner of the propelled vehicle or the unre-
corded owner of the propelled vehicle pending transfer of ownership; provided
that if there is no registered owner of the propelled vehicle or unrecorded owner
of the propelled vehicle pending transfer of ownership, “owner” means the legal
owner.

113

Propelled vehicle” means an automobile, airplane, motorcycle. motor-
boat, or other motor-propelled vehicle.

[5)] (4) Unauthorized control of a propelled vehicle in the first degree is
a class C felony.”

SECTION 4. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 5. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.'

SECTION 6. This Act shall take effect upon its approval.
(Approved April 14, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

11



ACT 7

ACT 7 H.B. NO. 199

A Bill for an Act Relating to Election Proclamations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-91, Hawaii Revised Statutes, is amended to
read as follows:

“8§11-91 Proclamation. [Net] No later than 4:30 p.m. on the tenth day
[prier—te] before the close of filing in elections involving state offices, the chief
election officer shall issue an election proclamation. In elections involving only
county offices the clerk shall issue the proclamation. In elections involving both
state and county offices the proclamation may be issued jointly.

The proclamation shall contain a statement of the [
and-the] purposes for which[;] the election is to be held, and a designation of the
offices and the terms thereof for which candidates are to be nominated or elect-
ed. It may also contain any other relevant matter including an offer of rewards
for the detection and conviction of offenders against the election laws. The chief
election officer or clerk shall cause the election proclamation to be published at
least once in a newspaper of general circulation and [ret] no later than on the
tenth day [prierte] before the close of filing.”

SECTION 2. Section 11-92.1, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) The [ehief-election-officer] clerk shall issue a proclamation listing all
voter service centers and places of deposit, including the days each voter service
center and place of deposit is open and the hours of operations and location of
each voter service center and place of deposit, as may have been determined by
the clerk as of the proclamation date. The clerk shall make arrangements for the
rental or erection of suitable shelter for the establishment of a voter service cen-
ter whenever public buildings are not available and shall cause these voter service
centers to be equipped with the necessary facilities for lighting, ventilation, and
equipment needed for elections on any island. This proclamation may be issued
jointly with the proclamation required in section 11-91.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 16, 2021.)

ACT 8 S.B. NO. 1127
A Bill for an Act Making an Emergency Appropriation for the Department of
Human Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with article VII, section 9, of the Constitution of the State
of Hawaii.

SECTION 2. Act 9, Session Laws of Hawaii 2020, appropriated a cer-
tain designated sum to the department of human services to provide funds for
the general assistance program under the benefit, employment and support ser-
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vices division for the fiscal period beginning July 1, 2020, and ending June 30,
2021.

A critical funding emergency exists. Pursuant to section 346-53(b), Ha-
wail Revised Statutes, the general assistance program operates as a block grant
program. Currently, dependlng upon the amount appropriated by the legisla-
ture, the monthly maximum allowance a general assistance recipient may receive
is determined by dividing the amount of the appropriation by the number of
general assistance recipients; though per section 346-71(d), Hawaii Revised Stat-
utes, the maximum allowance shall not exceed sixty-two and one-half per cent of
the standard of need. The current monthly general assistance amount is $388 or
forty-one per cent of the standard of need. The standard of need is based upon
the 2006 federal poverty level.

Due to the COVID-19 pandemic, the number of individuals receiving
general assistance benefits increased more than thirty-one per cent from Feb-
ruary through October 2020. Based upon the October caseload of 6,814, the
department projects the general assistance program will expend all appropriated
funds before the end of the current fiscal year and the department will be unable
to maintain the current monthly general assistance allowance of $388 to the
projected caseload of 6,834 general assistance recipients.

The current monthly allowance of $388 is barely enough to cover living
expenses for disabled individuals on a fixed income who have no other viable
means of support. Stopping the grant payment or reducing the amount of the
grant payment for these recipients poses a real threat to their health and safety.
Additional funds are urgently needed to prevent the reduction of general assis-
tance payments in the fourth quarter of fiscal year 2020-2021. The department
anticipates that the high monthly caseload will continue, and the department
projects an $8,400,000 shortfall for state fiscal year 2020-2021.

In Act 196, Session Laws of Hawaii 2015, the legislature established the
interim assistance reimbursement special fund to receive federal reimbursements
paid to the State by the United States Social Security Administration for general
assistance payments. Reimbursements paid after the end of the fiscal year are
retained by the department and deposited into the interim assistance reimburse-
ment special fund to meet shortfalls in the general assistance program in the
event of economic downturn.

Due to the COVID-19 pandemic and the economic downturn, the de-
partment withdrew $202,222.97 from the interim assistance reimbursement spe-
cial fund to meet program shortfalls in the last quarter of the state fiscal year
2019-2020.

For the current state fiscal year, the department anticipates withdrawing
the entire $3,000,000 from the interim assistance reimbursement special fund
and that withdrawals may begin in December 2020.

The department requires an emergency appropriation for state fiscal year
2020-2021.

SECTION 3. There is appropriated out of the general revenues of the
State of Hawaii the sum of $3,200,000 or so much thereof as may be necessary
for fiscal year 2020-2021 to be used for general assistance payments.

SECTION 4. The sum appropriated shall be expended by the depart-
ment of human services for the purposes of this Act.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 20, 2021.)
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ACT9 H.B. NO. 1115

A Bill for an Act Relating to the State Funds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 28-16, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) Disbursements from each account maintained under subsection (b)
may include attorney’s fees and other necessary expenses that the department
determines to be reasonable and directly related to prosecution of the civil ac-
tion for which the account is maintained; provided that in the case of moneys
deposited as a result of recoveries by an agency to which a non-general fund
applies, the moneys shall be held and disbursed intact for deposit to the credit
of the non-general fund. Money deposited in the fund pursuant to an order of
the court shall be disbursed in accordance with the order of the court. Any re-
sidual funds remaining in an account shall be transferred to the respective non-
general [ergeneral] fund with which the civil action is associated or, if no specific
non-general fund applies, transferred to the emergency and budget reserve fund
established pursuant to section 3281.-3, no later than thirty days after the civil
action for which the account is maintained is closed and all costs of that civil
action have been paid, unless otherwise provided for by statute.”

SECTION 2. Section 328L-3, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) There is established in the state treasury the emergency and budget
reserve fund, which shall be a special fund administered by the director of fi-
nance and into which shall be deposited:

(1) Moneys received from the tobacco settlement moneys under section

328L-2;

(2) Notwithstanding any other law to the contrary, any moneys received
through a civil action in which the State is a party and no other
law or court order specifically provides for the deposit elsewhere of
moneys received through the action;

(3) Appropriations made by the legislature to the fund; and

[3)] (4) Five per cent of the state general fund balance at the close of the
fiscal year, whenever state general fund revenues for each of two suc-
cessive fiscal years exceeds revenues for each of the preceding fiscal
years by five per cent. For the purpose of this section, the general
fund balance at the close of the fiscal year shall be calculated after
any:

(A) Tax refund or tax credit is provided by the legislature;

(B) Deposit into the emergency and budget reserve fund or an-
other reserve fund is appropriated by the legislature; or

(C) Prepayment of general obligation bond debt service or pension
or other post-employment benefit liability is appropriated by
the legislature;

during the same regular session as the transfer depositing such mon-

eys to the emergency and budget reserve fund; provided that trans-

fers shall not be made to the emergency and budget reserve fund

whenever the balance of the emergency and budget reserve fund is

equal to or more than ten per cent of general fund revenues for the

preceding fiscal year. The transfer shall be executed by the director

of finance.
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All moneys deposited into the emergency and budget reserve fund under para-
graphs (1) [ard], (2), and (3) and all moneys deposited under paragraph [3)}] (4)
shall be kept in separate and distinct accounts.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 22, 2021.)

ACT 10 H.B. NO. 189

A Bill for an Act Relating to Designating Substitute Judges on the Intermediate
Court of Appeals.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 602-55, Hawaii Revised Statutes, is amended to
read as follows:

“8602-55 Panels; substitute judge. Parties shall be entitled to a hearing
before a panel of not less than three intermediate appellate judges. In [the-event]
case of vacancy, or if the number of available intermediate appellate judges is
insufficient to make up a panel because of [vaeaney-of] disqualification, the chief
justice of the supreme court may designate circuit judges [ef]. retired intermedi-
ate appellate judges, or retired supreme court justices to temporarily fill [sueh]
the vacancy or the need[-] to make up a panel. A judge serving temporarily shall
not be actively engaged in the practice of law. Substitute judges shall be com-
pensated per diem at a rate of pay equivalent to that of associate intermediate
appellate judges.”

SECTION 2. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 2021.)

ACT 11 S.B. NO. 60

A Bill for an Act Relating to Special Number Plates.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 249, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§249- Special number plates; Polynesian Voyaging Society authorized.
(a) Notwithstanding any law to the contrary, the director of finance shall issue
to any registered owner of a motor vehicle, who is a resident of the State, upon
completed application and payment of the required fees, a special number plate
for the registered owner’s motor vehicle commemorating the Polynesian Voyag-
ing Society.
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(b) The director of finance of the city and county of Honolulu, in con-
sultation with the directors of finance of the counties of Kauai, Maui, and Ha-
waii; chiefs of police of the city and county of Honolulu and the counties of
Kauai, Maui, and Hawaii; and board of directors of the Polynesian Voyaging
Society, shall establish a special number plate design that:

(1) Contains words, images, or both, that indicate the special number

plate is issued to recognize the Polynesian Voyaging Society;

(2) Is similar in shape and size to the uniform state number plate pre-

scribed by law; and

(3) Does not obstruct the visibility of the numbers or letters or any

other information that is required by law to be on a number plate
and is readily identifiable and distinguishable under actual traffic
conditions.

(¢) The special number plate design shall not:

(1) Infringe upon or otherwise violate any trademark, trade name, ser-

vice mark, copyright, or other proprietary or property right;

(2) Represent any obscene or degrading image, idea, word, or phrase;

(3) Advertise or endorse a product, brand, or service that is provided

for sale;

(4) Promote any religious belief; or

(5) Promote any philosophy based on prejudice or that is contrary to

state civil rights laws.

(d) Each special number plate shall be securely fastened to the motor
vehicle in lieu of the uniform state number plate.

() The director of finance shall charge a special number plate fee at
least equal to the county’s cost of providing the special number plate and admin-
istrative costs, if any, plus a fundraising fee to be determined by the director of
finance in consultation with the board of directors of the Polynesian Voyaging
Society. The fundraising fee shall be in addition to any other state or county fees
collected for a motor vehicle registration or license plate.

(f)  The director of finance may charge an additional fundraising fee
of the same or a different amount as the fundraising fee established pursuant to
subsection (e), for the renewal of a special number plate. If an additional fund-
raising fee is implemented pursuant to this subsection, the director of finance
shall revoke the special number plate of any registered owner of a motor vehicle
who fails to pay the additional fundraising fee imposed by this subsection.

(g) The revenue generated by the fundraising fees, or a portion of the
revenue generated by the fundraising fees as determined by the director of fi-
nance, shall be deposited in the name of the Polynesian Voyaging Society in
a separate account. The director of finance shall determine the most efficient
means of directing the revenue generated by the fundraising fees to the Polyne-
sian Voyaging Society.

(h) The director of finance may revoke all special number plates issued
pursuant to this section if the total number of registered owners of motor ve-
hicles that obtain the special number plates is less than one hundred fifty within
three years of issuance of the first special number plate.

(1) Nothing in this section shall be construed as to apply to any plates
issued pursuant to sections 249-9.2 or 249-9.5.

(j)  For the purposes of this section, unless a different meaning appears
from the context, “special number plate” means a license plate that represents
the Polynesian Voyaging Society.”

SECTION 2. Section 249-9.5, Hawaii Revised Statutes, is amended by
amending subsection (i) to read as follows:
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“(i) Nothing in this section shall be construed to apply to any plates is-
sued pursuant to [seetion] sections 249-9.2[;] and 249- .”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2021.
(Approved May 6, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 12 S.B. NO. 1187

A Bill for an Act Making an Emergency Appropriation to the Department of
Public Safety.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with article VII, section 9, of the Constitution of the State
of Hawaii.

SECTION 2. Act 5, Session Laws of Hawaii 2019, as amended by Act
7, Session Laws of Hawaii 2020, and as also amended by Act 9, Session Laws
of Hawaii 2020, deleted the base salary of 298.50 positions in the amount of
$17,972,111 in general funds from the fiscal year 2020-2021 budget of the de-
partment of public safety. Specifically, 160.0 adult corrections officers’ salaries
were deleted, totaling $9,613,332.

The department of public safety operates eight separate correctional insti-
tutions in the State, with four institutions on Oahu, two on the island of Hawaili,
one on Kauai, and one on Maui, twenty-four hours a day, seven days a week.
A sufficient number of trained security staff is required to safely operate these
secure institutions. The staff of one hundred sixty (160.0 FTE) adult corrections
officers is necessary to ensure continuous security coverage, especially consider-
ing any response to the coronavirus disease 2019 (COVID-19) pandemic.

The department projects a shortage in funding for personnel for fiscal
year 2020-2021 for the following facilities:

PSD 402- Halawa correctional facility: $1,281,396

PSD 403- Kulani correctional facility: $29,520

PSD 404- Waiawa correctional facility: $292,932

PSD 405- Hawaii community correctional center: $240,714

PSD 406- Maui community correctional center: $1,053,924

PSD 407- Oahu community correctional center: $1,620,912

PSD 408- Kauai community correctional center: $144,204

PSD 409- Women’s community correctional center: $143,064
Additionally, staffing for the health care division, which is at the forefront of
the department’s response to the COVID-19 pandemic, has been critically re-
duced with the deletion of the base salary for 33.50 positions, 26.50 of which
are health care professionals, including physicians, psychiatrists, psychologists,
registered nurses, para-medical assistants, physical and occupational therapists,
and psychiatric social workers. The salary reduction for the 26.50 positions in
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PSD 421-health care for fiscal year 2020-2021 is $2,400,451. The department’s
pandemic response plan requires all health care disciplines to provide health care
service, assistance, and monitoring capabilities in-house at all correctional in-
stitutions. The department projects a shortfall for personnel services for PSD
421-health care in fiscal year 2020-2021 as:

PSD 421- health care: $1,200,226

The purpose of this Act is to make an emergency appropriation to the
department of public safety to provide the correctional institutions listed above
and the health care division with sufficient funds to cover the personnel costs
associated with the provision of continuous operations and response to the
COVID-19 pandemic.

SECTION 3. There is appropriated out of the general revenues of the
State of Hawaii the sum of $6,006,000 or so much thereof as may be necessary
for fiscal year 2020-2021 for the department of public safety to cover the short-
fall for personnel services costs.

The sum appropriated shall be expended by the department of public
safety for the purposes of this Act.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 7, 2021.)

ACT 13 S.B. NO. 1194

A Bill for an Act Making Emergency Appropriations to the Department of Pub-
lic Safety Relating to COVID-19 Expenditures.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with article VII, section 9, of the Constitution of the State
of Hawaii.

SECTION 2. The legislature finds that the impact of the SARS-CoV-2
virus and resulting coronavirus disease 2019 (COVID-19) pandemic has been
devastating to global, national, and state economies.

The Coronavirus Aid, Relief, and Economic Security Act (CARES Act),
Public Law 116-136, was enacted on March 27, 2020, to address the extensive
health and economic fallout of the COVID-19 pandemic and provided federal
funds to support the State’s COVID-19 relief efforts. With the expiration of fed-
eral CARES Act funds, the legislature finds that additional funds are needed to
continue funding critical COVID-19 response programs and activities for the
remainder of fiscal year 2020-2021.

Accordingly, the purpose of this Act is to appropriate funds for
COVID-19 response activities and provide transparency and accountability for
the use of those funds.

SECTION 3. There is appropriated out of the general revenues of the
State of Hawaii the sum of $2,106,460 or so much thereof as may be necessary
for fiscal year 2020-2021 for healthcare professional costs and inmate hospital-
ization expenses at non-state facilities for Hawaii inmates.

The sum appropriated shall be expended by the department of public
safety for the purposes of this Act.
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SECTION 4. There is appropriated out of the general revenues of the
State of Hawaii the sum of $1,100,000 or so much thereof as may be necessary
for fiscal year 2020-2021 for providing food services and deep cleaning, disinfect-
ing, and sanitizing departmental offices and correctional facilities.

The sum appropriated shall be expended by the department public safety!
for the purposes of this Act.

SECTION 5. There is appropriated out of the general revenues of the
State of Hawaii the sum of $136,201 or so much thereof as may be necessary for
fiscal year 2020-2021 for security costs, overtime, and other payroll costs for ten
existing full-time equivalent (10.00 FTE) deputy sheriff positions to continue
security screening and protocols for the safe travels Hawaii program.

The sum appropriated shall be expended by the department of public
safety for the purposes of this Act.

SECTION 6. The governor is authorized to transfer funds appropri-
ated by this Act among all executive agencies as deemed necessary; provided
that the governor is authorized to transfer funds in excess of what is needed for
the department of public safety to the governor’s contingency fund as deemed
necessary by the governor for the purposes of this Act.

SECTION 7. The appropriations made by this Act shall not lapse at the
end of the fiscal year for which the appropriations are made; provided that all
moneys from the appropriation unencumbered as of June 30, 2022, shall lapse
as of that date.

SECTION 8. This Act shall take effect upon its approval.
(Approved May 7, 2021.)

Note

1. So in original.

ACT 14 S.B. NO. 1350

A Bill for an Act Relating to State Government.
Be It Enacted by the Legislature of the State of Hawaii:
PART I

SECTION 1. Act 2, Session Laws of Hawaii 2020, is amended by
amending section 2 to read as follows:

“SECTION 2. (a) Notwithstanding any law to the contrary and not-
withstanding the legislature not disapproving the commission on salaries’ recom-
mendation for salary increases by adoption of a concurrent resolution in 2019,
beginning on July 1, 2020, and continuing through [Jane-30,20245] December
31, 2022, the annual salaries of the governor, lieutenant governor, justices and
judges of all state courts, administrative director of the State or an equivalent
position, and department heads or executive officers and the deputies or assis-
tants to the department heads or executive officers of the departments of:

(1) Accounting and general services;

(2) Agriculture;

(3) The attorney general;

(4) Budget and finance;

(5) Business, economic development, and tourism;

(6) Commerce and consumer affairs;

(7) Defense;
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(8) Hawaiian home lands;
(9) Health;
Human resources development;
(11) Human services;
(12) Labor and industrial relations;
(13) Land and natural resources;
(14) Public safety;
(15) Taxation; and
Transportation,
shall remain at the salary rate as of June 30, 2020; provided that on [Fuly5
20624;] January 1, 2023, the salaries of these positions shall be adjusted pursu-
ant to the salary recommendations of the commission on salaries to the level
they would have been on July 1, [202}5] 2022, without the delay under this Act;
provided further that the salary recommendations of the commission on sala-
ries for these positions effective July 1, [2022;] 2023, and [
threugh] July 1, 2024, shall become effective on that date in accordance with the
recommendations.

(b) Notwithstanding any law to the contrary and notwithstanding the
legislature not disapproving the commission on salaries’ recommendation for
salary increases by adoption of a concurrent resolution in 2019, beginning on
January 1, 2021, and continuing through [Jane36,202+] December 31, 2022, the
annual salaries of members of the legislature shall remain at the salary rate as
of June 30, 2020; provided that on [Faly1-2024] January 1, 2023, the salaries of
the legislators shall be adjusted pursuant to the salary recommendations of the
commission on salaries to the level they would have been on January 1, [20245]
2023, without the delay under this Act; provided further that the salary recom-
mendations of the commission on salaries for legislators effective [January—t;

] January 1, 2024, shall become effective
on that date in accordance with the recommendations.

(c) This section shall not be enforced to the extent that it is preempted
by federal law.”

PART II

SECTION 2. The purpose of this part is to:

(1) Permit public notice in a short form for proposed, revised, and final
reapportionment plans, subject to specific requirements;

(2) Temporarily amend the start date for the availability of nomination
papers for the 2022 primary election;

(3) Define “permanent resident” for reapportionment purposes; and

(4) Authorize and appropriate funds to the reapportionment
commission.

SECTION 3. Section 1-28.5, Hawaii Revised Statutes, is amended to
read as follows:

“81-28.5 Publication of notice. (a) Notwithstanding any other statute,
law, charter provision, ordinance, or rule to the contrary, whenever a govern-
ment agency is required to give public notice or to publish notice, the notice shall
be given only as follows:

(1) For statewide publication:

(A) In a daily or weekly publication of statewide circulation; or
(B) By publication in separate daily or weekly publications whose
combined circulation is statewide; and

(2) For county-wide publication, by publication in a daily or weekly

publication in the affected county.
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Additional supplemental notice may also be given through Hawaii FYI, the
State’s interactive computer system.

(b) For purposes of this section, the comptroller pursuant to chapter
103D shall determine a publication for all government agencies to enable the
public to go to one source of publication for published public notice on each
island.

(c) Whenever a public notice is published in a newspaper or other pub-
lication described in subsection (a), proof of the publication shall be the affidavit
of the printer, publisher, principal clerk, or business manager of the newspaper
or other publication or of the designated agent of the group that published the
notice.

(d) This section shall not apply to notices required by chapters 103D,
103F, 127A, and 523A.

(e) For purposes of publishing a proposed, revised, or final reappor-
tionment plan pursuant to section 25-2, public notice shall be permitted in a
short form: provided that each short form public notice shall include the follow-
ing information:

(1) Whether the reapportionment plan has been either proposed, re-

vised. or adopted;

(2) The online location to view the reapportionment plan;

(3) A list of the location of each public office where the hard copies of

the reapportionment plan and maps are available; and

(4) The public hearing dates.
[€e)] (f) For purposes of this section, “government agency” means each

department, board, commission, or officer of the State or any of its political
subdivisions.”

SECTION 4. Section 12-2.5, Hawaii Revised Statutes, is amended to
read as follows:

“§12-2.5 Nomination papers; when available. Nomination papers shall
be made available from the first working day of [Eebruary] March in every even-
numbered year; provided that in the case of a special primary or special election,
nomination papers shall be made available at least ten days [prierte] before the
close of filing.”

SECTION 5. Section 25-2, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) Legislative reapportionment. The commission shall reapportion the
members of each house of the legislature on the basis, method, and criteria pre-
scribed by the Constitution of the United States and article IV of the Hawaii
State Constitution. [Pursuant-theretothe] For purposes of legislative reappor-

tionment, a “permanent resident” means a person having the person’s domicili-
ary in the State. In determining the total number of permanent residents for
purposes of apportionment among the four basic island units, the commission
shall only extract non-permanent residents from the total population of the State

counted by the United States Census Bureau for the respective reapportionment
year. The commission shall conduct public hearings and consult with the ap-

portionment advisory council of each basic island unit. [Net] No more than one
hundred days from the date on which all members are certified, the commission
shall cause to be given in each basic island unit, public notice subject to sec-
tion 1-28.5 of a legislative reapportionment plan prepared and proposed by the
commission. At least one public hearing on the proposed reapportionment plan
shall be held in each basic island unit after initial public notice of the plan. At
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least twenty days’ notice shall be given of the public hearing. The notice shall
include a statement of the substance of the proposed reapportionment plan, and
of the date, time, and place where interested persons may be heard thereon. The
notice shall be given at least once in the basic island unit where the hearing will
be held. All interested persons shall be afforded an opportunity to submit data,
views, or arguments, orally or in writing, for consideration by the commission.
After the last of the public hearings, but in no event later than one hundred fifty
days from the date on which all members of the commission are certified, the
commission shall determine whether [exr#et] the plan is in need of correction or
modification, make the correction or modification, if any, and file with the chief
election officer, a final legislative reapportionment plan. Within fourteen days
after the filing of the final reapportionment plan, the chief election officer shall
cause public notice subject to section 1-28.5 to be given of the final legislative
reapportionment plan which, upon public notice, shall become effective as of
the date of filing and govern the election of members of the next five succeeding
legislatures.”

SECTION 6. There is appropriated out of the general revenues of the
State of Hawaii the sum of $287,200 or so much thereof as may be necessary
for fiscal year 2021-2022 for the reapportionment commission to support its
expenses.

The sum appropriated shall be expended by the office of elections for the
purposes of this Act.

PART III

SECTION 7. If any provision of this Act, or the application thereof to
any person or circumstance, is held invalid, the invalidity does not affect other
provisions or applications of the Act that can be given effect without the invalid
provision or application, and to this end the provisions of this Act are severable.

SECTION 8. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 9. This Act shall take effect on upon its approval; provided

that:

(1) Part I of this Act shall take effect on June 29, 2021;

(2) Section 4 of this Act shall be repealed on November 9, 2022; pro-
vided further that section 12-2.5, Hawaii Revised Statutes, shall be
reenacted in the form in which it read on the day before the effective
date of this Act; and

(3) Section 6 of this Act shall take effect on July 1, 2021.

(Approved May 17, 2021.)

ACT 15 S.B. NO. 1039

A Bill for an Act Making Appropriations for Claims Against the State, its Of-
ficers, or its Employees.

Be It Enacted by the Legislature of the State of Hawaii:
PART I

SECTION 1. The following sums or so much thereof as may be neces-
sary for fiscal year 2020-2021 are appropriated out of the general revenues of
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the State of Hawaii to the department of the attorney general for the purpose of
satisfying claims for legislative relief as to the following named persons, firms,
corporations, and entities, for claims against the State or its officers or employ-
ees for the overpayment of taxes, or for refunds, reimbursements, payments of
judgments or settlements, or other liabilities, in the amounts set forth opposite
their names:

JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

1.

AGRIBUSINESS DEVELOPMENT CORPORATION:

Na Kia‘i Kai v. Nakatani, et al.
Civil No. 18-00005, USDC

SUBTOTAL
ALOHA STADIUM AUTHORITY:

Williams v. Aloha Stadium, et al.
Civil No. 19-1-0762-05, First Circuit

SUBTOTAL
DEPARTMENT OF THE ATTORNEY GENERAL:

Nickel v. Connors, et al.
Civil No. 20-00330, USDC

SUBTOTAL
DEPARTMENT OF EDUCATION:

Chavis v. State of Hawaii, et al.
Civil No. 17-1-1455-09, First Circuit

Kenigton v. State of Hawaii, et al.
Civil No. 18-1-1443-09, First Circuit

Unga v. Board of Education, et al.
Civil No. 20-0000576, First Circuit

Yoon v. State of Hawaii, et al.
Civil No. 15-1-1664-08, First Circuit

SUBTOTAL
DEPARTMENT OF HAWAIIAN HOME LANDS:

Kalima, et al. v. State of Hawaii, et al.
Case No. 18-0000068, Supreme Court of the State of Hawaii

SUBTOTAL
DEPARTMENT OF HEALTH:

Dasalia, et al. v. Onaka, et al.
Civil No. 13-1-0373-02, First Circuit

SUBTOTAL

DEPARTMENT OF LAND AND NATURAL RESOURCES:

Mahuka, et al. v. Mansker, et al.
Civil No. 17-1-0973-06, First Circuit

SUBTOTAL

AMOUNT

131,849.15
Settlement

131,849.15

75,000.00
Settlement

75,000.00

5,000.00
Settlement

5,000.00

77,000.00
Settlement

80,000.00
Settlement
8,250.00

Settlement

70,000.00
Settlement

235,250.00

370,418.91
Judgement

370,418.91

44,903.62
Judgment

44,903.62

115,000.00
Settlement

115,000.00
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8. DEPARTMENT OF PUBLIC SAFETY:

Tuli v. State of Hawaii, et al. $ 100,000.00
Civil No. 19-1-0634-04, First Circuit Settlement
SUBTOTAL $ 100,000.00
9. HAWAII STATE PUBLIC CHARTER SCHOOL COMMISSION:
Miller-Potter v. State of Hawaii, et al. $ 75,000.00
Civil No. 16-1-0385K, Third Circuit Settlement
HGEA/AFSCME on Behalf of Ardith Renteria, $ 74,053.25
and Charter Volcano School of Arts and Sciences Judgment
SUBTOTAL $  149,053.25

10. MISCELLANEOUS CLAIMS:

Gregory Au $ 240.00
Caitlyn LD Cagaoan S 50.00
Christopher Carreon N 815.40
Holiday Jewelers of Hawaii, Inc. $ 1,080.21
Melvin Ishizu $ 6,041.40
Robert D. Linn S 728.00
Matthew Lutey N 94.00
Mercede Nacion $ 150.00
Barbara J. Nakagawa $ 75.00
Donna Noguchi N 503.00
Leon Richards $ 2,297.45
Gregory and Sarah Rocheleau $ 1,367.00
Jerome and Anne Ryan $ 5,536.61
Waste Management of Hawaii, Inc. $ 15,654.47
Lana Wold $ 2,105.55
Cycle City, Ltd. N 27,757.15
John A. Ferreiro Irrevocable Residuary Trust B $ 29,161.47
Mid-Pacific Country Club N 10,032.14
SUBTOTAL: $  103,688.85
TOTAL (SECTION 1): $ 1,330,163.78

The sums appropriated shall be expended by the department of the at-
torney general for the purposes of this Act.

PART II

SECTION 2. The following sums or so much thereof as may be neces-
sary for fiscal year 2020-2021 are appropriated out of the state highway fund for
the purpose of satisfying claims for legislative relief as to the following named
persons, for claims against the State or its officers or employees for payments of
judgments or settlements, or other liabilities, in the amounts set forth opposite
their names:
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JUDGMENTS AGAINST THE STATE

AND SETTLEMENTS OF CLAIMS: AMOUNT

DEPARTMENT OF TRANSPORTATION, HIGHWAYS DIVISION:
Link v. State of Hawaii $ 50,000.00
Civil No. 20-0000681, First Circuit Settlement
Siu, et al. v. State of Hawaii $  995,000.00
Civil No. 16-1-1230-06, First Circuit Settlement
SUBTOTAL $ 1,045,000.00
TOTAL (SECTION 2): $ 1,045,000.00

The sums appropriated shall be expended by the department of transpor-
tation, highways division, for the purposes of this Act.

PART III

SECTION 3. The sums hereinabove may be paid to the respective per-
sons, or for the satisfaction or settlement of the respectively identified cases, and
in several amounts hereinabove set forth or in lesser amounts deemed appro-
priate, upon checks issued by the comptroller; provided that departments shall
obtain the approval of the attorney general before payment of any claim may
be made.

SECTION 4. Notwithstanding the sums hereinabove stated as interest
upon judgments against the State, payment of interest shall be limited to the
period from the date of judgment, if applicable, to thirty days after the effective
date of this Act, as provided in section 662-8, Hawaii Revised Statutes, for those
cases to which the statute applies.

SECTION 5. All unexpended and unencumbered balances of the ap-
propriations made in this Act as of the close of business on June 30, 2022, shall
lapse.

SECTION 6. If any provision of this Act, or the application thereof to
any person or circumstance is held invalid, the invalidity does not affect other
provisions or applications of the Act, which can be given effect without the in-
valid provision or application, and to this end the provisions of this Act are
severable.

SECTION 7. This Act shall take effect upon its approval.
(Approved May 19, 2021.)

ACT 16 H.B. NO. 357

A Bill for an Act Relating to Statute of Limitations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the explicit creation of a statute
of limitations applicable to inverse condemnation actions against the State is
warranted in light of the Hawaii supreme court’s decision in DW Aina Le‘a Dev.,
LLC v. State Land Use Comm’n, 148 Haw. 396 (2020). Setting this limitation by
statute will bring certainty and predictability to the time within which a plain-
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tiff must file this type of claim against the State or be barred from pursuing the
claim.

Accordingly, the purpose of this Act is to establish a two-year statute of
limitations for an inverse condemnation claim brought against the State, includ-
ing a claim brought under article I, section 20, of the Hawaii State Constitution,
pursuant to section 661-5, Hawaii Revised Statutes, by amending the jurisdiction
of the state circuit and district courts under section 661-1, Hawaii Revised Stat-
utes, to expressly include claims against the State founded upon article I, section
20, of the Hawaii State Constitution.

SECTION 2. Section 661-1, Hawaii Revised Statutes, is amended to
read as follows:

“8661-1 Jurisdiction. The several circuit courts of the State and, ex-
cept as otherwise provided by statute or rule, the several state district courts,
subject to appeal as provided by law, shall have original jurisdiction to hear and
determine the following matters, and, unless otherwise provided by law, shall
determine all questions of fact involved without the intervention of a jury:

All claims against the State founded upon any statute of the State;
upon any rule of an executive department; upon article I, section 20,
of the Hawaii State Constitution: or upon any contract, expressed
or implied, with the State, and all claims [whieh] that may be re-
ferred to any such court by the legislature; provided that no action
shall be maintained, nor shall any process issue against the State,
based on any contract or any act of any state officer that the officer
is not authorized to make or do by the laws of the State, nor upon
any other cause of action than as herein set forth; and

(2) All counterclaims, whether liquidated or unliquidated, or other de-

mands whatsoever on the part of the State against any person mak-
ing claim against the State under this part.”

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 20, 2021.)

ACT 17 H.B. NO. 723

A Bill for an Act Relating to Pandemic Response.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 9, Session Laws of Hawaii 2020, is amended by
amending section 30 to read as follows:

“SECTION 30. Notwithstanding any other law to the contrary, there
is appropriated out of the emergency and budget reserve fund established under
section 328L-3, Hawaii Revised Statutes, from the amounts received by the State
of Hawaii from the Coronavirus Aid, Relief, and Economic Security Act, Public
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Law 116-136, the sum of $61,000,000 or so much thereof as may be necessary
for fiscal year 2020-2021 to be used for the purchase and distribution of personal
protective equipment and industrial hygiene products to hospitals, childcare fa-
cilities, elderly care facilities, businesses, non-profits, [and] schools, and all state
departments and attached agencies, pursuant to Public Law 116-136 and associ-
ated guidance issued by appropriate federal agencies; provided that:

(1) All procurements executed pursuant to this part shall be exempt
from the requirements of chapters 103D and 103F, Hawaii Revised
Statutes;

(2) Beginning July 15, 2020, a monthly report that details all allocations
and expenditures shall be submitted to the governor and the legisla-
ture; and

(3) On December 28, 2020, any unexpended funds shall be transferred
to the unemployment compensation trust fund established under
section 383-121, Hawaii Revised Statutes.

The sum appropriated shall be expended by the department of defense

for the purposes of this part.”

SECTION 2. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 24, 2021.)

ACT 18 H.B. NO. 961

A Bill for an Act Relating to Military Dependents.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to:

(1) Exempt dependents of military service members from the residency
requirement for government employment when the military service
member’s dependent is in Hawaii accompanying the military service
member on valid military orders; and

(2) Provide a streamlined pathway for temporary professional licensure
of a military spouse.

SECTION 2. Section 78-1, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) All persons seeking employment with the government of the State
or in the service of any county shall be citizens, nationals, or permanent resi-
dent aliens of the United States, or eligible under federal law for unrestricted
employment in the United States, and shall become residents of the State within
thirty days after beginning their employment and as a condition of eligibility
for continued employment[-]; provided that bona fide military service members’
dependents shall be exempt from the requirement to become residents if the de-
pendents are in the State by virtue of the military service members’ orders.

For purposes of this subsection:
“Dependent”, with respect to a service member, means the service mem-

ber’s spouse, child who is under the age of eighteen years, or an individual for
whom the service member provided more than one-half of the individual’s finan-
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cial support for one hundred eighty days immediately preceding an application

for an exemption under this section.
“Resident” means a person who is physically present in the State at the

time the person claims to have established the person’s domicile in the State and
shows the person’s intent is to make Hawaii the person’s primary residence.”

SECTION 3. Section 436B-14.7, Hawaii Revised Statutes, is amended
to read as follows:

“8§436B-14.7 Licensure by endorsement or licensure by reciprocity; ini-
tial acceptance by affidavit; temporary license; military spouse. (a) [ i

3

Notwithstanding any other law to the contrary, a person who is married to an

active duty member of the armed forces of the United States shall be approved
for temporary licensure if the person:

(1) Is accompanying the member on an official permanent change of
station to a military installation located in this State;

(2) Either holds a license in another jurisdiction of the United States:

(A) As an acupuncturist, behavior analyst, dentist, dispensing op-

tician, hearing aid dealer and fitter, marriage and family thera-
pist, mental health counselor, certified nurse aide, licensed

practical nurse, registered nurse, nursing home administra-
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tor, occupational therapist, optometrist, pharmacist, naturo-
pathic physician, osteopathic physician, physician, physician

assistant, podiatrist, psychologist, respiratory therapist, social
worker, speech pathologist, audiologist, or veterinary techni-

cian; or
(B) Is in a profession or vocation not included in subparagraph
(A) for which the licensing authority of this State has deter-

mined that the licensure requirements of the other jurisdiction
are equivalent to or exceed those of this State;

(3) Has been licensed or certified by another jurisdiction of the United

States for at least one year, and the license or certification is current,
active, and in good standing without conditions or restrictions in all
jurisdictions in which the person holds a license or certification;

(4) Has met minimum education requirements and applicable work ex-
perience and clinical supervision requirements when licensed or cer-
tified by another jurisdiction. and the other jurisdiction verifies that
the person met those requirements to become licensed or certified in
that jurisdiction;

(5) Has passed the examination requirements for the license or certifica-
tion, if required by the licensing authority of this State or another
jurisdiction;

(6) Has not had a license or certificate limited, suspended, or revoked
and has not voluntarily surrendered a license or certificate in an-

other jurisdiction while under investigation for licensing violations;
(7) Has not had an application for licensure denied, been censured, or
had discipline imposed by another licensing authority; provided
that if another jurisdiction has taken disciplinary action against the

person, the licensing authority of this State shall determine if all
terms and conditions of the discipline, if any, are satisfied and the

matter resolved; provided further that if the terms and conditions
of discipline have not been satisfied in that jurisdiction, the licensing
authority may deny or refuse to issue a license applied for under this
section until the terms and conditions of discipline are satisfied;
(8) Has not surrendered membership on any professional staff in any
professional association, society, or faculty while under investiga-
tion or to avoid adverse action for acts or conduct that would con-
stitute grounds for disciplinary action in this State;
Pays all applicable fees:;
Does not have a disqualifying criminal history as determined by the
licensing authority: and
Submits with the application a signed affidavit stating that the ap-
plication information, including evidence of requisite education,
exam, and experience; prior employment; and criminal history
record check, is true and accurate; provided that, upon receiving the
affidavit, if the licensing authority issues the license to the person,
the licensing authority may revoke the license at any time if the in-
formation provided in the application is found to be false or if the
person fails to maintain the conditions of initial licensure.

(b) A person who is licensed pursuant to this section shall be subject to
the laws regulating the person’s practice in this State and shall be subject to the
jurisdiction of the licensing authority of this State.

[®)] (c) The licensing authority shall issue to the [military-speuse] per-

son a temporary license to allow the [military-speuse] person to perform speci-
fied services, under the supervision of a professional licensed by this State if

E Ee
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appropriate, while completing any requirements necessary for licensure in this
State; provided that a temporary license shall only be issued in those professions
where credentials, experience, or passage of a national exam is substantially
equivalent to or exceed those established by the licensing authority of this State.

[€e)] (d) The licensing authority shall expedite consideration of the ap-
plication and issuance of a license by endorsement, license by reciprocity, or
temporary license to a [military-speuse] person who meets the requirements of
this section.

[€h] (e) A license [by-endorsement-orreeiproeity| issued under subsec-
tion (a) shall be valid for the same period of time as a license issued pursuant
to the requirements of title 25 for the particular profession; provided that the
total time period that [a-—military-speuse] the person holds a license issued [by

] under subsection (a) shall not exceed five years in
the aggregatel:] or the perlod covered under the military member’s orders of as-
signment in the State.”

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 5. This Act shall take effect on January 1, 2022.
(Approved May 25, 2021.)

ACT 19 H.B. NO. 391

A Bill for an Act Relating to the Residential Landlord-Tenant Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to establish a process for the
early termination of a rental agreement for certain active duty servicemembers
who:

(1) Receive military orders requiring the servicemember tenant to va-
cate civilian housing and move into on-post government quarters;
provided that failure to move into on-post government quarters will
result in a forfeiture of basic allowance for housing; or

(2) Die while serving on active duty.

SECTION 2. Chapter 521, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§521- Early termination of tenancy; servicemember tenants. (a) A
servicemember tenant may terminate a rental agreement of a term of one year
or less without penalty or fees for early termination or liability for future rent if
the servicemember tenant receives military orders requiring the servicemember
tenant to vacate civilian housing and move into on-post government quarters;
provided that:

(1) Failure to move into on-post government quarters will result in a for-

feiture of the servicemember tenant’s basic allowance for housing;

(2) The servicemember tenant requests permission from their com-

manding officer to maintain their housing allowance and their re-
quest is denied; and

(3) The servicemember tenant submits at least thirty days written notice

to the landlord.
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(b) When the tenancy is from month to month, a servicemember tenant
may terminate a rental agreement without penalty or fees for early termination
or liability for future rent if the servicemember tenant receives military orders
requiring the servicemember tenant to vacate civilian housing and move into
on-post government quarters; provided that failure to move into on-post gov-
ernment quarters will result in a forfeiture of the servicemember tenant’s basic
allowance for housing; provided further that the servicemember tenant submits
at least fifteen days written notice to the landlord.

(¢) The written notice required under subsection (a) or (b) shall be ac-
companied by the following documents:

(1) Either:

(A) A copy of official military orders; or
(B) A written verification signed by the servicemember tenant’s
commanding officer; and

(2) Written proof from the servicemember tenant’s commanding officer

that the servicemember tenant’s request to maintain their housing
allowance was denied.

(d) Intheevent aservicemember tenant dies during active duty, an adult
member of the servicemember tenant’s family may terminate a rental agreement
of a term of one year or less, or a rental agreement with a month to month ten-
ancy, without penalty or fees for early termination or liability for future rent if
the family member provides at least fifteen days written notice to the landlord.
The notice shall be accompanied by a copy of the servicemember tenant’s death
certificate and:

(1) A copy of official military orders showing the servicemember tenant

was on active duty; or

(2) A written verification signed by the servicemember tenant’s com-

manding officer.

(e) If the servicemember tenant is solely liable on the rental agreement,
the rental agreement shall terminate on the early termination date described in
subsection (a), (b), or (d), and the servicemember tenant or servicemember ten-
ant’s estate or family member, as applicable, shall be liable for rent owed through
the early termination date plus any previous obligations outstanding as of that
date. The amount due from the servicemember tenant shall be paid to the land-
lord on or before the early termination date.

(f) If there are multiple tenants who are parties to the rental agree-
ment, the release of one or more servicemember tenants under this section shall
not terminate the rental agreement with respect to the other non-terminating
tenants; provided that the other non-terminating tenants demonstrate an abil-
ity to pay the rent under the rental agreement, as determined by the landlord.
If the other non-terminating tenants fail to demonstrate an ability to pay the
rent, the landlord may terminate the rental agreement by giving notice of early
termination to the other non-terminating tenants at least thirty days before the
early termination date specified in the notice; provided that the landlord shall
not assess any penalty or fees for the early termination. The amount due from
the other non-terminating tenants shall be paid to the landlord on or before the
early termination date.

The landlord shall not be required to refund security deposits under sec-
tion 521-44 or prepaid rent until:

(1) The rental agreement terminates with respect to all tenants and the

dwelling unit is surrendered to the landlord; or

(2) Early termination is effected pursuant to this section, in which case

each terminating tenant shall receive a prorated share of any secu-
rity deposit or prepaid rent from the landlord upon termination of
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the rental agreement; provided that the percentage of any security
deposit to be returned shall be determined by the parties in writ-
ing; provided further that if there is no determination made by the
parties regarding the percentage share of the security deposit, the
landlord shall be permitted to refund the security deposit in equal
shares to each tenant on the rental agreement.

(g) If a servicemember tenant or an adult member of the servicemem-
ber tenant’s family submits notice of early termination in compliance with this
section, the landlord shall:

(1) Return a prorated share of all security deposits recoverable by the
terminating servicemember tenant or the terminating servicemem-
ber tenant’s family member under section 521-44 and prepaid rent
recoverable by the terminating servicemember tenant or the termi-
nating servicemember tenant’s family member following the service-
member tenant’s or family member’s surrender of the dwelling unit,
except as otherwise provided in subsection (f); provided that the
landlord may withhold a prorated amount of the security deposit
for payment of damages that the landlord has suffered by reason
of the terminating servicemember tenant’s noncompliance with sec-
tion 521-51; and

(2) Notassess any fee or penalty against the terminating servicemember
tenant or the terminating servicemember tenant’s family member
for exercising any right granted under this section.

(h) This section shall not affect a servicemember tenant’s liability for
delinquent, unpaid rent, or other amounts owed to the landlord before the rental
agreement was terminated by the servicemember tenant or servicemember ten-
ant’s family member under this section.

(i) Nothing in this section shall be construed to infringe upon or affect
in any way the rights a servicemember tenant may have under the federal Ser-
vicemembers Civil Relief Act, P.L. 108-189, or chapter 657D.

(j)  This section shall not apply if the military orders are a result of
disciplinary action or court order.

(k) For the purposes of this section, “servicemember tenant” means an
active duty member of the regular or reserve component of the United States
armed forces, the United States Coast Guard, or the Hawaii national guard, who
is on ordered federal duty for a period of ninety days or more and who is a party
to a rental agreement under this chapter.”

SECTION 3. This Act does not affect rights and duties that matured, pen-
alties that were incurred, and proceedings that were begun before its effective date.

SECTION 4. New statutory material is underscored.!

SECTION 5. This Act shall take effect on November 1, 2021.
(Approved May 25, 2021.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 20 H.B. NO. 171

A Bill for an Act Relating to Property Crimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Hawai‘i has a high property
crime rate, and law enforcement officers are tasked with locating, identifying,
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and recovering stolen property, and returning the stolen property to the rightful
owner. The legislature also finds that existing law does not adequately address
situations in which an offender takes the property of another and subsequently
sells the stolen item to a pawnbroker or secondhand dealer, as described in chap-
ter 486M, Hawaii Revised Statutes. Criminals have successfully profited from
selling or pawning property that was stolen from homes or vehicles and have
disguised these transactions as legitimate business dealings. The legislature in-
tends to ensure that pawnbrokers and secondhand dealer businesses, as potential
purchasers of these goods, are transparent and fully accountable for all of their
respective business dealings.

Accordingly, the purpose of this Act is to clarify the state of mind re-
quired for section 486M-7, Hawaii Revised Statutes, to deter movement of stolen
property and extend penalties to any person who intentionally, knowingly, or
recklessly violates certain laws relating to pawnbrokers and secondhand dealers.

SECTION 2. Section 486M-7, Hawaii Revised Statutes, is amended to
read as follows:

“8486M-7 Penalties. Any dealer, or any agent, employee, or represen-
tative of a dealer who intentionally, knowingly, or recklessly violates any of the
provisions of sections 486M-2, 486M-3, or 486M-4, or who refuses to allow
the inspection provided for in section 486M-5, and any person who offers or
records information [whieh]| that is required under section 486M-2 that the per-
son knows or has reason to know is false, shall be guilty of a misdemeanor. Any
dealer, or any agent, employee, or representative of a dealer who is convicted
for a second violation of any provision of this chapter shall, in addition to the
foregoing penalty, be permanently prohibited from engaging in the business of
buying or selling of precious or semiprecious metals or precious or semiprecious
gems or any article.”

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 28, 2021.)

ACT 21 H.B. NO. 181

A Bill for an Act Relating to the Definition of Property.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 708-800, Hawaii Revised Statutes, is amended by
amending the definition of “property” to read as follows:

““Property” means any money, personal property, real property, thing
in action, evidence of debt or contract, or article of value of any kind[:], and
includes property that is stored in an electronic medium and is retrievable in a
perceivable form. Commodities of a public utility nature such as gas, electricity,
steam, and water constitute property, but the supplying of such a commodity
to premises from an outside source by means of wires, pipes, conduits, or other
equipment shall be deemed a rendition of a service rather than a sale or delivery
of property.”
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SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 28, 2021.)

ACT 22 H.B. NO. 250

A Bill for an Act Relating to Sexual Assault.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there was an incident in which
a Honolulu police officer was indicted for the offense of sexual assault in the
third degree for knowingly subjecting a teenage girl in custody to sexual contact.
The indictment was based on the interpretation that a person being stopped by
a police officer for a traffic infraction was in “custody”. However, the indict-
ment was dismissed with prejudice due to the court’s determination that the term
“custody” in the Hawaii Revised Statutes did not include a traffic stop.

The purpose of this Act is to clarify that the offenses of sexual assault in
the second degree and sexual assault in the third degree include, and explicitly
prohibit, a law enforcement officer from knowingly subjecting to sexual penetra-
tion or sexual contact, a person who is being stopped by a law enforcement of-
ficer or accompanied by a law enforcement officer for official purposes, including
during a traffic stop.

SECTION 2. Section 707-731, Hawaii Revised Statutes, is amended by
amending subsection (1) to read as follows:
“(1) A person commits the offense of sexual assault in the second degree

if[z] the person:

(a) [Fhepersontnowingly] Knowingly subjects another person to an
act of sexual penetration by compulsion;

(b) [Fhepersentnowingly] Knowingly subjects to sexual penetration
[anether]| a person who is mentally incapacitated or physically help-
less;

(¢c) [Fhepersonwhile] While employed:

(i) In a state correctional facility;

(i) By a private company providing services at a correctional
facility;

(iii) By a private company providing community-based residential
services to persons committed to the director of public safety
and having received notice of this statute;

(iv) By a private correctional facility operating in the State [efHa-
wait]; or

(v) As alaw enforcement officer as defined in section 710-1000,

knowingly subjects to sexual penetration: an imprisoned person[;];
a person confined to a detention facility[;]; a person committed to
the director of public safety[;]; a person residing in a private cor-
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rectional facﬂlty operatlng in the State [ef Hawaito1]; a person in
custody;

further] a person who is stopped by a law enforcement officer: or
a person who is being accompanied by a law enforcement officer

for official purposes; provided that this paragraph shall not be con-
strued to prohibit a law enforcement officer from performing a law-
ful search pursuant to a warrant or exception to the warrant clause;
or

[Fhe-persontknowingly] Knowingly subjects to sexual penetration
a [minef] person who is at least sixteen years old and the [perses]
actor is contemporaneously acting in a professional capacity to
instruct, advise, or supervise [the-miner;] such a person; provided
that[:] the actor is:

(1) [¥l(a1e—pe1=seﬁ—'ts—ﬁe{] No less than five years older than the minor;

an

(i) [Fhepersonisnot] Not legally married to the minor.

Paragraphs (b) and (c) shall not be construed to prohibit practitioners
licensed under chapter 453 or 455 from performing any act within their respec-
tive practices.”

SECTION 3. Section 707-732, Hawaii Revised Statutes, is amended by
amending subsection (1) to read as follows:

“(1) A person commits the offense of sexual assault in the third degree
if[:] the person:

(a)
(b)

©

(d)

(©

[Fhe-personreeklessly] Recklessly subjects another person to an act
of sexual penetration by compulsion;

[Fhe-personknowingly] Knowingly subjects to sexual contact [an-
other] a person who is less than fourteen years old or causes such a
person to have sexual contact with the [persen:] actor:
[Fhe-personknowingly] Knowingly engages in sexual contact with a
person who is at least fourteen years old but less than sixteen years
old or causes [the-minet] such a person to have sexual contact with
the [persens] actor; provided that[:] the actor is:

(1) [¥he—pefsen—ts—ne{] No less than five years older than the minor;

and

(i1) [Fhepersonisnot] Not legally married to the minor;

[Fhe-persontnowingly] Knowingly subjects to sexual contact [an-
ether] a person who is mentally defective, mentally incapacitated, or
physically helpless, or causes such a person to have sexual contact
with the actor;

[Fhe-person;-while] While employed:

(i) In a state correctional facility;

(i) By a private company providing services at a correctional
facility;

(i) By a private company providing community-based residential
services to persons committed to the director of public safety
and having received notice of this statute;

(iv) By a private correctional facility operating in the State [ef Ha-
wat]; or
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(v) Asalaw enforcement officer as defined in section [f]710-1000[{],
knowingly subjects to sexual contact, or causes to have sexual con-
tact: an imprisoned person[;]; a person confined to a detention facil-
ity[;]: a person committed to the director of public safety[ 5): a person
residing in a private correctional facility operating in the State [ef
Hawait;-et]; a person in custody[—ei;e&uses—t-he—pefseﬂ—te—haaze-se*u-a}
eoptietyth-theaetor] a person who is stopped by a law enforce-
ment officer; or a person who is being accompanied by a law en-
forcement officer for official purposes: provided that this paragraph
shall not be construed to prohibit a law enforcement officer from
performing a lawful search pursuant to a warrant or an exception to
the warrant clause; or
(f) [Fhepersontnowingly] Knowingly, by strong compulsion, has sex-
ual contact with another person or causes another person to have
sexual contact with the actor.
Paragraphs (b), (c), (d), and (e) shall not be construed to prohibit practi-
tioners licensed under chapter 453 or 455 from performing any act within their
respectwe pract1ces[

pkm}&ﬂHe—a—w&ﬁ&m—er—aﬂ—exeepﬁeﬂ—ee—fhe—Wﬂﬁ&%el&uﬁe] S

SECTION 4. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 5. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 28, 2021.)

ACT 23 H.B. NO. 282

A Bill for an Act Relating to Minors.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-17.6, Hawaii Revised Statutes, is amended by
amending subsection (h) to read as follows:

“(h) For purposes of this section:

“Minor” means a person less than eighteen years of age.

“No cost emergency shelter and related services” means accommodation
at no cost for a continuous period of no more than thirty days, unless extended
for emergency purposes and in compliance with subsection (b), including beds,
meals, individual showering facilities, transportation to and from the place of
shelter, and any of the following services as deemed appropriate by the provider:

Assistance with reunification with the family, legal guardian, or le-
gal custodian of the minor;

(2) Referral to safe housing;

(3) Individual, family, and group counseling;

(4) Assistance in obtaining clothing;
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(5) Access to medical and dental care, and mental health counseling;

(6) Education and employment services;

(7) Recreational activities;

(8) Case management, advocacy, and referral services;

(9) Independent living skills training; and

(10) Aftercare services, as those services are defined in title 45 Code of
Federal Regulations section 1351.1.

“Provider” means any child placing organization, or child caring insti-
tution authorized by the department under section 346-17 to receive or place
minor children for care and maintenance and to provide related services, health

¢

care, or supplies to these minors. “Provider” includes an organization that is not
a child placing organization or child caring institution that:

(1) Conducts criminal history clearances, child abuse and neglect
(CA/N) registry checks, background, employment, and any other

checks as may be required by state or federal law on an annual basis
for all employees and volunteers;

Maintains separate sleeping areas for unrelated adults and minor
children;

Serves no more than five minor children per day;

Keeps a current register of all minors admitted; and

Coordinates with the department to provide shelter or other ser-
vices for a minor child.”

BER B

SECTION 2. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval and shall be
repealed on June 30, 2023; provided that section 346-17.6, Hawaii Revised Stat-
utes, shall be reenacted in the form in which it read on the day before the effective
date of this Act.

(Approved May 28, 2021.)

ACT 24 H.B. NO. 311

A Bill for an Act Relating to the Nursing Facility Sustainability Program.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the nursing facility sustainabil-
ity program was established in 2012 and has served a critical role in strengthen-
ing the long-term care system in Hawaii. In the nine years since its inception, the
nursing facility sustainability program has helped long-term care facilities treat
the most vulnerable patients in the State, especially low-income individuals who
require these services. The program has been carried out via a public-private
partnership to ensure that patients in Hawaii can access quality, affordable care.

The legislature further finds that, even with this program, nursing facilities
in the State face major challenges. These challenges are due in part to the health
and financial pressures related to the coronavirus disease 2019 (COVID-19)
pandemic. Medicaid is jointly financed by the federal and state governments
by statutory formula; the federal government pays between fifty per cent and
seventy-four per cent, with assistance levels determined by each state’s per capita
income. States with the lowest per capita income receive higher federal match-
ing rates. Under federal rules, the state share must be public funds that are not
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federal funds. The legislature notes that public funding to help sustain Hawaii’s
nursing facilities financially may be accessed through a provider fee.

The legislature also finds that provider fees exist in forty-nine states and
the District of Columbia as a means of drawing down federal funds to sustain
their medicaid programs due to rising state budget deficits, increasing health care
costs, and expanding medicaid enrollment. Provider fees, which are collected
from specific categories of health care providers, may be imposed on different
classes of health care services, including inpatient and outpatient hospital and
nursing facility services.

The legislature therefore finds that, in Hawaii, a provider fee on nursing
facilities can result in a substantial increase in medicaid payments, without put-
ting additional constraints on the State’s budget. The additional federal funds
obtained via the fee program authorized by the nursing facility sustainability
program can maintain access to care for medicaid recipients, which will allow
nursing facilities in the State to continue to serve under-insured or uninsured
patients in a timely, effective manner and help ensure the overall sustainability of
the health care system in the State during the challenging time of the COVID-19
pandemic.

The purpose of this Act is to preserve access to health care for medicaid
recipients by extending the nursing facility sustainability fee program.

SECTION 2. Section 346F-4, Hawaii Revised Statutes, is amended by

amending subsection (c) to read as follows:

“(c) Revenue from the nursing facility sustainability fee shall be used ex-

clusively as follows:

(1) No less than eighty-eight per cent of the revenue from the nurs-
ing facility sustainability fee shall be used for one or more of the
following:

(A) To match federal medicaid funds, with the combined total to
be used to enhance capitated rates to medicaid managed care
health plans for the purpose of increasing medicaid payments
to private nursing facilities to support the availability of ser-
vices and ensure access to care for the medicaid managed care
health plan enrollees; or

(B) To match federal medicaid funds, with the combined total
to enhance capitated rates for the purpose of paying quality
incentives;

(2) Twelve per cent of the revenue from the nursing facility sustainabil-
ity fee may be used by the department for other departmental pur-
poses; and

(3) All moneys remaining in the special fund on [Peecember36,2021]
June 30, 2024, shall be distributed to nursing facilities within thlrty
days in the same proportions as received from the nursing facilities.”

SECTION 3. Section 346F-5, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) The nursing facility sustainability fee shall not exceed 5.5 per cent of
overall net patient service revenue and shall be calculated and paid on a per resi-
dent day basis, unless the facility qualifies for an exemption identified in subsec-
tion (d)(1). The [
faetlityexeeptfor] facilities described in subsection (d)(2)[—wh&eh—ms%e&d] shall
pay a [per—resident] reduced daily fee [ﬂet—ke—e*eeed4$9-99—] compared to other

facilities participating in the program.’
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SECTION 4. Section 346F-6, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) The department shall collect and each nursing facility shall pay in
twelve equal installments the nursing facility sustainability fee in section 346F-
5 on a monthly basis, subject to the terms of this section. The fee shall be due
within [thirty] sixty days after the end of each month, with the initial payment
due on the later of July 31, 2012, or forty-five days after the required federal ap-
provals for the assessment and any increase in health plan capitation payments
have been secured from the Centers for Medicare and Medicaid Services.”

SECTION 5. Section 346F-10, Hawaii Revised Statutes, is amended to
read as follows:

“8§346F-10 Enhanced rates to medicaid managed care health plans. In
accordance with title 42 Code of Federal Regulations part 438, the depart-
ment shall use revenues from the nursing facility sustainability fee and federal
matching funds to enhance the capitated rates paid to medicaid managed care
health plans for [state-fisealyears2049-2020-and2020-2021] the period of July 1
through December 31, 2021, and calendar years 2022 and 2023, consistent with
the following objectives:

(1) The rate enhancement shall be used exclusively for increasing reim-
bursements to private nursing facilities to support the availability of
services and to ensure access to care to the medicaid managed care
health plan enrollees;

(2) The rate enhancement shall be made part of the monthly capitated
rates by the department to medicaid managed care health plans,
which shall provide documentation to the department and the nurs-
ing facility trade association located in Hawaii certifying that the
revenues received under paragraph (1) are used in accordance with
this section;

(3) The rate enhancement shall be actuarially sound and approved by
the federal government for federal fund participation;

(4) The department shall modify the fee-for-service reimbursement
rates of the nursing facilities to recognize the medicaid portion of
the nursing facility sustainability fee as an additional cost of serving
medicaid patients, and to provide a uniform percentage increase in
preexisting facility-specific rates; and

(5) Payments made by the medicaid managed care health plans shall be
made within thirty calendar days upon receipt of monthly capita-
tion rates from the department.”

SECTION 6. Section 346F-13, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

“(a) Collection of the nursing facility sustainability fee under section

346F-5 shall be discontinued if:

(1) The waiver in section 346F-7 or the enhanced capitation rates in sec-
tion 346F-10 have not been approved by the Centers for Medicare
and Medicaid Services;

(2) The department reduces funding for nursing facility services below
the state appropriation in effect on June 30, [2620:] 2021;

(3) The department or any other state agency uses the money in the
special fund for any use other than the uses permitted pursuant to
this chapter; or
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(4) Federal financial participation to match the nursing facility sustain-
ability fee becomes unavailable under federal law. In such case, the
department shall terminate the collection of the fee beginning on
the effective date of the federal statutory, regulatory, or interpretive
change.”

SECTION 7. Act 156, Session Laws of Hawaii 2012, as amended by
section 3 of Act 142, Session Laws of Hawaii 2013, as amended by section 2 of
Act 124, Session Laws of Hawaii 2014, as amended by section 2 of Act 69, Ses-
sion Laws of Hawaii 2015, as amended by section 2 of Act 59, Session Laws of
Hawaii 2016, as amended by section 5 of Act 60, Session Laws of Hawaii 2017,
as amended by section 6 of Act 163, Session Laws of Hawaii 2019, is amended
by amending section 5 to read as follows:

“SECTION 5. This Act shall take effect on July 1, 2012, and shall be
repealed on [Fune36,202}:] December 31, 2023; provided that section -4,
Hawaii Revised Statutes, established by section 2 of this Act, and the amend-
ment made to section 36-30(a), Hawaii Revised Statutes, in section 3 of this Act,
shall be repealed on [Peeember3+-2624] June 30, 2024.”

SECTION 8. Act 124, Session Laws of Hawaii 2014, as amended by
section 3 of Act 69, Session Laws of Hawaii 2015, as amended by section 3 of
Act 59, Session Laws of Hawaii 2016, as amended by section 6 of Act 60, Ses-
sion Laws of Hawaii 2017, as amended by section 7 of Act 163, Session Laws of
Hawaii 2019, is amended by amending section 7 to read as follows:

“SECTION 7. This Act shall take effect on June 29, 2014; provided
that:
(1) Section 5 shall take effect on July 1, 2014; and
(2) The amendments made to [seetionr] sections 36-27(a) and 36-30(a),
Hawaii Revised Statutes, in sections 3 and 4 of this Act shall be re-
pealed on [Peeember34,-2021-] June 30, 2024.”

SECTION 9. There is appropriated out of the nursing facility sustain-
ability program special fund the sum of $20,000,000 or so much thereof as may
be necessary for fiscal year 2021-2022 and the same sum or so much thereof as
may be necessary for fiscal year 2022-2023 for uses consistent with section 346F-
4, Hawaii Revised Statutes.

The sums appropriated shall be expended by the department of human
services for the purposes of this Act.

SECTION 10. Statutory material to be repealed is bracketed and
stricken. New statutory material is underscored.

SECTION 11. This Act shall take effect on June 29, 2021; provided that
sections 8 and 9 of the Act shall take effect on July 1, 2021.
(Approved May 28, 2021.)

ACT 25 H.B. NO. 954

A Bill for an Act Relating to the Hawaii Emergency Management Agency.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there continues to be an insuf-
ficient number of Hawaii emergency management agency staff and applicants
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to fill critical position vacancies with trained, experienced, and qualified per-
sonnel. Exempting key Hawaii emergency management agency positions from
civil service will create the conditions for a responsive, flexible, and aggressive
hiring system that will expedite the filling of these vacancies, as well as improve
competitive recruiting and retention of qualified and experienced emergency
management professionals. There will also be a reduction of risk to the State in
having extended vacancies in these critical positions.

SECTION 2. Section 76-16, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) The civil service to which this chapter applies shall comprise all po-
sitions in the State now existing or hereafter established and embrace all per-
sonal services performed for the State, except the following:

(1) Commissioned and enlisted personnel of the Hawaii National
Guard as such, and positions in the Hawaii National Guard that
are required by state or federal laws or regulations or orders of the
National Guard to be filled from those commissioned or enlisted
personnel;

(2) Positions filled by persons employed by contract where the direc-
tor of human resources development has certified that the service
is special or unique or is essential to the public interest and that,
because of circumstances surrounding its fulfillment, personnel to
perform the service cannot be obtained through normal civil service
recruitment procedures. Any such contract may be for any period
not exceeding one year;

(3) Positions that must be filled without delay to comply with a court
order or decree if the director determines that recruitment through
normal recruitment civil service procedures would result in delay or
noncompliance, such as the Felix-Cayetano consent decree;

(4) Positions filled by the legislature or by either house or any commit-
tee thereof;

(5) Employees in the office of the governor and office of the lieutenant
governor, and household employees at Washington Place;

(6) Positions filled by popular vote;

(7) Department heads, officers, and members of any board, commis-
sion, or other state agency whose appointments are made by the
governor or are required by law to be confirmed by the senate;

(8) Judges, referees, receivers, masters, jurors, notaries public, land
court examiners, court commissioners, and attorneys appointed by
a state court for a special temporary service;

(9) One bailiff for the chief justice of the supreme court who shall have
the powers and duties of a court officer and bailiff under section
606-14; one secretary or clerk for each justice of the supreme court,
each judge of the intermediate appellate court, and each judge of
the circuit court; one secretary for the judicial council; one deputy
administrative director of the courts; three law clerks for the chief
justice of the supreme court, two law clerks for each associate justice
of the supreme court and each judge of the intermediate appellate
court, one law clerk for each judge of the circuit court, two addition-
al law clerks for the civil administrative judge of the circuit court of
the first circuit, two additional law clerks for the criminal adminis-
trative judge of the circuit court of the first circuit, one additional
law clerk for the senior judge of the family court of the first circuit,
two additional law clerks for the civil motions judge of the circuit
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(10)

(11)

(12)
(13)

(14)
(15)

court of the first circuit, two additional law clerks for the criminal
motions judge of the circuit court of the first circuit, and two law
clerks for the administrative judge of the district court of the first
circuit; and one private secretary for the administrative director of
the courts, the deputy administrative director of the courts, each
department head, each deputy or first assistant, and each additional

deputy, or assistant deputy, or assistant defined in paragraph (16);

First deputy and deputy attorneys general, the administrative ser-

vices manager of the department of the attorney general, one secre-

tary for the administrative services manager, an administrator and
any support staff for the criminal and juvenile justice resources co-
ordination functions, and law clerks;

(A) Teachers, principals, vice-principals, complex area superinten-
dents, deputy and assistant superintendents, other certificated
personnel, not more than twenty noncertificated administra-
tive, professional, and technical personnel not engaged in in-
structional work;

(B) Effective July 1, 2003, teaching assistants, educational as-
sistants, bilingual/bicultural school-home assistants, school
psychologists, psychological examiners, speech pathologists,
athletic health care trainers, alternative school work study
assistants, alternative school educational/supportive services
specialists, alternative school project coordinators, and com-
munications aides in the department of education;

(C) The special assistant to the state librarian and one secretary for
the special assistant to the state librarian; and

(D) Members of the faculty of the University of Hawaii, includ-
ing research workers, extension agents, personnel engaged in
instructional work, and administrative, professional, and tech-
nical personnel of the university;

Employees engaged in special, research, or demonstration projects

approved by the governor;

(A) Positions filled by inmates, patients of state institutions, per-
sons with severe physical or mental disabilities participating in
the work experience training programs;

(B) Positions filled with students in accordance with guidelines for
established state employment programs; and

(C) Positions that provide work experience training or temporary
public service employment that are filled by persons entering
the workforce or persons transitioning into other careers un-
der programs such as the federal Workforce Investment Act of
1998, as amended, or the Senior Community Service Employ-
ment Program of the Employment and Training Administra-
tion of the United States Department of Labor, or under other
similar state programs;

A custodian or guide at Iolani Palace, the Royal Mausoleum, and
Hulihee Palace;
Positions filled by persons employed on a fee, contract, or piecework
basis, who may lawfully perform their duties concurrently with their
private business or profession or other private employment and
whose duties require only a portion of their time, if it is impracti-
cable to ascertain or anticipate the portion of time to be devoted to
the service of the State;
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Positions of first deputies or first assistants of each department
head appointed under or in the manner provided in section 6, article
V, of the Hawaii State Constitution; three additional deputies or
assistants either in charge of the highways, harbors, and airports di-
visions or other functions within the department of transportation
as may be assigned by the director of transportation, with the ap-
proval of the governor; four additional deputies in the department
of health, each in charge of one of the following: behavioral health,
environmental health, hospitals, and health resources administra-
tion, including other functions within the department as may be as-
signed by the director of health, with the approval of the governor;
an administrative assistant to the state librarian; and an administra-
tive assistant to the superintendent of education;

Positions specifically exempted from this part by any other law; pro-

vided that:

(A) Any exemption created after July 1, 2014, shall expire three
years after its enactment unless affirmatively extended by an
act of the legislature; and

(B) All of the positions defined by paragraph (9) shall be included
in the position classification plan;

Positions in the state foster grandparent program and positions for

temporary employment of senior citizens in occupations in which

there is a severe personnel shortage or in special projects;

Household employees at the official residence of the president of

the University of Hawaii;

Employees in the department of education engaged in the supervi-

sion of students during meal periods in the distribution, collection,

and counting of meal tickets, and in the cleaning of classrooms after
school hours on a less than half-time basis;

Employees hired under the tenant hire program of the Hawaii pub-

lic housing authority; provided that not more than twenty-six per

cent of the authority’s workforce in any housing project maintained
or operated by the authority shall be hired under the tenant hire
program;

Positions of the federally funded expanded food and nutrition pro-

gram of the University of Hawaii that require the hiring of nutrition

program assistants who live in the areas they serve;

Positions filled by persons with severe disabilities who are certified

by the state vocational rehabilitation office that they are able to per-

form safely the duties of the positions;

The sheriff;

A gender and other fairness coordinator hired by the judiciary;

Positions in the Hawaii National Guard youth and adult education

programs;

In the state energy office in the department of business, economic

development, and tourism, all energy program managers, energy

program specialists, energy program assistants, and energy analysts;

Administrative appeals hearing officers in the department of human

services;

In the Med-QUEST division of the department of human ser-

vices, the division administrator, finance officer, health care ser-

vices branch administrator, medical director, and clinical standards
administrator;
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(30) In the director’s office of the department of human services, the en-
terprise officer, information security and privacy compliance officer,
security and privacy compliance engineer, and security and privacy
compliance analyst; [and

AGD{] The Alzheimer’s disease and related dementia services coordinator
in the executive office on aging[-]; and

(32) In the Hawaii emergency management agency, the executive offi-
cer, public information officer, civil defense administrative officer,
branch chiefs, and emergency operations center state warning point
personnel; provided that, for state warning point personnel, the di-

rector shall determine that recruitment through normal civil service
recruitment procedures would result in delay or noncompliance.

The director shall determine the applicability of this section to specific
positions.

Nothing in this section shall be deemed to affect the civil service status of
any incumbent as it existed on July 1, 1955.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 28, 2021.)

ACT 26 H.B. NO. 975

A Bill for an Act Relating to Reports of Child Abuse.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the Child Abuse Prevention and
Treatment Act of 1974 (P.L. 93-247), as amended, provides federal funding to
states for prevention, assessment, investigation, prosecution, and treatment ac-
tivities for child abuse and neglect. On January 7, 2019, the Victims of Child
Abuse Act Reauthorization Act of 2018 (P.L. 115-424), was enacted, further
amending certain provisions of the Child Abuse Prevention and Treatment Act.
The 2019 amendment provides immunity from civil and criminal liability “for
individuals making good faith reports of suspected or known instances of child
abuse or neglect, or who otherwise provide information or assistance, including
medical evaluations or consultations, in connection with a report, investigation,
or legal intervention pursuant to a good faith report of child abuse or neglect.”

The legislature further finds that due to the impact of the coronavirus
disease 2019 pandemic on the Hawaii state legislature’s regular session of 2020,
the Children’s Bureau of the Administration for Children and Families of the
United States Department of Health and Human Services, granted the depart-
ment of human services an extension until June 30, 2021, to bring Hawaii’s law
into compliance with federal law.

The purpose of this Act is to bring state law into compliance with the
most recent amendments to the Child Abuse Prevention and Treatment Act by
no later than June 30, 2021.

SECTION 2. Section 350-3, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

44



ACT 27

“(a) Anyone participating in good faith in the making of a report pursu-
ant to this chapter shall have immunity from any liability, civil or criminal, that
might be otherwise incurred or imposed by or as a result of the making of such
report[:], including persons who otherwise provide information or assistance,
including medical evaluations or consultation, in connection with a report, in-
vestigation. or legal intervention pursuant to a good faith report of child abuse
or neglect. Any such participant shall have the same immunity with respect to
participation in any judicial proceeding resulting from such report.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect on June 30, 2021.
(Approved May 28, 2021.)

ACT 27 H.B. NO. 1237

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that temporary restraining orders,
protective orders, and injunctions restraining a person from contacting, threat-
ening, physically abusing, or harassing a minor typically expire when the minor
reaches the age of majority because there is ambiguity whether the courts have
the authority to issue these orders for a period that extends beyond the date
when the minor turns eighteen years of age. This forces the now eighteen-year-
old who was previously protected to return to court and complete the process
again.

The purpose of this Act is to clarify that the courts have the authority to
issue temporary restraining orders, protective orders, and injunctions for reason-
able time periods that expire after a protected minor reaches the age of majority.

SECTION 2. Section 586-5, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) A temporary restraining order granted pursuant to this chapter
shall remain in effect at the discretion of the court, for a period not to exceed one
hundred eighty days from the date the order is granted or until the effective date,
as defined in section 586-5.6, of a protective order issued by the court, which-

ever occurs first[:]._including, in the case where a temporary restraining order

restrains any party from contacting, threatening, or physically abusing a minor,
for a period extending to a date after the minor has reached eighteen vears of

2

age.

SECTION 3. Section 586-5.5, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

“(a) If, after hearing all relevant evidence, the court finds that the re-
spondent has failed to show cause why the order should not be continued and
that a protective order is necessary to prevent domestic abuse or a recurrence of
abuse, the court may order that a protective order be issued for a further fixed
reasonable period as the court deems appropriate[-], including, in the case where
a protective order restrains any party from contacting, threatening, or physically
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abusing a minor, a fixed reasonable period extending to a date after the minor
has reached eighteen years of age.

The protective order may include all orders stated in the temporary re-
straining order and may provide for further relief as the court deems necessary
to prevent domestic abuse or a recurrence of abuse, including orders establishing
temporary visitation and custody with regard to minor children of the parties
and orders to either or both parties to participate in domestic violence inter-
vention services. If the court finds that the party meets the requirements under
section 334-59(a)(2), the court further may order that the party be taken to the
nearest facility for emergency examination and treatment.

(b) A protective order may be extended for [sueh] a further fixed rea-
sonable period as the court deems appropriate[:], including, in the case where

a protective order restrains any party from contacting, threatening, or physi-

cally abusing a minor, for a fixed reasonable period extending to a date after
the minor has reached eighteen years of age. Upon application by a person or

agency capable of petitioning under section 586-3, the court shall hold a hear-
ing to determine whether the protective order should be extended. In making a
determination, the court shall consider evidence of abuse and threats of abuse
that occurred before the initial restraining order and whether good cause exists
to extend the protective order.

The extended protective order may include all orders stated in the preced-
ing restraining order and may provide [saeh] further relief as the court deems
necessary to prevent domestic abuse or a recurrence of abuse, including orders
establishing temporary visitation and custody with regard to minor children of
the parties and orders to either or both parties to participate in domestic vio-
lence intervention services. The court may terminate the extended protective or-
der at any time with the mutual consent of the parties.”

SECTION 4. Section 604-10.5, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

“(g) A temporary restraining order that is granted under this section
shall remain in effect at the discretion of the court for a period not to exceed
ninety days from the date the order is granted[-]. including, in the case where
a temporary restraining order restrains any party from harassing a minor, for

a period extending to a date after the minor has reached eighteen years of age.
A hearing on the petition to enjoin harassment shall be held within fifteen days

after the temporary restraining order is granted. If service of the temporary
restraining order has not been effected before the date of the hearing on the peti-
tion to enjoin, the court may set a new date for the hearing; provided that the
new date shall not exceed ninety days from the date the temporary restraining
order was granted.

The parties named in the petition may file or give oral responses explain-
ing, excusing, justifying, or denying the alleged act or acts of harassment. The
court shall receive all evidence that is relevant at the hearing and may make
independent inquiry.

If the court finds by clear and convincing evidence that harassment as
defined in paragraph (1) of that definition exists, it may enjoin for no more than
three years further harassment of the petitioner, or that harassment as defined
in paragraph (2) of that definition exists, it shall enjoin for no more than three
years further harassment of the petitioner[;], including, in the case where any
party is enjoined from harassing a minor, for a period extending to a date after
the minor has reached eighteen years of age; provided that this [paragraph] sub-
section shall not prohibit the court from issuing other injunctions against the
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named parties even if the time to which the injunction applies exceeds a total of
three years.

Any order issued under this section shall be served upon the respondent.
For the purposes of this section, “served” [shall-mean] means actual personal
service, service by certified mail, or proof that the respondent was present at the
hearing at which the court orally issued the injunction.

Where service of a restraining order or injunction has been made or where
the respondent is deemed to have received notice of a restraining order or in-
junction order, any knowing or intentional violation of the restraining order or
injunction order shall subject the respondent to the provisions in subsection (i).

Any order issued shall be transmitted to the chief of police of the county
in which the order is issued by way of regular mail, facsimile transmission, or
other similar means of transmission.”

SECTION 5. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 6. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 7. This Act shall take effect upon its approval.
(Approved May 28, 2021.)

ACT 28 S.B. NO. 1150

A Bill for an Act Relating to Skilled Nursing Facility Licensing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there are organizations such as
The Joint Commission, which provide accreditation or certification for skilled
nursing facilities. Authorizing the department of health to recognize these orga-
nizations and accept their accreditation and certification reviews to establish a
skilled nursing facility’s compliance with all licensing requirements of the State
will allow the department to effectively continue its regulatory oversight respon-
sibilities for licensing purposes and more efficiently use its limited resources for
other oversight activities.

The purpose of this Act is to authorize the department of health to ac-
cept nationally recognized accreditation or certification organizations to dem-
onstrate a skilled nursing facility’s compliance with the licensing inspections
required by the State.

SECTION 2. Chapter 321, Hawaii Revised Statutes, is amended by
adding a new part to be appropriately designated and to read as follows:

“PART . SKILLED NURSING FACILITIES

§321- Skilled nursing facilities. (a) All skilled nursing facilities shall
be licensed by the department of health to ensure the health, safety, and welfare
of the individuals placed therein.

(b) The director of health shall adopt rules pursuant to chapter 91 that
shall provide for the licensing of skilled nursing facilities.
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(¢) The rules shall provide that accreditation by The Joint Commis-
sion or other nationally recognized accreditation or certification organization
demonstrates a skilled nursing facility’s compliance with all licensing inspections
required by the State. The rules may exempt a skilled nursing facility from a
licensing inspection on a continuing basis throughout the term of the accredita-
tion or certification under the following conditions:

(1) The skilled nursing facility provides a certified copy of the facility’s

official accreditation or certification report to the department;

(2) The skilled nursing facility continuously holds full accreditation or

certification by the accreditation or certification organization; and

(3) The skilled nursing facility holds a current and valid state license.

(d) The rules shall provide that the department may conduct inspections
and investigations of exempt skilled nursing facilities regarding complaints, ad-
verse accreditation or certification findings, or periodic validation surveys.

(e) Information contained in reports of survey and official accredita-
tion or certification letters made by the accreditation or certification organiza-
tion used in determining compliance with licensing requirements shall be public
information.

(f)  All other records maintained by the department shall be governed
by chapter 92F.”

SECTION 3. This Act shall take effect upon its approval.
(Approved May 28, 2021.)

ACT 29 H.B. NO. 204

A Bill for an Act Relating to the Budget of the Office of Hawaiian Affairs.
Be It Enacted by the Legislature of the State of Hawaii:

PARTI. GENERAL PROVISIONS

SECTION 1. SHORT TITLE. This Act shall be known and may be
cited as the Office of Hawaiian Affairs Appropriations Act of 2021.

SECTION 2. DEFINITIONS. As used in this Act, unless the context
otherwise requires:

“Means of financing” or “MOF” means the source from which funds are
appropriated or authorized to be expended for the programs and projects speci-
fied in this Act. All appropriations are followed by letter symbols. These letter
symbols, where used, shall mean the following:

A General funds

T  Trust funds

“Position ceiling” means the maximum number of permanent and tem-
porary full-time equivalent positions authorized for a particular program during
a specified period or periods, as denoted by an asterisk (*) for permanent full-
time equivalent positions and a pound sign (#) for temporary full-time equiva-
lent positions.

“Program ID” means the unique identifier for the specific program and
consists of OHA, the abbreviation for the office of Hawaiian affairs, followed by
the organization number for the program.
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PART II.  PROGRAM APPROPRIATIONS

SECTION 3. APPROPRIATIONS. The following sums, or so much
thereof as may be sufficient to accomplish the purposes and programs designat-
ed herein, are appropriated or authorized from the means of financing specified
to the office of Hawaiian affairs for the fiscal biennium beginning July 1, 2021,
and ending June 30, 2023. The total expenditures and the number of positions
in each fiscal year of the biennium shall not exceed the sums and the numbers
indicated for each fiscal year, except as provided elsewhere in this Act, or as pro-
vided by general law.

PROGRAM APPROPRIATIONS

APPROPRIATIONS
FISCAL M FISCAL M
ITEM PROG. EXPENDING YEAR O YEAR O
NO. ID PROGRAM AGENCY 2021-2022 F 2022-2023 F
Hawaiian Affairs
1. OHAI150 - OFFICE OF THE TRUSTEES
0.47* 0.47%*
OPERATING OHA 0A 0A
4.53% 4.53%
OHA 275,687T 275,687T
2. OHAI160 - ADMINISTRATION
5.03* 5.03%*
OPERATING OHA 0A 0A
31.97%* 31.97*
OHA 2,861,727T 2,861,727T
3. OHAI175 - BENEFICIARY ADVOCACY
1.47%* 1.47%*
OPERATING OHA 2,254,400 A 2,254,400 A
18.53* 18.53*
OHA 3,292,290T 3,292,290T

PART III. PROGRAM PROVISIONS

SECTION 4. Provided that the general fund appropriations in part 11
of this Act shall be expended by the Office of Hawaiian Affairs.

SECTION 5. Provided that of the funds appropriated for beneficiary
advocacy (OHA175), the sum of $500,000 in general funds and $500,000 in trust
funds for fiscal year 2021-2022 and the same sums for fiscal year 2022-2023 shall
be expended for office of Hawaiian affairs beneficiaries for occupancy ready
housing needs.

SECTION 6. Provided that of the funds appropriated for beneficiary
advocacy (OHA175), the sum of $415,000 in general funds and $415,000 in trust
funds for fiscal year 2021-2022 and the same sums for fiscal year 2022-2023 shall
be expended to provide for social services, including referral services and case
management, to at-risk Office of Hawaiian Affairs beneficiaries to immediately
address unexpected crises; provided further that program activities shall be de-
signed with an overall objective to provide financial assistance to improve sta-
bility during emergency situations; and provided further that notwithstanding
section 10-17(e), Hawaii Revised Statutes, any funds expended for the purposes
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of this section shall be in accordance with chapter 103D or 103F, Hawaii Revised
Statutes, or a competitive grants process, as appropriate.

SECTION 7. Provided that of the funds appropriated for beneficiary
advocacy (OHA175), the sum of $615,000 in general funds and $615,000 in trust
funds for fiscal year 2021-2022 and the same sums for fiscal year 2022-2023 shall
be expended to provide for educational improvement programs for native Ha-
wailan students; provided further that program activities shall be designed to
help native Hawaiian students succeed academically; and provided further that
notwithstanding section 10-17(e), Hawaii Revised Statutes, any expenditures for
the purposes of this section shall be in accordance with chapter 103D or 103F,
Hawaii Revised Statutes, or a competitive grants process, as appropriate.

SECTION 8. Provided that of the funds appropriated for beneficiary
advocacy (OHA175), the sum of $524,400 in general funds and $524,400 in trust
funds for fiscal year 2021-2022 and the same sums for fiscal year 2022-2023 shall
be expended to provide for legal services and legal representation to Office of
Hawaiian Affairs beneficiaries for:

(1) The assertion and defense of quiet title actions;

(2) Assistance with ahupuaa and kuleana tenant rights, including rights

of access and rights to water;

(3) Land title assistance, including review of title and genealogy;

(4) Preservation of traditional and customary practices;

(5) Protection of culturally significant places;

(6) Preservation of native Hawaiian land trust entitlements; and
provided further that notwithstanding section 10-17(e), Hawaii Revised Statutes,
any funds expended for the purposes of this section shall be made in accordance
with chapter 103D or 103F, Hawaii Revised Statutes, as appropriate.

PART IV. RELEASE OF PRIOR FUNDS

SECTION 9. Act 37, Session Laws of Hawaii 2019, is amended by
amending section 8 to read as follows:

)] Provided that the general funds appropriated for fiscal year 2020-
2021 pursuant to part IT of this Act shall not be released to the Office of Hawai-
ian Affairs until after the [auditreportrequired-by-subseetion{a)] CLA — OHA
& LLCs Contract and Disbursement Review — Report, dated December 4. 2019,

is received by the legislature.”

SECTION 10. The general funds appropriated for fiscal year 2020-2021
pursuant to part IT of Act 37, Session Laws of Hawaii 2019, shall not lapse at
the end of the fiscal year for which the appropriation is made; provided that all
moneys from the appropriation that are unencumbered as of June 30, 2022, shall
lapse as of that date.
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SECTION 11. Provided that of the general funds appropriated for ben-
eficiary advocacy (OHA175), the sum of $200,000 for fiscal year 2021-2022 shall
be expended to conduct or contract for a follow-up contract and disbursement
review of the CLA — OHA & LLCs Contract and Disbursement Review — Re-
port, dated December 4, 2019.

PART V. MISCELLANEOUS PROVISIONS AND EFFECTIVE DATE

SECTION 12. Provided that whenever necessary, the board of trustees
of the Office of Hawaiian Affairs or the board’s designee may transfer sufficient
funds and positions between programs for operating purposes; provided further
that these transfers shall be consistent with legislative intent; and provided fur-
ther that the Office of Hawaiian Affairs shall submit a report to the legislature of
all uses of this authority for the previous twelve month period from December 1
to November 30, no later than twenty days prior to the convening of the regular
sessions of 2022 and 2023.

SECTION 13. If any provision of this Act, or the application thereto
to any person or circumstance, is held invalid, the invalidity does not affect other
provisions or applications of the Act that can be given effect without the invalid
provision or application, and to this end the provisions of this Act are severable.
If any portion of a specific appropriation is held to be invalid for any reason, the
remaining portion shall be expended to fulfill the objective of that appropriation
to the extent possible.

SECTION 14. If manifest clerical, typographical, or other mechanical
errors are found in this Act, the board of trustees of the Office of Hawaiian Af-
fairs may correct these errors. All changes made pursuant to this section shall be
reported to the legislature at its next session.

SECTION 15. Statutory material to be repealed is bracketed and
stricken. New statutory material is underscored.

SECTION 16. This Act shall take effect on July 1, 2021; provided that
sections 9 and 10 of this Act shall take effect retroactive to June 30, 2021.

(Approved May 28, 2021.)

ACT 30 S.B. NO. 189

A Bill for an Act Relating to Dog Bites.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that dog bites are among the top
reasons for emergency room visits, ranking higher than injuries occurring on
motorcycles, to pedestrians, and from gunshots. According to a 2018 study, an
average of over 4.6 million people in the United States each year are admitted
into the emergency department as a result of a dog bite. Many dog bite victims
are children.

The legislature further finds that the current state law only allows a dog
bite victim standing in district court if it can be proven to the court that the dog
has bitten and injured a person on at least two separate occasions. However, the
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legislature notes there is no systematic tracking system for dog bites in the State
and many dog bite incidents go unreported.

Therefore, the purpose of this Act is to allow a person who has been
bitten by a dog to bring legal action against the dog’s owner without having to
prove that the dog has bitten a person on two separate occasions.

SECTION 2. Section 142-75, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
“(b) Whenever a dog has bitten a human being |[:
eeeastons] under circumstances for which none of the exceptions specified in
section 663-9.1 apply, any person may bring an action against the owner of the
dog in the district court of the judicial circuit in which the owner resides, to de-
termine whether conditions of the treatment or confinement of the dog or other
circumstances existing at the time of the bite or bites have been changed so as to
remove the danger to other persons presented by [sueh] the animal. The court,
after hearing, may make any order it deems appropriate to prevent the recur-
rence of such an incident, including but not limited to the removal of the animal
from the area or its destruction by its owner. In making its decision, the court
may consider:
(1) The vicious or dangerous propensities of the animal,;
(2) The ability of the owner to adequately confine or remove the ani-
mal; and
(3) The necessity of any destruction of an animal in light of the health,
safety, and welfare of the community.
This section shall not preclude any existing common law remedies.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved June 7, 2021.)

ACT 31 S.B. NO. 343
A Bill for an Act Relating to Sexual Assault of an Animal.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the sexual assault of an animal,
or bestiality, is prohibited in forty-six states. While Hawaii has strong animal
cruelty laws, the sexual molestation of animals by humans is not adequately
addressed. Animal cruelty laws require proof of specific actions such as torture,
actions that inflict bodily injury to the animal, or actions that cause the animal’s
death. Some sexual assaults of animals cannot be prosecuted under animal cru-
elty laws because they do not cause bodily injury. Additionally, many acts of
animal sexual abuse are discovered long after the incident occurs, limiting the
available evidence.

The legislature further finds that the sexual assault of an animal has been
significantly linked to the sexual abuse of children, as well as interpersonal vio-
lence and other forms of animal cruelty. In addition, sexual abusers of animals
have been shown to collect and share child pornography and express interest in
other aberrant behavior involving sexual violence and fetish behaviors.

The legislature additionally finds that establishing the sexual assault of
an animal as a separate crime will allow state law enforcement officers to better
identify potentially dangerous and violent sexual predators in their communities.
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Accordingly, the purpose of this Act is to prohibit the sexual assault of
an animal in the State.

SECTION 2. Chapter 711, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§711- Sexual assault of an animal. (1) A person commits the of-
fense of sexual assault of an animal if the person knowingly:

(a)
(b)

(©)
(d)
(e
(H
(2
()
(a)
(b)
(©)
(d)
(e)
(3)
(a)
(b)

(4)
)

Subjects an animal to sexual contact;

Possesses, sells, transfers, purchases, or otherwise obtains an animal
with the intent to subject the animal to sexual contact;

Organizes, promotes, conducts, or participates as an observer in an
act where an animal is subject to sexual contact;

Causes, coerces, aids, or abets another person to subject an animal
to sexual contact;

Permits sexual contact with an animal to be conducted on any
premises under the person’s charge or control;

Advertises, solicits, offers, or accepts the offer of an animal with the
intent that it be subjected to sexual contact in the State; or

Creates, distributes, publishes, or transmits, whether for commercial
or recreational purposes, a pornographic image or material depict-
ing a person subjecting an animal to sexual contact.

This section shall not apply to the following practices:

Veterinary medicine;

Artificial insemination of animals for the purpose of procreation;
Animal husbandry;

Conformation judging; or

Customary care of an animal by its owner.

Unless otherwise provided by any other law:

Sexual assault of an animal is a misdemeanor for the first offense
and a class C felony for the second or subsequent offense; or

If the offense subjected a minor to sexual contact with an animal
or was committed in the presence of a minor as defined in section
706-606.4, sexual assault of an animal is a class B felony.

Each violation of this section shall constitute a separate offense.
Upon conviction, guilty plea, or plea of nolo contendere for any

violation of this section, in addition to any other penalty, the defendant shall be:

(a)

Ordered to:

(1) Surrender or forfeit the animal whose sexual assault was the
basis of the conviction or plea to the custody of the animal ser-
vice contractor in the county in which the offense took place
for the time and under the conditions ordered by the court;

(i1) Surrender or forfeit any other animals in the defendant’s pos-
session, custody, or control to the animal service contractor
in the county in which the offense took place for the time and
under the conditions ordered by the court; provided that there
is substantial evidence that the animals are being abused in
violation of this section;

(ii1) Reimburse the animal service contractor in the county in which
the offense took place for reasonable costs incurred to care for,
feed, house, and medically treat any animal sexually assaulted
under this section;
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(iv) Attend an appropriate treatment program or obtain psychi-
atric or psychological counseling, at the defendant’s expense;
and

(v) Make restitution to the owner of the animal, including reim-
bursement for any expenses incurred for medical treatment or
rehabilitation; provided that the defendant is not the owner of
the animal whose sexual assault was the basis of the conviction
or plea; and

(b) Prohibited from:

() Harboring, owning, possessing, or exercising control over any
animal;

(i1) Residing in any household where animals are present; and

(i) Engaging in any occupation, whether paid or unpaid, or par-
ticipating in a volunteer position at any establishment at which
animals are present, for the length of time that the court deems
reasonable for the protection of all animals but no less than
five years after the person’s release from imprisonment or
court supervision.

(6) Prosecution under this section does not preclude prosecution under
any other law. Nothing in this section is intended to affect any civil remedies
available for a violation of this section.

(7) As used in this section:

“Animal” includes every living or dead creature, except a human being.

“Pornographic” has the same meaning as defined in section 712-1210.

“Sexual contact” means:

(a) The intentional touching or penetration, however slight, of the sex
organs, genitalia, mouth, or anus of an animal by a person or of a
person by an animal; or

(b) The insertion of a person’s body part or object into the sex organs,
genitalia, mouth, or anus of an animal.

(8) Violations of this section shall be subject to the search, impound,

and forfeiture provisions in sections 711-1109.1 and 711-1109.2.”

SECTION 3. Section 706-606.4, Hawaii Revised Statutes, is amended
by amending subsection (2) to read as follows:

“(2) As used in this section:

“In the presence of a minor” means in the actual physical presence of a
child or knowing that a child is present and may hear or see the offense.

“Offense” means a violation of section 707-710 (assault in the first de-
gree), 707-711 (assault in the second degree), 707-730 (sexual assault in the first
degree), 707-731 (sexual assault in the second degree), 707-732 (sexual assault
in the third degree), [e£] 709-906 (abuse of family or household members)[-], or

711-  (sexual assault of an animal).”

SECTION 4. This Act does not affect rights and duties that matured, pen-
alties that were incurred, and proceedings that were begun before its effective date.

SECTION 5. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.!

SECTION 6. This Act shall take effect upon its approval.
(Approved June 7, 2021.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 32 S.B. NO. 385

A Bill for an Act Relating to the Uniform Trust Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the Uniform Trust Code is a
national codification of the law of trusts, which provides for greater clarity and
uniformity in trust law and interpretation. While there are currently a number of
Hawaii statutes relating to trusts, the Uniform Trust Code serves to update these
laws and to bring them under one comprehensive umbrella.

The legislature further finds that the Uniform Trust Code will signifi-
cantly reduce the time, complexity, and expense of trust proceedings and, in
certain instances, allow for nonjudicial resolution of trust issues that currently
require court intervention. At the same time, the Uniform Trust Code provides
ready access to a judge if either a dispute arises during the course of trust admin-
istration or the interested parties desire judicial supervision. The Uniform Trust
Code also provides greater clarity and certainty in many areas of trust law that
are exceedingly thin or without precedent in Hawaii.

The purpose of this Act is to enact the Uniform Trust Code (2018 ver-
sion) in the State, with appropriate amendments to reflect Hawaii law and prac-
tice where relevant.

SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER
UNIFORM TRUST CODE

PART I. GENERAL PROVISIONS AND DEFINITIONS

§ -101 Short title. This chapter may be cited as the Uniform Trust
Code.

§ -102 Scope. This chapter applies to express trusts, charitable or
noncharitable, and trusts created pursuant to a statute, judgment, or decree that
requires the trust to be administered in the manner of an express trust.

§ -103 Definitions. As used in this chapter:
“Action”, with respect to an act of a trustee, includes a failure to act.
“Ascertainable standard” means a standard relating to an individual’s
health, education, support, or maintenance within the meaning of section
2041(b)(1)(A) or 2514(c)(1) of the Internal Revenue Code of 1986, as in effect
on the effective date of this chapter.
“Beneficiary” means a person who:
(1) Has a present or future beneficial interest in a trust, vested or con-
tingent; or
(2) In a capacity other than that of trustee, holds a power of appoint-
ment over trust property.
“Charitable trust” means a trust, or portion of a trust, created for a chari-
table purpose described in section  -405(a).
“Conservator” means a person appointed by the court to administer the
estate of a minor or adult individual.
“Court” means the circuit court in this State having jurisdiction over all
subject matter relating to trusts.
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“Environmental law” means a federal, state, or local law, rule, regulation,
or ordinance relating to protection of the environment.

“Guardian” means a person appointed by the court, a parent, or a spouse
to make decisions regarding the support, care, education, health, and welfare of
a minor or adult individual. “Guardian” does not include a guardian ad litem.

“Incapacitated” means an individual who, for reasons other than age, is
unable to manage property and business affairs effectively because of an im-
pairment in the ability to receive and evaluate information or to make or com-
municate decisions, even with the use of appropriate and reasonably available
technological assistance or because of another physical, mental, or health im-
pairment, or because the individual is missing, detained, or unable to return to
the United States.

“Interested persons” includes beneficiaries and any others having a prop-
erty right in or claim against a trust estate that may be affected by a judicial
proceeding and fiduciaries and other persons representing interested persons.
The meaning as it relates to particular persons may vary from time to time and
shall be determined according to the particular purposes of, and matter involved
in, any proceeding.

“Interests of the beneficiaries” means the beneficial interests provided in
the terms of the trust.

“Jurisdiction”, with respect to a geographic area, includes a state or
country.

“Person” means an individual; corporation; business trust; estate; trust;
partnership; limited liability company; association; joint venture; government;
governmental subdivision, agency, or mstrumentahty, public corporation; or
any other legal or commercial entity.

“Power of withdrawal” means a presently exercisable general power of
appointment other than a power:

(1) Exercisable by a trustee and limited by an ascertainable standard; or

(2) Exercisable by another person only upon consent of the trustee or a

person holding an adverse interest.

“Property” means anything that may be the subject of ownership, wheth-
er real or personal, legal or equitable, or any interest therein.

“Qualified beneficiary” means a beneficiary who, on the date the benefi-
ciary’s qualification is determined:

(1) Is a distributee or permissible distributee of trust income or

principal;

(2) Would be a distributee or permissible distributee of trust income or

principal if the interests of the distributees described in paragraph
(1) terminated on that date without causing the trust to terminate;
or

(3) Would be a distributee or permissible distributee of trust income or

principal if the trust terminated on that date.

“Revocable”, as applied to a trust, means revocable by the settlor without
the consent of the trustee or a person holding an adverse interest.

“Settlor” means a person, including a testator, who creates, or contrib-
utes property to, a trust. If more than one person creates or contributes property
to a trust, each person is a settlor of the portion of the trust property attribut-
able to that person’s contribution except to the extent another person has the
power to revoke or withdraw that portion.

“Spendthrift provision” means a term of a trust that restrains both vol-
untary and involuntary transfer of a beneficiary’s interest.

“Spouse” includes individuals who are married to each other and indi-
viduals who are reciprocal beneficiaries.
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“State” means a state of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular posses-
sion subject to the jurisdiction of the United States. “State” includes an Indian
tribe or band recognized by federal law or formally acknowledged by a state.

“Terms of a trust” means:

(1) Except as otherwise provided in paragraph (2), the manifestation of

the settlor’s intent regarding a trust’s provisions as:

(A) Expressed in the trust instrument; or

(B) Established by other evidence that would be admissible in a
judicial proceeding; or

(2) The trust’s provisions, as established, determined, or amended by:

(A) A trustee or other person in accordance with applicable law;
(B) A court order; or
(C) A nonjudicial settlement agreement under section ~ -111.

“Trust instrument” means an instrument executed by the settlor that con-
tains terms of the trust, including any amendments thereto.

“Trustee” includes an original, additional, and successor trustee, and a
cotrustee.

§ -104 Knowledge. (a) Subject to subsection (b), a person has
knowledge of a fact if the person:

(1) Has actual knowledge of it;

(2) Has received a notice or notification of it; or

(3) From all the facts and circumstances known to the person at the

time in question, has reason to know it.

(b) An organization that conducts activities through employees has
notice or knowledge of a fact involving a trust only from the time the informa-
tion was received by an employee having responsibility to act for the trust, or
would have been brought to the employee’s attention if the organization had ex-
ercised reasonable diligence. An organization exercises reasonable diligence if it
maintains reasonable routines for communicating significant information to the
employee having responsibility to act for the trust and there is reasonable com-
pliance with the routines. Reasonable diligence does not require an employee of
the organization to communicate information unless the communication is part
of the individual’s regular duties or the individual knows a matter involving the
trust would be materially affected by the information.

§ -105 Default and mandatory rules. (a) Except as otherwise pro-
vided in the terms of the trust, this chapter governs the duties and powers of a
trustee, relations among trustees, and the rights and interests of a beneficiary.
(b) The terms of a trust prevail over any provision of this chapter
except:
(1) The requirements for creating a trust;
(2) The duty of a trustee to act in good faith and in accordance with the
terms and purposes of the trust and the interests of the beneficiaries;
(3) The requirement that a trust and its terms be for the benefit of its
beneficiaries as their interests are defined by the terms of the trust
and that the trust have a purpose that is lawful, not contrary to pub-
lic policy, and possible to achieve;
(4) The power of the court to modify or terminate a trust under sec-
tions  -410 through  -416;
(5) The effect of a spendthrift provision and the rights of certain credi-
tors and assignees to reach a trust as provided in part V;
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(6) The power of the court under section  -702 to require, dispense
with, or modify or terminate a bond;

(7) The power of the court under section -708(b) to adjust a trust-
ee’s compensation, specified in the terms of the trust, that is unrea-
sonably low or high;

(8) The duty under section -813(c)(2) and (3) to notify qualified
beneficiaries of an irrevocable trust of the existence of the trust,
of the identity of the trustee, and of their right to request trustee
reports;

(9) The duty under section -813(b) to respond to the request of a
qualified beneficiary of an irrevocable trust for trustee reports and
other information reasonably related to the administration of a
trust;

(10) The effect of an exculpatory term under section  -1008;

(11) The rights under sections -1010 through -1013 of a person
other than a trustee or beneficiary;

(12) Periods of limitation for commencing a judicial proceeding;

(13) The power of the court to take action and exercise jurisdiction as
may be necessary in the interests of justice; and

(14) The subject matter jurisdiction of the court and venue for com-
mencing a proceeding, as provided in sections ~ -203and  -204.

§ -106 Common law of trusts; principles of equity. The common law
of trusts and principles of equity supplement this chapter, except to the extent
modified by this chapter or another law of this State.

§ -107 Governing law. The meaning and effect of the terms of a

trust are determined by:

(1) The law of the jurisdiction designated in the terms unless the desig-
nation of that jurisdiction’s law is contrary to a strong public policy
of the jurisdiction having the most significant relationship to the
matter at issue; or

(2) In the absence of a controlling designation in the terms of the trust,
the law of the jurisdiction having the most significant relationship to
the matter at issue.

-108 Principal place of administration. (a) Without precluding
other means for establishing a sufficient connection with the designated jurisdic-
tion, terms of a trust designating the principal place of administration are valid
and controlling if:

(1) A trustee’s principal place of business is located in or a trustee is a

resident of the designated jurisdiction; or

(2) Allorpartof theadministration occursin the designated jurisdiction.

(b) A trustee is under a continuing duty to administer the trust at a
place appropriate to its purposes, its administration, and the interests of the
beneficiaries.

(c) Without precluding the right of the court to order, approve, or dis-
approve a transfer, the trustee, in furtherance of the duty prescribed by subsec-
tion (b), may transfer the trust’s principal place of administration to another
state or to a jurisdiction outside of the United States.

(d) The trustee shall notify the qualified beneficiaries of a proposed
transfer of a trust’s principal place of administration no less than sixty days
before initiating the transfer. The notice of proposed transfer shall include:
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(1) The name of the jurisdiction to which the principal place of admin-

istration is to be transferred;

(2) The address and telephone number at the new location at which the

trustee can be contacted;

(3) An explanation of the reasons for the proposed transfer;

(4) The date on which the proposed transfer is anticipated to occur; and

(5) The date, no less than sixty days after the giving of the notice, by

which the qualified beneficiary shall notify the trustee of an objec-
tion to the proposed transfer.

() The authority of a trustee under this section to transfer a trust’s
principal place of administration terminates if a qualified beneficiary notifies the
trustee of an objection to the proposed transfer on or before the date specified in
the notice.

(f) In connection with a transfer of the trust’s principal place of ad-
ministration, the trustee may transfer some or all of the trust property to a
successor trustee designated in the terms of the trust or appointed pursuant to
section  -704.

§ -109 Methods and waiver of notice. (a) Notice to a person under
this chapter or the sending of a document to a person under this chapter shall
be accomplished in a manner reasonably suitable under the circumstances and
likely to result in receipt of the notice or document. Permissible methods of no-
tice or for sending a document include first-class mail, personal delivery, delivery
to the person’s last known place of residence or place of business, or a properly
directed electronic message.

(b) Notice otherwise required under this chapter or a document oth-
erwise required to be sent under this chapter need not be provided to a person
whose identity or location is unknown to and not reasonably ascertainable by
the trustee.

(¢) Notice under this chapter or the sending of a document under this
chapter may be waived by the person to be notified or sent the document.

(d) Notice of a judicial proceeding shall be given as provided in the
Hawaii probate rules.

§ -110 Others treated as qualified beneficiaries. (a) A charitable
organization expressly designated to receive distributions under the terms of a
charitable trust has the rights of a qualified beneficiary under this chapter if the
charitable organization, on the date the charitable organization’s qualification is
being determined:

(1) Is a distributee or permissible distributee of trust income or

principal;

(2) Would be a distributee or permissible distributee of trust income or
principal upon the termination of the interests of other distributees
or permissible distributees then receiving or eligible to receive distri-
butions; or

(3) Would be a distributee or permissible distributee of trust income or
principal if the trust terminated on that date.

(b) A person appointed to enforce a trust created for the care of an
animal or another noncharitable purpose, as provided in section -408
or  -409, has the rights of a qualified beneficiary under this chapter.

(¢) The attorney general of this State has the rights of a qualified ben-
eficiary with respect to a charitable trust having its principal place of administra-
tion in this State.
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§ -111 Nonjudicial settlement agreements. (a) Except as otherwise
provided in subsection (b), interested persons may enter into a binding nonjudi-
cial settlement agreement with respect to any matter involving a trust.

(b) A nonjudicial settlement agreement is valid only to the extent it does
not violate a material purpose of the trust and includes terms and conditions
that could be properly approved by the court under this chapter or other appli-
cable law.

(c) Matters that may be resolved by a nonjudicial settlement agreement
include, but are not limited to:

(1) The interpretation or construction of the terms of the trust;

(2) The approval of a trustee’s report or accounting;

(3) Direction to a trustee to refrain from performing a particular act or

the grant to a trustee of any necessary or desirable power;

(4) The resignation or appointment of a trustee and the determination

of a trustee’s compensation;

(5) Transfer of a trust’s principal place of administration; and

(6) Liability of a trustee for an action relating to the trust.

(d) Any interested person may request the court to approve a nonjudi-
cial settlement agreement, to determine whether the representation as provided
in part I11 was adequate, and to determine whether the agreement contains terms
and conditions that the court could have properly approved.

(e) For purposes of this section, “interested person” means a person
whose consent would be required in order to achieve a binding settlement were
the settlement to be approved by the court.

§ -112 Rules of construction. The rules of construction that apply
in this State to the interpretation of and disposition of property by will also ap-
ply, as appropriate, to the interpretation of the terms of a trust and the disposi-
tion of the trust property.

§ -113 [Insurable interest of trustee. (a) A trustee of a trust has an
insurable interest in the life of an individual insured under a life insurance policy
that is owned by the trustee of the trust acting in a fiduciary capacity or that
designates the trust itself as the owner if, on the date the policy is issued:

(1) The insured is:

(A) A settlor of the trust; or

(B) Anindividual in whom a settlor of the trust has, or would have
had if living when the policy was issued, an insurable interest;
and

(2) The life insurance proceeds are primarily for the benefit of one or

more trust beneficiaries who have an insurable interest in the life of
the insured.

(b) This section applies to any trust existing before, on, or after the ef-
fective date of this section, regardless of the effective date of the governing in-
strument under which the trust was created, but only as to a life insurance policy
that is in force and for which an insured is alive on or after the effective date of
this section.

(c) As used in this section, “settlor” means a person that executes a
trust instrument. “Settlor” includes a person for whom a fiduciary or agent is
acting.
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PART II. JUDICIAL PROCEEDINGS

§ -201 Role of court in administration of trust. (a) The court may
intervene in the administration of a trust to the extent its jurisdiction is invoked
by an interested person or as provided by law.

(b) A trust is not subject to continuing judicial supervision unless or-
dered by the court.

(¢) A judicial proceeding involving a trust may relate to any matter in-
volving the internal affairs of trusts, including a proceeding to:

(1) Appoint or remove a trustee;

(2) Review or determine a trustee’s compensation;

(3) Review a trustee’s report or accounting or compel a trustee to report

or account;

(4) Ascertain beneficiaries;

(5) Determine any question arising in the administration or distribu-

tion of any trust, including questions of construction of trust terms;

(6) Request instructions to trustees; and

(7) Determine the existence or nonexistence of any immunity, power,

privilege, duty, or right.

(d) A judicial proceeding is initiated by filing a petition in the court and
giving notice pursuant to section -109 to interested persons. The court may
order notification to additional persons.

§ -202 Jurisdiction over trustee and beneficiary. (a) By accepting the
trusteeship of a trust having its principal place of administration in this State or
by moving the principal place of administration to this State, the trustee submits
personally to the jurisdiction of the courts of this State regarding any matter
involving the trust.

(b) With respect to their interests in the trust, the beneficiaries of a trust
having its principal place of administration in this State are subject to the juris-
diction of the courts of this State regarding any matter involving the trust.

(¢) By accepting a distribution from such a trust, the recipient submits
personally to the jurisdiction of the courts of this State regarding any matter
involving the trust.

(d) By accepting the delegation of a trust function from the trustee of a
trust having its principal place of administration in this State, the agent submits
to the jurisdiction of the courts of this State regarding any matter involving the
trust.

(e) This section does not preclude other methods of obtaining jurisdic-
tion over a trustee, beneficiary, or other person receiving property from the trust.

§ -203 Subject matter jurisdiction. (a) The court has exclusive ju-
risdiction of proceedings in this State concerning the administration of a trust.

(b) The court has concurrent jurisdiction with other courts of this State
of actions and proceedings involving a trust, including:

(1) Proceedings to determine the existence or nonexistence of trusts

created other than by will;
(2) Actions by or against creditors or debtors of trusts; and
(3) Other actions and proceedings involving trustees and third parties.

§ -204 Venue. (a) Except as otherwise provided in subsection (b),

venue for a judicial proceeding involving a trust is in the judicial circuit of this
State in which the trust’s principal place of administration is or will be located
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and, if the trust is created by will and the estate is not yet closed, in the judicial
circuit in which the decedent’s estate is being administered.
(b) If a trust has no trustee, venue for a judicial proceeding for the ap-
pointment of a trustee is in:
(1) A judicial circuit of this State in which a beneficiary resides;
(2) A judicial circuit in which any trust property is located;
(3) If the trust is created by will, the judicial circuit in which the dece-
dent’s estate was or is being administered; or
(4) The judicial circuit where the nominated trustee resides or has its
principal place of business.

PART III. REPRESENTATION

§ -301 Representation; basic effect. (a) Notice to a person who may
represent and bind another person under this part has the same effect as if notice
were given directly to the other person.

(b) The consent of a person who may represent and bind another per-
son under this part is binding on the person represented unless the person rep-
resented objects to the representation before the consent would otherwise have
become effective.

(¢) Except as otherwise provided in sections -411 and -602, a
person who under this part may represent a settlor who lacks capacity may re-
ceive notice and give a binding consent on the settlor’s behalf.

(d) A settlor shall not represent and bind a beneficiary under this part
with respect to the termination or modification of a trust under section ~ -411(a).

§ -302 Representation by holder of power of appointment. To the
extent there is no material conflict of interest between the holder of a power of
appointment and the persons represented with respect to the particular ques-
tion or dispute, the holder may represent and bind persons whose interests, as
permissible appointees, takers in default, or otherwise, are subject to the power.

§ -303 Representation by fiduciaries and parents. To the extent there
is no conflict of interest between the representative and the person represented or
among those being represented with respect to a particular question or dispute:

(1) A conservator may represent and bind the estate that the conserva-

tor controls;

(2) A guardian may represent and bind the ward if a conservator of the

ward’s estate has not been appointed;

(3) Anagent having authority to act with respect to the particular ques-

tion or dispute may represent and bind the principal,;

(4) A trustee may represent and bind the beneficiaries of the trust;

(5) A personal representative of a decedent’s estate may represent and

bind persons interested in the estate;

(6) A parent may represent and bind the parent’s minor or unborn child

if a conservator or guardian for the child has not been appointed.

The parent entitled to represent and bind the child is determined in

the following order of priority:

(A) The parent who is a lineal descendant of a settlor;

(B) The parent who is a beneficiary of the trust that is the subject
of the representation;

(C) The parent with legal custody of the child; and

(D) If one parent cannot be determined pursuant to the preceding
criteria and if a disagreement arises between the parties seek-
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ing to represent the same child, a guardian ad litem shall be
appointed to represent the minor child; and

(7) A qualified beneficiary may represent and bind any beneficiary who

may succeed to the qualified beneficiary’s interest under the terms

of the trust or pursuant to the exercise of a power of appointment.

§ -304 Representation by person having substantially identical interest.
Unless otherwise represented, a minor, incapacitated, or unborn individual, or a
person whose identity or location is unknown and not reasonably ascertainable,
may be represented by and bound by another having a substantially identical
interest with respect to the particular question or dispute, but only to the extent
that there is no material conflict of interest between the representative and the
person represented.

§ -305 Appointment of guardian ad litem. (a) If the court deter-
mines that an interest is not represented under this part, or that the otherwise
available representation might be inadequate, the court may appoint a guardian
ad litem to receive notice, give consent, and otherwise represent, bind, and act on
behalf of a minor, incapacitated, or unborn individual, or a person whose iden-
tity or location is unknown. A guardian ad litem may be appointed to represent
several persons or interests.

(b) A guardian ad litem may act on behalf of the individual represented
with respect to any matter arising under this chapter, regardless of whether a
judicial proceeding concerning the trust is pending.

(¢) Inmaking decisions, a guardian ad litem may consider general ben-
efits accruing to the living members of the individual’s family.

PART IV. CREATION, VALIDITY, MODIFICATION, AND
TERMINATION OF TRUST

-401 Methods of creating trust. A trust may be created by:

(1) Transfer of property to another person as trustee during the set-
tlor’s lifetime or by will or other disposition taking effect upon the
settlor’s death;

(2) Declaration by the owner of property that the owner holds identifi-
able property as trustee;

(3) Exercise of a power of appointment in favor of a trustee; or

(4) A court pursuant to its statutory or equitable powers.

-402 Requirements for creation. (a) A trust is created only if:
(1) The settlor has capacity to create a trust;
(2) The settlor indicates an intention to create the trust;
(3) The trust has a definite beneficiary or is:
(A) A charitable trust;
(B) A trustforthecare of an animal, as provided insection ~ -408;
or
(C) A trust for a noncharitable purpose, as provided in sec-
tion -409; and
(4) The trustee has duties to perform.
b) A beneficiary is definite if the beneficiary can be ascertained now or
in the future, subject to any applicable rule against perpetuities.
(c) A power in a trustee, or in another person under the terms of the
trust, to select a beneficiary from an indefinite class is valid. If the power is not
exercised within a reasonable time, the power fails and the property subject to
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the power passes to the persons who would have taken the property had the
power not been conferred.
(d) Notwithstanding subsection (a)(1), a trust created by an agent un-
der power of attorney is valid if:
(1) The trust is created by an agent of the settlor under a power of at-
torney that specifically authorizes the creation of a trust; and
(2) The settlor had capacity to create a trust when the power of attor-
ney was executed.

-403 Trusts created in other jurisdictions. A trust not created by
will is validly created if its creation complies with the law of the jurisdiction in
which the trust instrument was executed, or the law of the jurisdiction in which,
at the time of creation:

(1) The settlor was domiciled, had a place of abode, or was a national;

(2) A trustee was domiciled or had a place of business; or

(3) Any trust property was located.

Unless otherwise provided in the trust instrument, this section shall also
apply to trust amendments.

§ -404 Trust purposes. A trust may be created only to the extent
its purposes are lawful, not contrary to public policy, and possible to achieve.
A trust and its terms shall be for the benefit of its beneficiaries, subject to the
provisions of the trust.

§ -405 Charitable purposes; enforcement. (a) A charitable trust may
be created for the relief of poverty, the advancement of education or religion, the
promotion of health, governmental or municipal purposes, or other purposes
the achievement of which is beneficial to the community.

(b) If the terms of a charitable trust do not indicate or otherwise pro-
vide for selection of a particular charitable purpose or beneficiary, the trustee
or other person authorized by the terms of the trust or, if none, the court may
select one or more charitable purposes or beneficiaries. The selection shall be
consistent with the settlor’s intention to the extent it can be ascertained.

(¢) The settlor of a charitable trust, the trustee, a designated benefi-
ciary, if any, or the attorney general may maintain a proceeding to enforce the
trust.

§ -406 Creation of trust induced by fraud, duress, or undue influence.
A trust is void to the extent its creation was induced by fraud, duress, or undue
influence.

§ -407 Evidence of oral trust. (a) Except as required by law other
than this chapter, a trust need not be evidenced by a trust instrument, but the
creation of an oral trust and its terms, including any amendments thereto, may
be established only by clear and convincing evidence.

(b) Except as required by law other than this chapter, a trust need not
be evidenced by a trust instrument, but the establishment of a missing trust and
its terms may be established by clear and convincing evidence. In the absence of
clear and convincing evidence to establish the existence or terms and provisions
of a missing trust, the existence of or the terms and provisions of a missing trust
may be established by court order; provided that, in the circumstances and upon
appropriate notice, it would be fair and equitable to do so. This section does not
preclude a court from ordering relief otherwise allowed by law.
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-408 Trust for care of animal. (a) A trust for the care of one or

more designated domestic or pet animals shall be valid. The trust terminates
when no living animal is covered by the trust. A governing instrument shall be
liberally construed to bring the transfer within this section, to presume against
the precatory or honorary nature of its disposition, and to carry out the general
intent of the transferor. Extrinsic evidence shall be admissible in determining the
transferor’s intent.

(b) A trust for the care of one or more designated domestic or pet ani-
mals shall be subject to the following provisions:

(D

2

©)

(4)

)

(6)

(7

§

Except as expressly provided otherwise in the instrument creating
the trust, and notwithstanding section -816, no portion of the
principal or income of the trust may be converted to the use of the
trustee or to a use contrary to the trust’s purposes or for the benefit
of a covered animal;

Upon termination, the trustee shall transfer the unexpended trust

property in the following order:

(A) Asdirected in the trust instrument;

(B) If there is no direction in the trust instrument and if the trust
was created in a non-residuary clause in the transferor’s will,
then under the residuary clause in the transferor’s will; and

(C) If no taker is produced by the application of subparagraph (A)
or (B), then to the transferor’s heirs, determined according to
section 560:2-711;

A trust authorized by this section may be enforced by a person ap-
pointed in the terms of the trust or, if no person is so appointed, by
a person appointed by the court. A person having an interest in the
welfare of the animal may request the court to appoint a person to
enforce the trust or to remove a person appointed;
Except as ordered by the court or required by the trust instrument,
no filing, report, registration, periodic accounting, separate mainte-
nance of funds, appointment, or fee shall be required by reason of
the existence of the fiduciary relationship of the trustee;
The court may reduce the amount of the property transferred if it
determines that the amount substantially exceeds the amount re-
quired for the intended use and the court finds that there will be
no substantial adverse impact in the care, maintenance, health, or
appearance of the designated domestic or pet animal; provided that
the amount of the reduction, if any, shall pass as unexpended trust
property under paragraph (2);
If a trustee is not designated or no designated trustee is willing and
able to serve, the court shall name a trustee. The court may order the
transfer of the property to another trustee if the transfer is neces-
sary to ensure that the intended use is carried out and if a successor
is not designated in the trust instrument or if no designated succes-
sor trustee agrees to serve and is able to serve. The court may also
make other orders and determinations as are advisable to carry out
the intent of the transferor and the purpose of this section; and

The trust is exempt from the operation of chapter 525, the Uniform

Statutory Rule Against Perpetuities.

-409 Noncharitable trust without ascertainable beneficiary. Ex-

cept as otherwise provided in section ~ -408 or by other law, the following rules

apply:
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(1) A trust may be created for a noncharitable purpose without a defi-
nite or definitely ascertainable beneficiary or for a noncharitable but
otherwise valid purpose to be selected by the trustee;

(2) A trust authorized by this section may be enforced by a person ap-
pointed in the terms of the trust or, if no person is so appointed, by
a person appointed by the court; and

(3) Property of a trust authorized by this section may be applied only
to its intended use, except to the extent the court determines that the
value of the trust property exceeds the amount required for the in-
tended use; provided that, except as otherwise provided in the terms
of the trust, property not required for the intended use shall be dis-
tributed to the settlor, if then living; otherwise pursuant to the terms
of the settlor’s will; or, if none, to the settlor’s successors in interest.

-410 Modification or termination of trust; proceedings for approval
or disapproval. (a) In addition to the methods of termination prescribed by
sections -411 through -414, a trust terminates to the extent the trust is
revoked or expires pursuant to its terms, no purpose of the trust remains to be
achieved, or the purposes of the trust have become unlawful, contrary to public
policy, or impossible to achieve.

(b) A proceeding to approve or disapprove a proposed modification
or termination under sections -411 through -416, or trust combination
or division under section -417, may be commenced by a trustee or benefi-
ciary, and a proceeding to approve or disapprove a proposed modification or
termination under section -411 may be commenced by the settlor. The set-
tlor of a charitable trust may maintain a proceeding to modify the trust under
section  -413.

§ -411 Modification or termination of noncharitable irrevocable trust
by consent. (a) A noncharitable irrevocable trust may be modified or termi-
nated upon consent of the settlor and all beneficiaries, even if the modification
or termination is inconsistent with a material purpose of the trust. A settlor’s
power to consent to a trust’s modification or termination may be exercised by:

(1) An agent under a power of attorney only to the extent expressly

authorized by the power of attorney or the terms of the trust;

(2) The settlor’s conservator with the approval of the court supervising

the conservatorship if an agent is not so authorized; or

(3) The settlor’s guardian with the approval of the court supervising the

guardianship if an agent is not so authorized and a conservator has
not been appointed.
This subsection does not apply to irrevocable trusts created before or to revo-
cable trusts that become irrevocable before the effective date of this chapter.

(b) A noncharitable irrevocable trust may be terminated upon consent
of all of the beneficiaries if the court concludes that continuance of the trust is
not necessary to achieve any material purpose of the trust. A noncharitable ir-
revocable trust may be modified upon consent of all of the beneficiaries if the
court concludes that modification is not inconsistent with a material purpose of
the trust.

(¢c) Itisa question of fact whether a spendthrift provision constitutes a
material purpose of the trust.

(d) Upon termination of a trust under subsection (a) or (b), the trustee
shall distribute the trust property as agreed to by the beneficiaries.
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(e) If not all of the beneficiaries consent to a proposed modification or
termination of the trust under subsection (a) or (b), the modification or termina-
tion may be approved by the court if the court is satisfied that:

(1) If all of the beneficiaries had consented, the trust could have been

modified or terminated under this section; and

(2) The interests of a beneficiary who does not consent will be ade-

quately protected.

§ -412 Modification or termination because of unanticipated circum-
stances or inability to administer trust effectively. (a) The court may modify the
administrative or dispositive terms of a trust or terminate the trust if, because
of circumstances not anticipated by the settlor, modification or termination will
further the purposes of the trust. To the extent practicable, the modification shall
be made in accordance with the settlor’s probable intention.

(b) The court may modify the administrative terms of a trust if con-
tinuation of the trust on its existing terms would be impracticable or wasteful or
impair the trust’s administration.

(¢) Upon termination of a trust under this section, the trustee shall dis-
tribute the trust property in a manner consistent with the purposes of the trust.

§ -413 Cypres. (a) Except as otherwise provided in subsection (b),
if a particular charitable purpose becomes unlawful, impracticable, impossible
to achieve, or wasteful:

(1) The trust does not fail, in whole or in part;

(2) The trust property does not revert to the settlor or the settlor’s suc-

cessors in interest; and

(3) The court may apply cy pres to modify or terminate the trust by di-

recting that the trust property be applied or distributed, in whole or
in part, in a manner consistent with the settlor’s charitable purposes.

(b) Subsection (a) shall not apply if the document creating the chari-
table interest expressly provides for an alternate disposition of the charitable
interest if the charitable purpose becomes unlawful, impracticable, impossible
to achieve, or wasteful. A general residuary disposition by trust shall not be
considered an express provision for an alternate disposition. In addition, if the
alternative plan is also a charitable trust and that trust fails, the intention shown
in the original plan shall prevail in the application of this section.

(¢) In every cy pres proceeding, the attorney general shall be notified
and given an opportunity to be heard.

§ -414 Modification or termination of uneconomic trust. (a) After
notice to the qualified beneficiaries, the trustee of a trust consisting of trust
property having a total value of less than $100,000 may terminate the trust if the
trustee concludes that the value of the trust property is insufficient to justify the
cost of administration.

(b) The court may modify or terminate a trust or remove the trustee
and appoint a different trustee if it determines that the value of the trust prop-
erty is insufficient to justify the cost of administration.

(¢) Upon termination of a trust under this section, the trustee shall dis-
tribute the trust property in a manner consistent with the purposes of the trust.

(d) This section shall not apply to an easement for conservation or
preservation.

§ -415 Reformation to correct mistakes. The court may reform the
terms of a trust, even if unambiguous, to conform the terms to the settlor’s
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intention if it is proved by clear and convincing evidence what the settlor’s inten-
tion was and that the terms of the trust were affected by a mistake of fact or law,
whether in expression or inducement.

§ -416 Modification to achieve settlor’s tax objectives. To achieve
the settlor’s tax objectives, the court may modify the terms of a trust in a man-
ner that is not contrary to the settlor’s probable intention. The court may provide
that the modification has retroactive effect.

§ -417 Combination and division of trusts. After notice to the quali-
fied beneficiaries, a trustee may combine two or more trusts into a single trust
or divide a trust into two or more separate trusts, if the result does not impair
rights of any beneficiary or adversely affect achievement of the purposes of the
trust. Two or more trusts may be combined into a single trust if the interests of
each beneficiary in the trust resulting from the combination are substantially the
same as the combined interests of the beneficiary in the trusts before the combi-
nation. The terms of each new trust created by a division under this section shall
provide, in the aggregate, for the same succession of interests and beneficiaries as
are provided in the original trust.

PART V. CREDITOR’S CLAIMS; SPENDTHRIFT AND
DISCRETIONARY TRUSTS

§ -501 Rights of beneficiary’s creditor or assignee. To the extent a
beneficiary’s interest is not subject to a spendthrift provision, the court may au-
thorize a creditor or assignee of the beneficiary to reach the beneficiary’s interest
by attachment of present or future distributions to or for the benefit of the ben-
eficiary or other means. The court may limit the award to relief as is appropriate
under the circumstances.

§ -502 Spendthrift provision. (a) A spendthrift provision is valid
only if it restrains both voluntary and involuntary transfer of a beneficiary’s
interest.

(b) A term of a trust providing that the interest of a beneficiary is held
subject to a “spendthrift trust”, or words of similar import, is sufficient to re-
strain both voluntary and involuntary transfer of the beneficiary’s interest.

(c) A beneficiary shall not transfer an interest in a trust in violation of
a valid spendthrift provision and, except as otherwise provided in this part, a
creditor or assignee of the beneficiary shall not reach the interest or a distribu-
tion by the trustee before its receipt by the beneficiary.

§ -503 Exceptions to spendthrift provision. (a) A spendthrift provi-
sion is unenforceable against:

(1) A beneficiary’s child who has a judgment or court order against the

beneficiary for support or maintenance; and

(2) A claim of this State or the United States to the extent a law of this

State or federal law so provides.

(b) A claimant against which a spendthrift provision cannot be enforced
may obtain from a court an order attaching present or future distributions to or
for the benefit of the beneficiary. The court may limit the award to relief as is
appropriate under the circumstances.

§ -504 Discretionary trusts; effect of standard. (a) Except as other-
wise provided in subsection (b), regardless of whether a trust contains a spend-
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thrift provision, a creditor of a beneficiary shall not compel a distribution that is
subject to the trustee’s discretion, even if:

(1) The discretion is expressed in the form of a standard of distribu-
tion; or

(2) The trustee has abused the discretion.

(b) To the extent a trustee has not complied with a standard of distribu-
tion or has abused a discretion:

(1) A distribution may be ordered by the court to satisfy a judgment or
court order against the beneficiary for support or maintenance of
the beneficiary’s child; and

(2) The court shall direct the trustee to pay to or for the benefit of the
beneficiary’s child, an amount as is equitable under the circum-
stances but no more than the amount the trustee would have been
required to distribute to or for the benefit of the beneficiary had the
trustee complied with the standard or not abused the discretion.

(c) This section shall not limit the right of a beneficiary to maintain a
judicial proceeding against a trustee for an abuse of discretion or failure to com-
ply with a standard for distribution.

(d) If the trustee’s or cotrustee’s discretion to make distributions for
the trustee’s or cotrustee’s own benefit is limited by an ascertainable standard, a
creditor shall not reach or compel distribution of the beneficial interest except
to the extent the interest would be subject to the creditor’s claim were the benefi-
clary not acting as trustee or cotrustee.

§ -505 Creditor’s claim against settlor. (a) Regardless of whether
the terms of a trust contain a spendthrift provision, the following rules shall
apply:

(1) During the lifetime of the settlor, the property of a revocable trust is

subject to claims of the settlor’s creditors;

(2) Except as provided in chapter 554G, with respect to an irrevocable
trust, a creditor or assignee of the settlor may reach the maximum
amount that can be distributed to or for the settlor’s benefit. If a
trust has more than one settlor, the amount the creditor or assignee
of a particular settlor may reach shall not exceed the settlor’s inter-
est in the portion of the trust attributable to that settlor’s contribu-
tion; and

(3) After the death of a settlor, and subject to the settlor’s right to direct
the source from which liabilities will be paid, the property of a trust
that was revocable at the settlor’s death is subject to claims of the
settlor’s creditors, costs of administration of the settlor’s estate, the
expenses of the settlor’s funeral and disposal of remains, and statu-
tory allowances to a surviving spouse or reciprocal beneficiary and
children to the extent the settlor’s probate estate is inadequate to
satisfy those claims, costs, expenses, and allowances.

(b) For purposes of this section:

(1) During the period the power may be exercised, the holder of a pow-
er of withdrawal is treated in the same manner as the settlor of a
revocable trust to the extent of the property subject to the power;
and

(2) Upon the lapse, release, or waiver of the power, the holder is treated
as the settlor of the trust only to the extent the value of the property
affected by the lapse, release, or waiver exceeds the greater of the
amount specified in section 2041(b)(2) or 2514(e) of the Internal
Revenue Code of 1986, as amended, or section 2503(b) of the Inter-
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nal Revenue Code of 1986, as amended, in each case as in effect on
the effective date of this chapter.
(c) This section shall not apply to trusts created under chapter 554G.

§ -506 Overdue distribution. (a) Regardless of whether a trust con-
tains a spendthrift provision, a creditor or assignee of a beneficiary may reach
a mandatory distribution of income or principal, including a distribution upon
termination of the trust, if the trustee has not made the distribution to the ben-
eficiary within a reasonable time after the designated distribution date.

(b) As used in this section, “mandatory distribution” means a distribu-
tion of income or principal that the trustee is required to make to a beneficiary
under the terms of the trust, including a distribution upon termination of the
trust. “Mandatory distribution” does not include a distribution subject to the
exercise of the trustee’s discretion even if:

(1) The discretion is expressed in the form of a standard of distribu-

tion; or

(2) The terms of the trust authorizing a distribution couple language of

discretion with language of direction.

§ -507 Personal obligations of trustee. Trust property is not subject
to personal obligations of the trustee, even if the trustee becomes insolvent or
bankrupt.

PART VI. REVOCABLE TRUSTS

§ -601 Capacity of settlor of revocable trust. The capacity required
to create or add property to a revocable trust is the same as that required to
make a will. Unless otherwise altered by the terms of the trust pursuant to sec-
tion  -602(c), the capacity required to amend, revoke, or direct the actions of
the trustee of a revocable trust is also the same as that required to make a will.

§ -602 Revocation or amendment of revocable trust. (a) Unless the
terms of a trust expressly provide that the trust is irrevocable, the settlor may re-
voke or amend the trust. This subsection shall not apply to a trust created under
an instrument executed before the effective date of this chapter.

(b) Unless the terms of a trust expressly provide otherwise, if a revo-
cable trust is created or funded by more than one settlor:

(1) To the extent the trust consists of community property, the trust
may be revoked by either spouse acting alone, but may be amended
only by joint action of both spouses;

(2) To the extent the trust consists of property other than community
property, each settlor may revoke or amend the trust with regard to
the portion of the trust property attributable to that settlor’s contri-
bution; and

(3) Upon the revocation or amendment of the trust by fewer than all
of the settlors, the trustee shall promptly notify the other settlors of
the revocation or amendment.

(c) The settlor may revoke or amend a revocable trust by substantial
compliance with a method provided in the terms of the trust, including requir-
ing a higher level of capacity to amend or revoke, or, if the terms of the trust do
not provide a method of amendment or revocation, by any written and signed
method manifesting clear and convincing evidence of the settlor’s intent.

(d) Upon revocation of a revocable trust, the trustee shall deliver the
trust property as the settlor directs.
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(e) A settlor’s powers with respect to revocation, amendment, or distri-
bution of trust property may be exercised by an agent under a power of attorney
only to the extent expressly authorized by the terms of the trust and the power.

(f) A conservator of the settlor may exercise a settlor’s powers with re-
spect to revocation, amendment, or distribution of trust property only with the
approval of the court supervising the conservatorship.

(g) A trustee who does not have actual knowledge that a trust has been
revoked or amended is not liable to the settlor or settlor’s successors in interest
for distributions made and other actions taken on the assumption that the trust
had not been amended or revoked.

§ -603 Settlor’s powers; powers of withdrawal. (a) While the settlor
of a revocable trust is alive, rights of the beneficiaries are subject to the control
of the settlor, the duties of the trustee are owed exclusively to the settlor, and
beneficiaries other than the settlor have no right to receive notice, information,
or reports under section  -813.

(b) The rights of the beneficiaries with respect to property that is sub-
ject to a power of withdrawal are subject to the control of the holder of the
power during the period that the power may be exercised, and the duties of the
trustee are owed exclusively to the holder of a power of withdrawal with respect
to the property that is subject to the power.

§ -604 Limitation on action contesting validity of revocable trust; dis-
tribution of trust property. (a) A person may commence a judicial proceeding
after the settlor’s death to contest the validity of a trust that was revocable at the
settlor’s death within the earlier of:

(1) Five years after the settlor’s death; or

(2) Ninety days after the trustee sent the person a copy of the trust in-

strument and a notice informing the person of the trust’s existence,
of the trustee’s name and address, and of the time allowed for com-
mencing a proceeding.

(b) Upon the death of the settlor of a trust that was revocable at the
settlor’s death, the trustee may proceed to distribute the trust property in accor-
dance with the terms of the trust. The trustee shall not be subject to liability for
doing so unless:

(1) The trustee has actual knowledge of a pending judicial proceeding

contesting the validity of the trust; or

(2) A potential contestant has notified the trustee of a possible judicial

proceeding to contest the trust and a judicial proceeding is com-
menced within sixty days after the contestant sent the notification.

(¢) A beneficiary of a trust that is determined to have been invalid is
liable to return any distribution received.

PART VII. OFFICE OF TRUSTEE

§ -701 Accepting or declining trusteeship. (a) Except as otherwise
provided in subsection (¢), a person designated as trustee accepts the trusteeship:
(1) By substantially complying with a method of acceptance provided
in the terms of the trust; or
(2) If the terms of the trust do not provide a method of acceptance
or the method provided in the terms of the trust is not expressly
made exclusive, by knowingly accepting delivery of the trust prop-
erty, knowingly exercising powers or performing duties as trustee, or
otherwise indicating acceptance of the trusteeship.
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(b) A person designated as trustee who has not yet accepted the trust-
eeship may reject the trusteeship. A designated trustee who does not accept the
trusteeship within a reasonable time after knowing of the designation is deemed
to have rejected the trusteeship.

(c) A person designated as trustee, without accepting the trusteeship,
may:

(1) Act to preserve the trust property if, within a reasonable time after
acting, the person sends a rejection of the trusteeship to the settlor
or, if the settlor is dead or lacks capacity, to the designated cotrust-
ee, or, if none, to the successor trustee, or, if none or unknown, to a
qualified beneficiary; and

(2) Inspect or investigate trust property to determine potential liability
under environmental or other law or for any other purpose.

=702 Trustee’s bond. (a) A trustee shall give bond to secure per-
formance of the trustee’s duties only if the court finds that a bond is needed to
protect the interests of the beneficiaries or is required by the terms of the trust
and the court has not dispensed with the requirement.

(b) The court may specify the amount of a bond, its liabilities, and
whether sureties are necessary. The court may modify or terminate a bond at any
time.

(¢) A bank or trust company qualified under chapter 412 to do trust
business in this State need not give bond, even if required by the terms of the
trust.

§ -703 Cotrustees. (a) Cotrustees who are unable to reach a unani-
mous decision after consultation among all the cotrustees may act by majority
decision.

(b) If a vacancy occurs in a cotrusteeship, the remaining cotrustee or
cotrustees may act for the trust.

(c) Subject to the settlor’s powers to direct under section  -808, a co-
trustee shall participate in the performance of a trustee’s function unless the
cotrustee is unavailable to perform the function because of absence, illness, dis-
qualification under other law, or other temporary incapacity, or the cotrustee has
properly delegated the performance of the function to another trustee.

(d) If a cotrustee is unavailable to perform duties because of absence,
illness, disqualification under other law, or other temporary incapacity, and
prompt action is necessary to achieve the purposes of the trust or to avoid injury
to the trust property, the remaining cotrustee or a majority of the remaining
cotrustees may act for the trust.

(e) A cotrustee who has a conflict of interest in performing any duty
shall notify the other cotrustee or cotrustees of the conflict and may recuse itself
from the transaction and the remaining cotrustee or a majority of the remaining
cotrustees may act for the trust.

(f) A trustee shall not delegate to a cotrustee the performance of a
function the settlor intended the trustees to perform jointly. A trustee may re-
voke a delegation previously made.

(g) Except as otherwise provided in subsection (h), a trustee who does
not join in an action of another trustee is not liable for the action.

(h) Subject to the settlor’s powers to direct under section  -808, each
trustee shall exercise reasonable care to:

(1) Prevent a cotrustee from committing a serious breach of trust; and

(2) Compel a cotrustee to redress a serious breach of trust.
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(1) A dissenting trustee who joins in an action at the direction of the
majority of the trustees and who notified the cotrustee or cotrustees in writing
of the dissent at or before the time of the action shall not be liable for the action
unless the action is a serious breach of trust.

§ -704 Vacancy in trusteeship; appointment of successor. (a) A va-
cancy in a trusteeship occurs if:

(1) A person designated as trustee rejects the trusteeship;

(2) A person designated as trustee cannot be identified, cannot be lo-

cated, or does not exist;

(3) A trustee resigns;

(4) A trustee is disqualified, incapacitated, or removed;

(5) A trustee dies; or

(6) A guardian or conservator is appointed for an individual serving as
trustee.

(b) If one or more cotrustees remain in office, a vacancy in a trusteeship
need not be filled. A vacancy in a trusteeship shall be filled if the trust has no
remaining trustee.

(¢) A vacancy in a trusteeship of a noncharitable trust that is required
to be filled shall be filled in the following order of priority:

(1) By a person designated in the terms of the trust to act as successor

trustee or a person named in the trust who has authority to appoint
a successor trustee;

(2) By a person selected by unanimous agreement of the qualified ben-
eficiaries; or

(3) By a person appointed by the court.

(d) A vacancy in a trusteeship of a charitable trust that is required to be
filled shall be filled in the following order of priority:

(1) By a person designated in the terms of the trust to act as successor

trustee or a person named in the trust who has authority to appoint
a successor trustee;

(2) By a person selected by the charitable organizations expressly des-
ignated to receive distributions under the terms of the trust if the
attorney general concurs in the selection; or

(3) By a person appointed by the court.

(e) Regardless of whether a vacancy in a trusteeship exists or is required
to be filled, the court may appoint an additional trustee or special fiduciary
whenever the court considers the appointment necessary for the administration
of the trust.

-705 Resignation of trustee. (a) A trustee may resign:

(1) For a revocable trust, upon at least thirty days’ notice to the settlor,
if living, or if incapacitated, to the settlor’s duly appointed agent or
conservator, if any, and all cotrustees or, if none, to the designated
successor trustee or trustees;

(2) For an irrevocable trust, upon at least thirty days’ notice to the qual-
ified beneficiaries, the settlor, if living, and all cotrustees or, if none,
to the designated successor trustee or trustees; or

(3) With the approval of the court.

(b) In approving a resignation, the court may issue orders and impose

conditions reasonably necessary for the protection of the trust property.

(c) Any liability of a resigning trustee or of any sureties on the trustee’s

bond for acts or omissions of the trustee is not discharged or affected by the
trustee’s resignation.
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(d) A trustee may seek release and discharge directly from the beneficia-
ries or the court.

§ -706 Removal of trustee. (a) For an irrevocable trust, a cotrustee
or a qualified beneficiary, or in the case of a charitable trust, the attorney gen-
eral, may request the court to remove a trustee, or a trustee may be removed by
the court on its own initiative. In the case of an irrevocable trust in which the
settlor has a retained interest, the settlor, the settlor’s conservator or guardian, or
the settlor’s duly authorized agent under a durable power of attorney may also
request the court to remove a trustee.

(b) For a revocable trust, the settlor, the settlor’s conservator or guard-
ian, the settlor’s duly authorized agent under a durable power of attorney, or a
cotrustee may request the court to remove a trustee, or a trustee may be removed
by the court on its own initiative.

(¢) The court may remove a trustee if:

(1) The trustee has committed a serious breach of trust;

(2) Lack of cooperation among cotrustees substantially impairs the ad-

ministration of the trust;

(3) Because of unfitness, unwillingness, persistent failure of the trustee
to administer the trust effectively, or any other reason, the court
determines removal of the trustee best serves the interests of the
beneficiaries; or

(4) Removal of the trustee best serves the interests of all beneficiaries
and:

(A) There has been a substantial change of circumstances or re-
moval is requested by all of the qualified beneficiaries;

(B) Removal is not inconsistent with a material purpose of the
trust; and

(C) A suitable cotrustee or successor trustee is available.

(d) Pending a final decision on a request to remove a trustee, or in lieu
of or in addition to removing a trustee, the court may order appropriate relief
under section  -1001(b) as may be necessary to protect the trust property or
the interests of the beneficiaries.

§ -707 Delivery of property by former trustee. (a) Unless a cotrustee
remains in office or the court otherwise orders, and until the trust property is
delivered to a successor trustee, or other person entitled to it, a trustee who has
resigned or been removed has the duties of a trustee and the powers necessary to
protect the trust property.

(b) A trustee who has resigned or been removed shall, within a rea-
sonable time, deliver the trust property within the trustee’s possession to the
cotrustee, successor trustee, or other person entitled to it.

§ -708 Compensation of trustee. (a) A trustee’s compensation shall
be as set forth in sections 607-18 and 607-20, as appropriate.

(b) On petition of an interested person, after notice to all interested
persons, the court may review the propriety of employment of any person by
a trustee, including any attorney, auditor, investment advisor, or other special-
ized agent or assistant; the reasonableness of the compensation of any person
so employed; the reasonableness of the determination of trust estate value or
income made by the trustee for the purpose of computing the fee allowed by
sections 607-18 and 607-20; and the reasonableness of any additional compensa-
tion for special services under sections 607-18 and 607-20. Any person who has
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received excessive compensation from a trust may be ordered to make appropri-
ate refunds.

§ -709 Reimbursement of expenses. (a) A trustee or designated
trustee who acts in good faith is entitled to reimbursement out of the trust prop-
erty, with interest as appropriate, for:

(1) Expenses that were properly incurred in the administration of the
trust, including the defense or prosecution of any action, whether
successful or not, unless the trustee is determined to have wilfully or
wantonly committed a material breach of trust; or

(2) To the extent necessary to prevent unjust enrichment of the trust,
expenses that were not properly incurred in the administration of
the trust.

(b) An advance by the trustee or designated trustee of money for the

protection of the trust gives rise to a lien against trust property to secure reim-
bursement with reasonable interest.

PART VIII. DUTIES AND POWERS OF TRUSTEE

§ -801 Duty to administer trust. Upon acceptance of a trusteeship,
the trustee shall administer the trust in good faith, in accordance with its terms
and purposes and the interests of the beneficiaries, and in accordance with this
chapter.

§ -802 Duty of loyalty. (a) A trustee shall administer the trust sole-
ly in the interests of the beneficiaries.

(b) Subject to the rights of persons dealing with or assisting the trustee
as provided in section -1012, a sale, encumbrance, or other transaction in-
volving the investment or management of trust property entered into by the
trustee for the trustee’s own personal account or that is otherwise affected by
a conflict between the trustee’s fiduciary and personal interests is voidable by a
beneficiary affected by the transaction unless:

(1) The transaction was authorized by the terms of the trust;

(2) The transaction was approved by the court;

(3) The beneficiary did not commence a judicial proceeding within the

time allowed by section ~ -1005;

(4) The beneficiary consented to the trustee’s conduct, ratified the trans-
action, or released the trustee in compliance with section -1009;
or

(5) The transaction involves a contract entered into or claim acquired
by the trustee before the person became or contemplated becoming
a trustee.

(c) A sale, encumbrance, or other transaction involving the investment
or management of trust property is presumed to be affected by a conflict be-
tween personal and fiduciary interests if it is entered into by the trustee with:

(1) The trustee’s spouse, or the spouse’s descendants, siblings, or ances-
tors, and their spouses;

(2) The trustee’s descendants, siblings, ancestors, or their spouses;

(3) An agent or attorney of the trustee;

(4) A corporation or other person or enterprise in which the trustee has
such a substantial interest that it might affect the trustee’s best judg-
ment; or
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(5) A corporation or other person or enterprise that has such a sub-
stantial interest in the trustee that it might affect the trustee’s best
judgment.

(d) A transaction not concerning trust property in which the trustee en-
gages in the trustee’s individual capacity involves a conflict between personal and
fiduciary interests if the transaction concerns an opportunity properly belonging
to the trust.

(e) An investment by a trustee in securities of an investment company
or investment trust to which the trustee or its affiliate provides services in a ca-
pacity other than as trustee is not presumed to be affected by a conflict between
personal and fiduciary interests if the investment otherwise complies with the
prudent investor rule of part IX. In addition to its compensation for acting as
trustee, the trustee or its affiliate may be compensated by the investment com-
pany or investment trust for providing those services out of fees charged to the
trust. If the trustee or its affiliate receives compensation from the investment
company or investment trust for providing investment advisory or investment
management services, the trustee shall at least annually notify the persons en-
titled under section -813 to receive a copy of the trustee’s annual report of
the rate and method by which that compensation was determined.

(f) In voting shares of stock or in exercising powers of control over
similar interests in other forms of business entities, the trustee shall act in the
best interests of the beneficiaries. If the trust is the sole owner of a corporation
or another form of a business entity, the trustee shall elect or appoint directors
or other managers who will manage the corporation or business entity in the best
interests of the beneficiaries.

(g) This section does not preclude the following transactions, if fair to
the beneficiaries:

(1) An agreement between a trustee and a beneficiary relating to the

appointment or compensation of the trustee;

(2) Payment of reasonable compensation to the trustee;

(3) A transaction between a trust and another trust, decedent’s estate,
or conservatorship of which the trustee is a fiduciary or in which a
beneficiary has an interest;

(4) A deposit of trust money in a regulated financial-service institution
operated by the trustee; or

(5) An advance by the trustee of money for the protection of the trust.

(h) The court may appoint a special fiduciary to make a decision with
respect to any proposed transaction that might violate this section if entered into
by the trustee.

§ -803 Impartiality. If a trust has two or more beneficiaries, the
trustee shall act impartially in investing, managing, and distributing the trust
property, giving due regard to the beneficiaries’ respective interests.

§ -804 Prudent administration. A trustee shall administer the trust
as a prudent person would, by considering the purposes, terms, distributional
requirements, and other circumstances of the trust. In satisfying this standard,
the trustee shall exercise reasonable care, skill, and caution.

§ -805 Costs of administration. In administering a trust, the trustee

may incur only costs that are reasonable in relation to the trust property, the
purposes of the trust, and the skills of the trustee.
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§ -806 Trustee’s skills. A trustee who has special skills or expertise
or is named trustee in reliance upon the trustee’s representation that the trustee
has special skills or expertise shall use those special skills or expertise.

§ -807 Delegation by trustee. (a) A trustee may delegate duties and
powers that a prudent trustee of comparable skills could properly delegate under
the circumstances. The trustee shall exercise reasonable care, skill, and caution
in:

(1) Selecting an agent;

(2) Establishing the scope and terms of the delegation, consistent with

the purposes and terms of the trust; and

(3) Periodically reviewing the agent’s actions to monitor the agent’s per-

formance and compliance with the terms of the delegation.

(b) In performing a delegated function, an agent owes a duty to the
trust to exercise reasonable care to comply with the terms of the delegation.

(¢c) A trustee who complies with subsection (a) shall not be liable to the
beneficiaries or to the trust for an action of the agent to whom the function was
delegated.

(d) By accepting a delegation of powers or duties from the trustee of a
trust that is subject to the law of this State, an agent submits to the jurisdiction
of the courts of this State, even if the agency agreement provides otherwise, and
the agent may be made a party to any action or proceeding if the issues relate to
a decision, action, or inaction of the agent.

(e) Upon petition of a qualified beneficiary, after notice to all qualified
beneficiaries, the trustee, and the agent of the trustee, the court may review the
employment of any agent by the trustee and the reasonableness of the agent’s
compensation. Any agent who is found to have received excess compensation
from a trust may be ordered to make appropriate refunds.

§ -808 Powers to direct. (a) While a trust is revocable and the set-
tlor has capacity, the trustee may follow a written direction of the settlor that is
contrary to the terms of the trust.

(b) The terms of a trust may confer upon a trustee or other person a
power to direct the modification or termination of the trust.

(c) Whenever the terms of a trust direct that an advisor, rather than the
trustee, shall have authority for certain fiduciary actions, the standard of care
and performance for actions that are within the scope of the advisor’s authority
under the terms of a trust shall be as follows:

(1) Where one or more persons are given authority by the terms of a

trust and accept this authority to direct, consent to, or disapprove a
trustee’s actual or proposed investment decisions, distribution deci-
sions, or any other decision of the trustee, those persons shall be
considered to be advisors and shall have the duties and obligations
of fiduciaries when exercising the given authority, unless the trust
provides otherwise;

(2) If a trust provides that a trustee is to follow the direction of an advi-
sor and the trustee acts in accordance with the advisor’s direction,
then, except in cases of wilful misconduct or gross negligence on the
part of the trustee so directed, the trustee shall not be liable for any
loss resulting directly or indirectly from any such act;

(3) If a trust provides that a trustee is to make decisions with the con-
sent of an advisor, then, except in cases of wilful misconduct or
gross negligence on the part of the trustee, the trustee shall not be
liable for any loss resulting directly or indirectly from any act taken
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or omitted as a result of the advisor’s failure to provide consent
after having been requested to do so by the trustee; and

(4) Whenever a trust provides that a trustee is to follow the direction of

an advisor with respect to investment decisions, distribution deci-

sions, or any other decision of the trustee, then, except to the extent

that the terms of the trust provide otherwise, the trustee shall have

no duty to:

(A) Monitor the conduct of the advisor;

(B) Provide advice to the advisor or consult with the advisor; or

(C) Communicate with, warn, or apprise any beneficiary or third
party concerning instances in which the trustee would or might
have exercised the trustee’s own discretion in a manner differ-
ent from the manner directed by the advisor.

Absent clear and convincing evidence to the contrary, the actions of the
trustee pertaining to matters within the scope of the advisor’s authority, such as
confirming that the advisor’s directions have been carried out and recording and
reporting actions taken at the advisor’s direction, shall be presumed to be admin-
istrative actions taken by the trustee solely to allow the trustee to perform the du-
ties assigned to the trustee under the trust, and the administrative actions shall
not be deemed to constitute an undertaking by the trustee to monitor the advisor
or otherwise participate in actions within the scope of the advisor’s authority.

(d) A person, other than a beneficiary, who holds a power to direct is
presumptively a fiduciary who, as such, is required to act in good faith with re-
gard to the purposes of the trust and the interests of the beneficiaries. The holder
of a power to direct is liable for any loss that results from breach of a fiduciary
duty.

(e) For purposes of this section:

“Advisor” includes a protector that has been granted powers and author-
ity by the terms of a trust, including the power to:

(1) Remove and appoint trustees, advisors, trust committee members,

and other protectors;

(2) Modify or amend the trust to achieve a favorable tax status or to

facilitate the efficient administration of the trust; and

(3) Modify, expand, or restrict the terms of a power of appointment

granted to a beneficiary by the trust.

“Investment decision” means the retention, purchase, sale, exchange, ten-
der, or other transaction affecting the ownership of or rights in any investment,
or the valuation of nonpublicly traded investments.

§ -809 Control and protection of trust property. A trustee shall take
reasonable steps to take control of and protect the trust property.

-810 Recordkeeping and identification of trust property. (a) A
trustee shall keep adequate records of the administration of the trust.

(b) A trustee shall keep trust property separate from the trustee’s own
property.

(c) Except as otherwise provided in subsection (d), a trustee shall cause
the trust property to be designated so that the interest of the trust, to the ex-
tent feasible, appears in records maintained by a party other than a trustee or
beneficiary.

(d) If the trustee maintains records clearly indicating the respective in-
terests, a trustee may invest as a whole the property of two or more separate
trusts.

78



ACT 32

§ -811 Enforcement and defense of claims. (a) A trustee shall take
reasonable steps to enforce claims of the trust and to defend claims against the
trust.

(b) A trustee may abandon or assign to one or more of the beneficiaries
of the trust any claim that it believes is not prudent to enforce.

§ -812 Collecting trust property. (a) A trustee shall take reasonable
steps to compel a former trustee or other person to deliver trust property to
the trustee and to redress a breach of trust known to the trustee to have been
committed by a former trustee or other person, unless the beneficiaries consent
to, release, or ratify the actions of the former trustee or other person under
section  -1009.

(b) In addition to any other legal or equitable remedies, a person who
receives a distribution from a trust shall be liable to return the distribution to the
extent that the trustee or a court subsequently determines that the person was
not entitled to the distribution.

§ -813 Duty to inform and report. (a) During the lifetime of the set-
tlor of a revocable trust, regardless of whether the settlor has capacity to revoke
the trust, the trustee’s duties under this section are owed exclusively to the settlor.
If the settlor lacks capacity to revoke the trust, a trustee may satisfy the trustee’s
duties under this section by providing information and reports to any one or
more of the following in the order of preference listed:

(1) The person or persons designated by the settlor in the trust to re-

ceive information and reports on the settlor’s behalf;

(2) The settlor’s conservator;

(3) The settlor’s guardian;

(4) The settlor’s agent under durable power of attorney; or

(5) The settlor’s spouse; provided that the spouse is a beneficiary under
the trust.

If the settlor lacks capacity to revoke the trust and there are no persons
listed in this subsection to whom the trustee may provide information and re-
ports, the trustee shall satisfy its duties under this section by providing informa-
tion and reports to the qualified beneficiaries.

(b) After the settlor’s death, a trustee shall keep the qualified beneficia-
ries of the trust reasonably informed about the administration of the trust and
of the material facts necessary for them to protect their interests. Unless unrea-
sonable under the circumstances, a trustee shall promptly respond to a qualified
beneficiary’s request for information related to the administration of the trust.

(c) After the settlor’s death, a trustee:

(1) Upon request of a qualified beneficiary, shall promptly furnish to
the qualified beneficiary a copy of the trust instrument;

(2) Within sixty days after accepting a trusteeship, shall notify the qual-
ified beneficiaries of the acceptance and of the trustee’s name, ad-
dress, and telephone number;

(3) Within sixty days after the date the trustee acquires knowledge of
the creation of an irrevocable trust or the date the trustee acquires
knowledge that a formerly revocable trust has become irrevocable,
whether by the death of the settlor or otherwise, shall notify the
qualified beneficiaries of the trust’s existence, of the identity of the
settlor or settlors, of the right to request a copy of the trust instru-
ment, and of the right to a trustee’s report as provided in subsection
(d); and
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(4) Shall notify the qualified beneficiaries in advance of any change in

the method or rate of the trustee’s compensation.

(d) A trustee shall send to the distributees or permissible distributees
of trust income or principal and other qualified beneficiaries who request it, at
least annually and at the termination of the trust, a report of the trust property,
liabilities, receipts, and disbursements, including the source and amount of the
trustee’s compensation, and a listing of the trust assets and, if feasible, their
respective market values. Upon a vacancy in a trusteeship, unless a cotrustee re-
mains in office, a report shall be sent to the qualified beneficiaries by the former
trustee. A personal representative, conservator, or guardian may send the quali-
fied beneficiaries a report on behalf of a deceased or incapacitated trustee.

(e) A qualified beneficiary may waive the right to a trustee’s report or
other information otherwise required to be furnished under this section. A quali-
fied beneficiary, with respect to future reports and other information, may with-
draw a waiver previously given.

(f) A trustee may charge a reasonable fee to a qualified beneficiary for
providing information under this section.

(g) Every trustee acting under appointment of any court or under any
appointment requiring the approval of any court shall, except where the prior
trustee, if any, was not required by statute or the instrument creating the trust
or appointing the trustee to file an account, file annually with the court having
jurisdiction thereof an account showing in detail all receipts and disbursements,
together with a full and detailed inventory of all property in the trustee’s pos-
session or under the trustee’s control; provided that the court, when it deems it
advisable in the interests of the beneficiaries, may permit the accounts to be filed
biennially or triennially instead of annually or, if they are filed annually, may
permit them to accumulate to be passed upon biennially or triennially; provided
further that the court on its own examination or that of its clerk shall, without
reference to a master, pass upon the accounts when the annual income does not
exceed $1,000, except in the case of a final account when the court may refer the
same to a master, irrespective of the amount of the annual income, if for any
reason it is deemed proper or necessary. If any trustee fails to file an account as
required in this section, the clerk of the court in which the trustee is required to
file the account shall notify the trustee promptly of the failure, and if the trustee
fails to file the account within thirty days after the notification, the trustee shall
be cited to appear before the court and be required to show cause why the trustee
should not be punished for contempt of court as provided by section 710-1077,
and the trustee shall be subject to all of the penalties provided in that section.
The court may also, in its discretion, remove the trustee.

(h) Unless otherwise required by the instrument creating the trust, noth-
ing in this section shall be construed to require the filing of an annual account
either by a trustee or trustees appointed by the court as additional trustee or
trustees to serve with or in the place and stead of a trustee or trustees appointed
in the instrument creating a trust or by a trustee whose appointment is made in
accordance with or pursuant to the instrument creating the trust where the ap-
pointment has been confirmed by any court in proceedings brought to secure the
confirmation or approval thereof.

(1)  Subsection (c)(2) and (3) shall not apply to:

(1) A trustee who accepts a trusteeship before the effective date of this

chapter;

(2) Anirrevocable trust created before the effective date of this chapter;
or

(3) A revocable trust that becomes irrevocable before the effective date
of this chapter.
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-814 Discretionary powers; tax savings. (a) Notwithstanding the
breadth of discretion granted to a trustee in the terms of the trust, including the
use of terms such as “absolute”, “sole”, or “uncontrolled”, the trustee shall ex-
ercise a discretionary power in good faith and in accordance with the terms and
purposes of the trust and the interests of the beneficiaries.

(b) Subject to subsection (d), and unless the terms of the trust expressly
indicate that a rule in this subsection does not apply:

(1) A person other than a settlor who is a beneficiary and trustee of

a trust that confers on the trustee a power to make discretionary

distributions to or for the trustee’s personal benefit may exercise the

power only in accordance with an ascertainable standard; and

(2) A trustee shall not exercise a power to make discretionary distribu-

tions to satisfy a legal obligation of support that the trustee person-

ally owes another person.

(¢) A power whose exercise is limited or prohibited by subsection (b)
may be exercised by a majority of the remaining trustees whose exercise of the
power is not so limited or prohibited. If the power of all trustees is so limited or
prohibited, the court may appoint a special fiduciary with authority to exercise
the power.

(d) Subsection (b) shall not apply to:

(1) A power held by the settlor’s spouse who is the trustee of a trust

for which a marital deduction, as defined in section 2056(b)(5) or

2523(e) of the Internal Revenue Code of 1986, as in effect on the

effective date of this chapter was previously allowed;

(2) Any trust during any period that the trust may be revoked or amend-

ed by its settlor; or

(3) A trustif contributions to the trust qualify for the annual exclusion

under section 2503(¢c) of the Internal Revenue Code of 1986, as in

effect on the effective date of this chapter.

§ -815 General powers of trustee. (a) A trustee, without authoriza-
tion by the court, may exercise:
(1) Powers conferred by the terms of the trust; and
(2) Except as limited by the terms of the trust:
(A) All powers over the trust property that an unmarried compe-
tent owner has over individually owned property;
(B) Any other powers appropriate to achieve the proper invest-
ment, management, and distribution of the trust property; and
(C) Any other powers conferred by this chapter.
(b) The exercise of a power is subject to the fiduciary duties prescribed
by this part.

§ -816 Specific powers of trustee. Without limiting the authority

conferred by section ~ -815, a trustee may:

(1) Collect trust property, accept or reject additions to the trust prop-
erty from a settlor or any other person, and retain trust property,
even if the trustee has a personal interest in the property, until in
the judgment of the trustee, disposition of the property should be
made;

(2) Invest and reinvest trust assets and acquire or sell property for cash
or on credit at a public or private sale;

(3) Exchange, partition, or otherwise change the character of trust

property;
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(6)

()

®)

©)

(10)

(11)

(12)
(13)

Deposit trust money in an account in a regulated financial services
institution, including a financial institution operated by the trustee,
if the deposit is adequately insured or secured;
Borrow money, with or without security, including from a corporate
trustee’s lending department, and mortgage or pledge trust property
for a period within or extending beyond the duration of the trust; or
advance money for the protection of the trust and for all expenses,
losses, and liabilities sustained in the administration of the trust or
because of the holding or ownership of any trust assets;
With respect to an interest in a proprietorship, partnership, limited
liability company, business trust, corporation, or other form of busi-
ness or enterprise, continue the business or other enterprise and take
any action that may be taken by shareholders, members, or property
owners, including merging, dissolving, or otherwise changing the
form of business organization or contributing additional capital;
With respect to stocks or other securities, exercise the rights of an
absolute owner, including the right to:
(A) Vote, or give proxies to vote, with or without power of substi-
tution, or enter into or continue a voting trust agreement;
(B) Hold a security in the name of a nominee or in other form with-
out disclosure of the trust so that title may pass by delivery;
(C) Pay calls, assessments, and other sums chargeable or accruing
against the securities and sell or exercise stock option, sub-
scription, conversion, or other rights; and
(D) Deposit the securities with a depositary or other regulated fi-
nancial services institution;
With respect to an interest in real property, construct, or make ordi-
nary or extraordinary repairs to, alterations to, or improvements in,
buildings or other structures, demolish improvements, raze existing
or erect new party walls or buildings, subdivide or develop land,
dedicate land to public use, with or without consideration, or grant
public or private easements, and make or vacate plats and adjust
boundaries;
Enter into a lease for any purpose as lessor or lessee, including a
lease or other arrangement for exploration and removal of natural
resources, with or without the option to purchase or renew, for a
period within or extending beyond the duration of the trust;
Grant an option involving a sale, lease, or other disposition of trust
property or acquire an option for the acquisition of property, in-
cluding an option exercisable beyond the duration of the trust, and
exercise an option so acquired;
Insure the property of the trust against damage or loss and insure
the trustee, the trustee’s agents, and beneficiaries against liability
arising from the administration of the trust;
Abandon or decline to administer property of no value or of insuf-
ficient value to justify its collection or continued administration;
With respect to possible liability for violation of environmental law:
(A) Inspect or investigate property the trustee holds or has been
asked to hold, or property owned or operated by an organi-
zation in which the trustee holds or has been asked to hold
an interest, for the purpose of determining the application of
environmental law with respect to the property;
(B) Take action to prevent, abate, or otherwise remedy any actual
or potential violation of any environmental law affecting prop-



(14)
(15)

(16)
(17)

(18)

(19)

(20)

20

ACT 32

erty held directly or indirectly by the trustee, whether taken
before or after the assertion of a claim or the initiation of gov-
ernmental enforcement;

(C) Decline to accept property into trust or disclaim any power
with respect to property that is or may be burdened with liabil-
ity for violation of environmental law;

(D) Compromise claims against the trust that may be asserted for
an alleged violation of environmental law; and

(E) Pay the expense of any inspection, review, abatement, or reme-
dial action to comply with environmental law;

Pay or contest any claim, settle a claim by or against the trust, and

release, in whole or in part, a claim belonging to the trust;

Pay taxes, assessments, compensation of the trustee and of employ-

ees and agents of the trust, and other expenses incurred in the ad-

ministration of the trust;

Exercise elections with respect to federal, state, and local taxes;

Select a mode of payment under any employee benefit or retirement

plan, annuity, or life insurance payable to the trustee, exercise rights

thereunder, including exercise of the right to indemnification for ex-
penses and against liabilities, and take appropriate action to collect
the proceeds;

Make loans out of trust property, including loans to a beneficiary

on terms and conditions the trustee considers to be fair and reason-

able under the circumstances, and the trustee has a lien on future
distributions for repayment of those loans;

Pledge trust property to guarantee loans made by others to the

beneficiary or to an entity in which the trust or beneficiary has an

ownership interest; provided that this power shall not apply to any
beneficiary whose interest is subject to a spendthrift provision;

Appoint a trustee to act in another jurisdiction with respect to trust

property located in the other jurisdiction, confer upon the appoint-

ed trustee any or all of the powers and duties of the appointing
trustee, require that the appointed trustee furnish security, and re-
move any trustee so appointed;

Pay an amount distributable to a beneficiary who is under a legal

disability or who the trustee reasonably believes is incapacitated, by

paying it directly to the beneficiary or applying it for the benefi-
ciary’s benefit, or by:

(A) Paying it to the beneficiary’s conservator or, if the beneficiary
does not have a conservator, the beneficiary’s guardian;

(B) Paying it to the beneficiary’s custodian under chapter 553A,
the Hawaii Uniform Transfers to Minors Act, or custodial
trustee under chapter 554B, the Hawaii Uniform Custodial
Trust Act, and, for that purpose, creating a custodianship or
custodial trust;

(C) If the trustee does not know of a conservator, guardian, cus-
todian, or custodial trustee, paying it to an adult relative or
other person having legal or physical care or custody of the
beneficiary, to be expended on the beneficiary’s behalf;

(D) Managing it as a separate fund on the beneficiary’s behalf,
subject to the beneficiary’s continuing right to withdraw the
distribution; or
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(E) Creating or funding a plan under section 529 of the Internal
Revenue Code of 1986, in effect on July 1, 2003, for the benefi-
ciary’s benefit;

(22) On distribution of trust property or the division or termination of a
trust, make distributions in divided or undivided interests, allocate
particular assets in proportionate or disproportionate shares, value
the trust property for those purposes, and adjust for resulting differ-
ences in valuation;

(23) Resolve a dispute concerning the interpretation of the trust or its
administration by mediation, arbitration, or other procedure for al-
ternative dispute resolution;

(24) Prosecute or defend an action, claim, or judicial proceeding in any
jurisdiction to protect trust property and the trustee in the perfor-
mance of the trustee’s duties, including petitioning the court for ap-
proval of accounts and termination and discharge of the trustee;

(25) Sign and deliver contracts and other instruments that are useful to
achieve or facilitate the exercise of the trustee’s powers;

(26) On termination of the trust, exercise the powers appropriate to wind
up the administration of the trust and distribute the trust property
to the persons entitled to it;

(27) Divide, sever, or separate a single trust into two or more separate
trusts or merge two or more separate trusts into a single trust for
administration or tax purposes, including the allocation of the
generation-skipping transfer exemption; provided that the terms of
the new trust provide, in the aggregate, for the same succession of
interests and beneficiaries as are provided in the original trust; and

(28) Employ persons, including attorneys, auditors, investment advisors,
or agents, even if they are associated with the trustee, to advise or
assist the trustee in performance of the trustee’s administrative du-
ties; act without independent investigation upon their recommenda-
tions; and rather than acting personally, employ one or more agents
to perform any administrative acts, regardless of whether the acts
are discretionary.

-817 Distribution upon termination. (a) Upon termination or par-
tial termination of a trust, the trustee may send to the beneficiaries a proposal
for distribution. The right of any beneficiary to object to the proposed distribu-
tion terminates if the beneficiary does not notify the trustee of an objection
within sixty days after the proposal was sent but only if the proposal informed
the beneficiary of the right to object and of the time allowed for objection.

(b) Upon the occurrence of an event terminating or partially terminat-
ing a trust, the trustee shall proceed expeditiously to distribute the trust property
to the persons entitled to it, subject to the right of the trustee to retain a reason-
able reserve for the payment of debts, expenses, and taxes.

(¢c) A release by a beneficiary of a trustee from liability for breach of
trust is invalid to the extent:

(1) Tt was induced by improper conduct of the trustee; or

(2) The trustee failed to adequately disclose to the beneficiary, at the

time of the release, the material facts relating to the breach or suf-

ficient information to enable the beneficiary to know of a potential
claim or to inquire into the existence of a breach or potential claim.

(d) A person who receives a distribution from a trust that has termi-
nated shall be liable to return the distribution to the extent that it is subsequently
determined that the person was not entitled to the distribution.
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PART IX. UNIFORM PRUDENT INVESTOR ACT

§ -901 Prudent investor rule. (a) Except as otherwise provided in
subsection (b), a trustee who invests and manages trust assets owes a duty to
the beneficiaries of the trust to comply with the prudent investor rule set forth
in this part.

(b) The prudent investor rule, a default rule, may be expanded, restrict-
ed, eliminated, or otherwise altered by the provisions of a trust. A trustee shall
not be liable to a beneficiary to the extent that the trustee acted in reasonable
reliance on the provisions of the trust.

-902 Standard of care; portfolio strategy; risk and return objectives.
(a) A trustee shall invest and manage trust assets as a prudent investor would by
considering the purposes, terms, distribution requirements, and other circum-
stances of the trust. In satisfying this standard, the trustee shall exercise reason-
able care, skill, and caution.

(b) A trustee’s investment and management decisions respecting indi-
vidual assets shall be evaluated not in isolation, but in the context of the trust
portfolio as a whole and as a part of an overall investment strategy having risk
and return objectives reasonably suited to the trust.

(c) Among circumstances that a trustee shall consider in investing
and managing trust assets are the following as are relevant to the trust or its
beneficiaries:

(1) General economic conditions;

(2) The possible effect of inflation or deflation;

(3) Theexpected tax consequences of investment decisions or strategies;

(4) The role that each investment or course of action plays within the

overall trust portfolio, which may include financial assets, interests
in closely held enterprises, tangible and intangible personal prop-
erty, and real property;

(5) The expected total return from income and the appreciation of

capital;

(6) Other resources of the beneficiaries;

(7) Needs for liquidity, regularity of income, and preservation or ap-

preciation of capital; and

(8) An asset’s special relationship or special value, if any, to the pur-

poses of the trust or to one or more of the beneficiaries.

(d) A trustee shall make a reasonable effort to verify facts relevant to
the investment and management of trust assets.

(e) A trustee may invest in any kind of property or type of investment
consistent with the standards of this chapter.

§ -903 Diversification. A trustee shall diversify the investments of
the trust unless the trustee reasonably determines that, because of special cir-
cumstances or directives of the trust, the purposes of the trust are better served
without diversifying.

§ -904 Duties at inception of trusteeship. Within a reasonable time
after accepting a trusteeship or receiving trust assets, a trustee shall review the
trust assets and make and implement decisions concerning the retention and dis-
position of assets to bring the trust portfolio into compliance with the purposes,
terms, distribution requirements, and other circumstances of the trust and with
the requirements of this part.
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§ -905 Reviewing compliance. Compliance with the prudent inves-
tor rule is determined in light of the facts and circumstances existing at the time
of a trustee’s decision or action and not by hindsight.

§ -906 Language invoking standard of part. The following terms or
comparable language in the provisions of a trust, unless otherwise limited or
modified, authorizes any investment or strategy permitted under this part: “au-
thorized investments”; “investments permissible by law for investment of trust
funds”; “legal investments”; “prudent investor rule”; “prudent man rule”; “pru-
dent person rule”; “prudent trustee rule”; and “using the judgment and care
under the circumstances then prevailing that persons of prudence, discretion,
and intelligence exercise in the management of their own affairs, not in regard to
speculation but in regard to the permanent disposition of their funds, consider-

ing the probable income as well as the probable safety of their capital”.

PART X. LIABILITY OF TRUSTEES AND RIGHTS OF PERSONS
DEALING WITH TRUSTEE

§ -1001 Remedies for breach of trust. (a) A violation by a trustee
of a duty the trustee owes to a beneficiary is a breach of trust. A breach of trust
may occur by reason of an action or by reason of a failure to act.

(b) To remedy a breach of trust that has occurred or may occur, the
court may:

(1) Compel the trustee to perform the trustee’s duties;

(2) Enjoin the trustee from committing a breach of trust;

(3) Compel the trustee to redress a breach of trust by paying money,

restoring property, or other means;

(4) Order a trustee to account;

(5) Appoint a special fiduciary to take possession of the trust property

and administer the trust;

(6) Suspend the trustee;

(7) Remove the trustee as provided in section  -706;
(8) Reduce or deny compensation to the trustee;
(9) Subject to section -1012, void an act of the trustee, impose a

lien or a constructive trust on trust property, or trace trust property
wrongfully disposed of and recover the property or its proceeds;
(10) Order that the trustee, not the trust, shall bear the trustee’s attor-
ney’s fees and those incurred by other parties to the trust; or
(11)  Order any other appropriate relief, including punitive damages.
(¢) The court, for cause shown, may relieve a trustee from liability for
any breach of trust or wholly or partly excuse a trustee who has acted honestly
and reasonably from liability for a breach of trust.

-1002 Damages for breach of trust. (a) A trustee who commits a
breach of trust is liable to the beneficiaries affected for the greater of:

(1) The amount required to restore the value of the trust property and
trust distributions to what they would have been had the breach not
occurred; or

(2) The profit the trustee made by reason of the breach.

b) Except as otherwise provided in this subsection, if more than one
trustee is liable to the beneficiaries for a breach of trust, a trustee is entitled to
contribution from the other trustee or trustees. In determining the amount of
contribution, the court shall consider the degree of fault of each trustee and
whether any trustee or trustees acted in bad faith or with reckless indifference
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to the purposes of the trust or the interests of the beneficiaries. A trustee who
received a benefit from the breach of trust is not entitled to contribution from
another trustee to the extent of the benefit received.

§ -1003 No damages in absence of breach. Absent a breach of trust,
a trustee shall not be liable to a beneficiary for a loss or depreciation in the value
of trust property or for not having made a profit.

§ -1004 Attorney’s fees and costs. (a) In a judicial proceeding in-
volving the administration, interpretation, or validity of a trust, the court may
award reasonable attorney’s fees, costs, and expenses to any party to the trust
who has acted in the best interest of the trust as a whole, to be paid by another
party or from the trust that is the subject of the controversy.

(b) If a trustee, a nominated trustee, or a beneficiary, if a trustee or a
nominated trustee refuses to act, defends or prosecutes any proceeding regard-
ing the validity of a trust in good faith, whether successful or not, that person is
entitled to receive from the trust reasonable costs, expenses, and disbursements,
including reasonable attorney’s fees, regardless of whether counsel has been re-
tained on a contingency fee basis.

§ -1005 Limitation of action against trustee. (a) A beneficiary shall
not commence a proceeding against a trustee for breach of trust more than one
year after the date the beneficiary or a representative of the beneficiary, as de-
scribed in part III, was sent a report that adequately disclosed the existence of
a potential claim for breach of trust and informed the beneficiary of the time
allowed for commencing a proceeding.

(b) A report adequately discloses the existence of a potential claim for
breach of trust if it provides sufficient information so that the beneficiary or rep-
resentative knows or has reason to know of the potential claim or should have
inquired into its existence.

(c) If subsection (a) does not apply, a judicial proceeding by a benefi-
clary against a trustee for breach of trust shall be commenced within three years
after the first to occur of:

(1) The removal or resignation of the trustee;

(2) The termination of the beneficiary’s interest in the trust; or

(3) The termination of the trust.

(d) If subsection (a) does not apply, a judicial proceeding by a benefi-
ciary against a deceased trustee for breach of trust shall be commenced within
the time frames set forth in section 560:3-803(a).

§ -1006 Reliance on trust instrument. A trustee who acts in reason-
able reliance on the terms of the trust as expressed in the trust instrument shall
not be liable to a beneficiary for a breach of trust to the extent the breach re-
sulted from the reliance.

§ -1007 Event affecting administration or distribution. If the hap-
pening of an event, including marriage, divorce, performance of educational
requirements, or attainment of a specific age, birth, or death, affects the admin-
istration or distribution of a trust, a trustee who has exercised reasonable care to
ascertain the happening of the event shall not be liable for a loss resulting from
the trustee’s lack of knowledge.

-1008 Exculpation of trustee. A term of a trust relieving a trustee
of liability for breach of trust is unenforceable to the extent that it:
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(1) Relieves the trustee of liability for breach of trust committed in bad
faith or with reckless indifference to the purposes of the trust or the
interests of the beneficiaries; or

(2) Wasinserted as the result of an abuse by the trustee of either a fidu-
ciary or confidential relationship to the settlor.

-1009 Beneficiary’s consent, release, or ratification. A trustee is
not liable to a beneficiary for breach of trust if the beneficiary or the representa-
tive of the beneficiary, as described in part 111, consented to the conduct consti-
tuting the breach, released the trustee from liability for the breach, or ratified the
transaction constituting the breach, unless:

(1) The consent, release, or ratification of the beneficiary was induced
by improper conduct of the trustee; or
(2) At the time of the consent, release, or ratification, the beneficiary

did not know of the beneficiary’s rights or of the material facts re-

lating to the breach.

-1010 Limitation on personal liability of trustee. (a) Except as
otherwise provided in the contract, a trustee shall not be personally liable on
a contract properly entered into in the trustee’s fiduciary capacity in the course
of administering the trust if the trustee in the contract disclosed the fiduciary
capacity.

(b) A trustee shall be personally liable for torts committed in the course
of administering a trust or for obligations arising from ownership or control of
trust property, including liability for violation of environmental law, only if the
trustee is personally at fault.

(¢) A claim based on a contract entered into by a trustee in the trustee’s
fiduciary capacity, on an obligation arising from ownership or control of trust
property, or on a tort committed in the course of administering a trust, may be
asserted in a judicial proceeding against the trustee in the trustee’s fiduciary ca-
pacity, regardless of whether the trustee is personally liable for the claim.

(d) Any judgment obtained against the trustee in the trustee’s fiducia-
ry capacity may be collected against the trust estate. The questions of liability
as between the trust estate and the trustee personally may be determined in a
proceeding for accounting, surcharge, or indemnification or other appropriate
proceeding.

§ -1011 Interest as general partner. (a) Unless personal liability is
imposed in the contract, a trustee who holds an interest as a general partner in a
general or limited partnership shall not be personally liable on a contract entered
into by the partnership after the trust’s acquisition of the interest if the fiduciary
capacity was disclosed in the contract or in a statement previously filed pursu-
ant to part IV of chapter 425, the Uniform Partnership Act, or chapter 425E,
Uniform Limited Partnership Act.

(b) A trustee who holds an interest as a general partner shall not be
personally liable for torts committed by the partnership or for obligations arising
from ownership or control of the interest unless the trustee is personally at fault.

(¢) The immunity provided by this section shall not apply if an interest
in the partnership is held by the trustee in a capacity other than that of trustee or
is held by the trustee’s spouse, one or more of the trustee’s descendants, siblings,
or parents, or a spouse of any of them.

(d) If the trustee of a revocable trust holds an interest as a general part-
ner, the settlor shall be personally liable for contracts and other obligations of
the partnership as if the settlor were a general partner.
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§ -1012 Protection of person dealing with trustee. (a) A person,
other than a beneficiary, who in good faith assists a trustee or who in good faith
and for value deals with a trustee, without actual knowledge that the trustee is
exceeding or improperly exercising the trustee’s powers, shall be protected from
liability as if the trustee properly exercised the power.

(b) A person, other than a beneficiary, who in good faith deals with a
trustee shall not be required to inquire into the extent of the trustee’s powers or
the propriety of their exercise.

(¢) A person who in good faith delivers assets to a trustee shall not be
required to ensure their proper application.

(d) A person, other than a beneficiary, who in good faith assists a for-
mer trustee or who in good faith and for value deals with a former trustee, with-
out actual knowledge that the trusteeship has terminated, shall be protected
from liability as if the former trustee were still a trustee.

(e) Comparable protective provisions of other laws relating to com-
mercial transactions or transfer of securities by fiduciaries shall prevail over the
protection provided by this section.

§ -1013 Certification of trust. (a) Instead of furnishing a copy of
the trust instrument to a person other than a beneficiary, the trustee may furnish
to the person a certification of trust containing the following information:

(1) That the trust exists, the date the trust instrument was executed, and

the name of the trust;

(2) The identity of the settlor;

(3) The identity and address of the currently acting trustee;

(4) The powers of the trustee;

(5) The revocability or irrevocability of the trust and the identity of any
person holding a power to revoke the trust;

(6) The authority of cotrustees to sign or otherwise authenticate and
whether all or less than all are required to exercise powers of the
trustee; and

(7) If an action is to be undertaken through an agent, that delegation of
the action to an agent is not prohibited by the trust instrument.

(b) A certification of trust may be signed or otherwise authenticated by

any trustee.

(¢c) A certification of trust shall state that the trust has not been re-
voked, modified, or amended in any manner that would cause the representa-
tions contained in the certification of trust to be incorrect.

(d) A certification of trust shall not be required to contain the disposi-
tive terms of a trust.

(e) A recipient of a certification of trust may require the trustee to fur-
nish copies of those excerpts from the original trust instrument and later amend-
ments that designate the trustee and confer upon the trustee the power to act in
the pending transaction.

(f) A person who acts in reliance upon a certification of trust without
knowledge that the representations contained therein are incorrect shall not be
liable to any person for so acting and may assume without inquiry the existence
of the facts contained in the certification. Knowledge of the terms of the trust
shall not be inferred solely from the fact that a copy of all or part of the trust
instrument is held by the person relying upon the certification.

(g) A person who in good faith enters into a transaction in reliance
upon a certification of trust may enforce the transaction against the trust prop-
erty as if the representations contained in the certification were correct.
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(h) A person making a demand for the trust instrument in addition
to a certification of trust or excerpts shall be liable for damages if the court
determines that the person did not act in good faith in demanding the trust
instrument.

(1)  This section shall not limit the right of a person to obtain a copy of
the trust instrument in a judicial proceeding concerning the trust.

PART XI. MISCELLANEOUS PROVISIONS

§ -1101 Uniformity of application and construction. In applying
and construing this chapter, consideration shall be given to the need to promote
uniformity of the law with respect to its subject matter among states that enact
it.

§ -1102 Electronic records and signatures. The provisions of this
chapter governing the legal effect, validity, or enforceability of electronic records
or electronic signatures and of contracts formed or performed with the use of
those records or signatures conform to the requirements of section 102 of the
Electronic Signatures in Global and National Commerce Act (15 U.S.C. 7002)
and supersede, modify, and limit the requirements of the Electronic Signatures
in Global and National Commerce Act.

§ -1103 Severability clause. If any provision of this chapter or its
application to any person or circumstances is held invalid, the invalidity does
not affect other provisions or applications of this chapter that can be given effect
without the invalid provision or application, and to this end the provisions of
this chapter are severable.

§ -1104 Application to existing relationships. (a) Except as other-

wise provided in this chapter, on the effective date of this chapter:

(1) This chapter applies to all trusts created before, on, or after its effec-
tive date;

(2) This chapter applies to all judicial proceedings concerning trusts
commenced on or after its effective date;

(3) This chapter applies to judicial proceedings concerning trusts com-
menced before its effective date unless the court finds that applica-
tion of a particular provision of this chapter would substantially
interfere with the effective conduct of the judicial proceedings or
prejudice the rights of the parties, in which case the particular provi-
sion of this chapter shall not apply and the superseded law applies;

(4) Any rule of construction or presumption provided in this chapter
applies to trust instruments executed before the effective date of the
chapter unless there is a clear indication of a contrary intent in the
terms of the trust; and

(5) An act done before the effective date of the chapter is not affected
by this chapter.

(b) If arightisacquired, extinguished, or barred upon the expiration of

a prescribed period that has commenced to run under any other statute before
the effective date of the chapter, that statute continues to apply to the right even
if it has been repealed or superseded.”

SECTION 3. Section 415A-2, Hawaii Revised Statutes, is amended by
amending the definition of “professional service” to read as follows:

90



ACT 32

““Professional service” means any service [whieh] that lawfully may be
rendered only by persons licensed under chapters 442, 448, 453, 455, 457, 459,
461, 463E, 465, 466, 471, and 605[-and-seetion554-2]. >

SECTION 4. Section 554G-4.5, Hawaii Revised Statutes, is amended
by amending subsection (¢) to read as follows:

“(c) Notwithstanding subsection (b), whenever there is a dispute, dead-
lock, or difference of opinion between a trustee and an advisor, the transferor
may direct that the determination of the advisor shall be binding upon the trust-
ee; provided that the trustee shall bear no liability or accountability for any act
or transaction entered into or omitted as a result of the enforcement of the advi-
sor’s determination. The trustee’s administrative and non-administrative fidu-
ciary duty to the beneficiaries shall be waived as to the specific act or transaction
entered into or omitted as a result of the enforcement of the advisor’s determina-
tion; provided that:

(1) The trustee dissents in writing:

(A) Before the act or transaction is completed;

(B) To a failure to act; or

(C) In a reasonably timely manner to enter into a transaction; or
(2) If the advisor is appointed by the transferor under the terms of

the trust and section [566:7-302] ___-808(c) applies to the trust and

the advisor, the trustee is not required to dissent in writing for the

waiver of the trustee’s administrative and [renadministrative] non-

administrative fiduciary duties to the beneficiaries to take effect.”

SECTION 5. Section 556A-2, Hawaii Revised Statutes, is amended by
amending the definition of “court” to read as follows:

““Court” means the circuit court in this State having jurisdiction in mat-
ters relating to powers of attorney, in the case of a fiduciary or agent acting
under a will or power of attorney; a circuit court in this State having jurisdiction
in matters relating to the affairs of decedents, in the case of a personal represen-
tative; a circuit court in this State having jurisdiction in matters relating to the
affairs of decedents or the family court, depending on which court has subject
matter jurisdiction under section 560:5-106, in the case of a conservatorship; or
a court that has jurisdiction under section [560:7-204;] _ -202, in the case of a
trustee acting under a trust.”

SECTION 6. Section 560:3-703, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) A personal representative is a fiduciary who shall observe the stan-
dards of care applicable to trustees as described by [seetion—560:7-302.] sec-
tions -804 -806, and -808(c). A personal representative is under a
duty to settle and distribute the estate of the decedent in accordance with the
terms of any probated and effective will and this chapter, and as expeditiously
and efficiently as is consistent with the best interests of the estate. The personal
representative shall use the authority conferred upon the personal representative
by this chapter, the terms of the will, if any, and any order in proceedings to
which the personal representative is party for the best interests of successors to
the estate.”

SECTION 7. Section 560:3-913, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) Before distributing to a trustee, the personal representative may re-
quire that the trust be registered if the [State] state in which it is to be admin-
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istered provides for registration and that the trustee inform the beneficiaries as
provided in section [560:7-3063-] -813.”

SECTION 8. Section 560:8-101, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows:
“(b) Except as provided elsewhere in this chapter, on the effective date of

this chapter:

(1)
2

(©)

4)

©)

(6)

32/

The chapter applies to any wills of decedents dying thereafter;
The chapter applies to any proceedings in court then pending or
thereafter commenced regardless of the time of the death of dece-
dent except to the extent that in the opinion of the court the for-
mer procedure should be made applicable in a particular case in the
interest of justice or because of infeasibility of application of the
procedure of this chapter;
Every executor of a will admitted to a probate [prierte] before July
1, 1977, in this State and every administrator appointed [prior—te]
before July 1, 1977, by a court of this State shall be a supervised per-
sonal representative with respect to the estate, and every guardian of
the property appointed [priorte] before July 1, 1976, by a court of
this State shall be a guardian of the property, with only the powers
conferred by this chapter and subject to the duties imposed by this
chapter with respect to any act occurring or done thereafter. Every
guardian of a person holding an appointment on that date contin-
ues to hold the appointment but has only the powers conferred by
this chapter and is subject to the duties imposed by this chapter with
respect to any act occurring or done thereafter;
The consequences of an act done before the applicable effective
date in any proceeding and any accrued right is not impaired by
this chapter. If a right is acquired, extinguished, or barred upon the
expiration of a prescribed period of time which has commenced to
run by the provisions of any statute before July 1, 1977, the provi-
sions of [sueh] the statute shall remain in force with respect to that
right;
Any rule of construction or presumption provided in this chapter
applies to instruments executed and multiple-party accounts opened
before July 1, 1976, unless there is a clear indication of a contrary
intent; and
Notwithstanding any of the above, this chapter shall not affect any
property or other rights accrued under the case and statutory law of
this State, including but not limited to the law relating to intestacy,
dower and curtesy (chapters 532 and 533), which became vested
[prierte] before July 1, 1977[;
1 60 0 A lie Ja

SECTION 9.  Chapter 554A, Hawaii Revised Statutes, is repealed.
SECTION 10. Chapter 554C, Hawaii Revised Statutes, is repealed.
SECTION 11. Article VII of chapter 560, Hawaii Revised Statutes, is

repealed.

SECTION 12. Section 554-2, Hawaii Revised Statutes, is repealed.
SECTION 13. Section 554-4, Hawaii Revised Statutes, is repealed.
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SECTION 14. Statutory material to be repealed is bracketed and
stricken.! New statutory material is underscored.

SECTION 15. This Act shall take effect on January 1, 2022.
(Approved June 7, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 33 S.B. NO. 413

A Bill for an Act Relating to Violation of Privacy.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 853-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
“(a) This chapter shall not apply when:

(D
2)

(©)

(4)
(6)

()

®)

©)
(10)

(11)

(12)

The offense charged involves the intentional, knowing, reckless, or

negligent killing of another person;

The offense charged is:

(A) A felony that involves the intentional, knowing, or reckless
bodily injury, substantial bodily injury, or serious bodily injury
of another person; or

(B) A misdemeanor or petty misdemeanor that carries a man-
datory minimum sentence and that involves the intentional,
knowing, or reckless bodily injury, substantial bodily injury,
or serious bodily injury of another person;

provided that the prohibition in this paragraph shall not apply to

offenses described in section 709-906(18);

The offense charged involves a conspiracy or solicitation to inten-

tionally, knowingly, or recklessly kill another person or to cause se-

rious bodily injury to another person;

The offense charged is a class A felony;

The offense charged is nonprobationable;

The defendant has been convicted of any offense defined as a felony

by the Hawaii Penal Code or has been convicted for any conduct

that if perpetrated in this State would be punishable as a felony;

The defendant is found to be a law violator or delinquent child for

the commission of any offense defined as a felony by the Hawaii Pe-

nal Code or for any conduct that if perpetrated in this State would
constitute a felony;

The defendant has a prior conviction for a felony committed in any

state, federal, or foreign jurisdiction;

A firearm was used in the commission of the offense charged;

The defendant is charged with the distribution of a dangerous,

harmful, or detrimental drug to a minor;

The defendant has been charged with a felony offense and has been

previously granted deferred acceptance of guilty plea or no contest

plea for a prior offense, regardless of whether the period of deferral
has already expired;

The defendant has been charged with a misdemeanor offense and

has been previously granted deferred acceptance of guilty plea or no
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contest plea for a prior felony, misdemeanor, or petty misdemeanor
for which the period of deferral has not yet expired;
(13) The offense charged is:

(A)

(AA)
(BB)

Escape in the first degree;

Escape in the second degree;

Promoting prison contraband in the first degree;

Promoting prison contraband in the second degree;

Bail jumping in the first degree;

Bail jumping in the second degree;

Bribery;

Bribery of or by a witness;

Intimidating a witness;

Bribery of or by a juror;

Intimidating a juror;

Jury tampering;

Promoting prostitution;

Abuse of family or household member except as provided in
paragraph (2) and section 709-906(18);

Sexual assault in the second degree;

Sexual assault in the third degree;

A violation of an order issued pursuant to chapter 586;
Promoting child abuse in the second degree;

Promoting child abuse in the third degree;

Electronic enticement of a child in the first degree;

Electronic enticement of a child in the second degree;
Prostitution pursuant to section 712-1200(1)(b);

Street solicitation of prostitution under section 712-1207(1)(b);
Solicitation of prostitution near schools or public parks under
section 712-1209;

Habitual solicitation of prostitution under section 712-1209.5;
[oF]

Solicitation of a minor for prostitution under section
712-1209.1;

Violation of privacy in the first degree under section 711-
1110.9; or

Violation of privacy in the second degree under section 711-

1111(1)(d). (e). (). (g). or (h);

(14) The defendant has been charged with:

(A)

(B)

Knowingly or intentionally falsifying any report required un-
der chapter 11, part XIII with the intent to circumvent the law
or deceive the campaign spending commission; or

Violating section 11-352 or 11-353; or

(15) The defendant holds a commercial driver’s license and has been
charged with violating a traffic control law, other than a parking

law, in connection with the operation of any type of motor vehicle.

EE)

SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective

date.

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.
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SECTION 4. This Act shall take effect upon its approval.
(Approved June 7, 2021.)

ACT 34 S.B. NO. 970

A Bill for an Act Relating to Telehealth.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the novel coronavirus disease
2019 (COVID-19) pandemic has substantially impacted the way patients access
health care by increasing the demand for and use of telehealth to diagnose, treat,
and monitor illness.

In Act 20, Session Laws of Hawaii 2009, the legislature noted that, since
1999, it “has supported the use and expansion of telehealth services and tech-
nology in Hawaii” as a way to increase access and reduce delays to health care,
particularly in rural areas of the State.

The legislature further finds that the COVID-19 pandemic has resulted
in an increased use of telehealth services. However, the existing state law relat-
ing to the practice of telehealth is ambiguous regarding whether a patient can
use telehealth to establish a relationship with a physician. This could result in
delayed access to care in many instances where access to care could be prudently
and appropriately initiated through telehealth.

Accordingly, the purpose of this Act is to expand access to care and re-
duce delays by clarifying that a physician-patient relationship may be established
via a telehealth interaction.

SECTION 2. Section 453-1.3, Hawaii Revised Statutes, is amended by
amending subsections (e) and (f) to read as follows:

“(e) A [phystetanshallnotuse-telehealth-te-establish-a] physician-patient
relationship [with-apatient-in-this-State-witheut] may be established via a tele-
health interaction; provided that the physician has a license to practice medicine
in [Hawaii:] the State.

(0.[.].. . ].]..] blished via_teleheald

entind . | | ider] Once a iy ient]
physician-patient relationship is established, a patient or physician licensed in
this State may use telehealth for any authorized purpose, including consultation
with a medical provider licensed in another state, authorized by this section or
as otherwise provided by law.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2021.
(Approved June 7, 2021.)

95



ACT 35

ACT 35 S.B. NO. 1050

A Bill for an Act Relating to Criminal History Record Checks.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Internal Revenue Service requires that background
checks be performed on all current and prospective employees and contractors
who receive access to federal tax information. The background checks must be
comprehensive and must include a state and Federal Bureau of Investigation
fingerprint-based background check. To comply with this requirement, the de-
partment of the attorney general requires additional authorization. Multiple
other departments and agencies have received this authority.

The purpose of this Act is to authorize the department of the attorney
general to search criminal histories and fingerprint records of current and pro-
spective employees and employees or agents of contractors who receive access to
federal tax information to allow it to comply with the Internal Revenue Service’s
requirement.

SECTION 2. Chapter 28, Hawaii Revised Statutes, is amended by add-
ing a new section to part I to be appropriately designated and to read as follows:

“§28- Criminal history record checks. (a) The department of the at-
torney general shall ensure that a background investigation is completed at the
appropriate level designated by the federal government for any person, including
any authorized contractor, to have access to federal tax information. This back-
ground investigation shall include criminal history record checks in accordance
with section 846-2.7. Information obtained pursuant to this subsection shall be
used exclusively by the department of the attorney general for the purpose of
determining whether the person is suitable for accessing federal tax information
in accordance with applicable federal laws.

(b) The department of the attorney general may terminate or deny em-
ployment to any current or prospective employee, or terminate or refuse to se-
cure the services of any contractor, if the department of the attorney general
finds by reason of the background investigation conducted under subsection (a)
that the current or prospective employee or employee or agent of the contractor
poses a risk to the security of federal tax information. Termination or denial
of employment, or termination or refusal to secure the services of any contrac-
tor, under this subsection, shall only occur after appropriate notification to the
current or prospective employee or employee or agent of the contractor of the
findings of the background investigation, and after the current or prospective
employee or employee or agent of the contractor is given an opportunity to meet
and rebut the findings. Nothing in this subsection shall abrogate any applicable
appeal rights under chapters 76 and 89 or administrative rules of the department
of the attorney general.

(c) Investigations conducted by the department of the attorney general
pursuant to this section shall be exempt from section 831-3.1.”

SECTION 3. Section 846-2.7, Hawaii Revised Statutes, is amended by

amending subsection (b) to read as follows:

“(b) Criminal history record checks may be conducted by:

(1) The department of health or its designee on operators of adult
foster homes for individuals with developmental disabilities or de-
velopmental disabilities domiciliary homes and their employees, as
provided by section 321-15.2;
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The department of health or its designee on prospective employees,
persons seeking to serve as providers, or subcontractors in positions
that place them in direct contact with clients when providing non-
witnessed direct mental health or health care services as provided by
section 321-171.5;

The department of health or its designee on all applicants for licen-
sure or certification for, operators for, prospective employees, adult
volunteers, and all adults, except adults in care, at healthcare facili-
ties as defined in section 321-15.2;

The department of education on employees, prospective employees,
and teacher trainees in any public school in positions that necessi-
tate close proximity to children as provided by section 302A-601.5;
The counties on employees and prospective employees who may be
in positions that place them in close proximity to children in recre-
ation or child care programs and services;

The county liquor commissions on applicants for liquor licenses as
provided by section 281-53.5;

The county liquor commissions on employees and prospective em-
ployees involved in liquor administration, law enforcement, and li-
quor control investigations;

The department of human services on operators and employees
of child caring institutions, child placing organizations, and foster
boarding homes as provided by section 346-17;

The department of human services on prospective adoptive parents
as established under section 346-19.7;

The department of human services or its designee on applicants
to operate child care facilities, household members of the appli-
cant, prospective employees of the applicant, and new employees
and household members of the provider after registration or licen-
sure as provided by section 346-154, and persons subject to section
346-152.5;

The department of human services on persons exempt pursuant to
section 346-152 to be eligible to provide child care and receive child
care subsidies as provided by section 346-152.5;

The department of health on operators and employees of home and
community-based case management agencies and operators and
other adults, except for adults in care, residing in community care
foster family homes as provided by section 321-15.2;

The department of human services on staff members of the Hawaii
youth correctional facility as provided by section 352-5.5;

The department of human services on employees, prospective em-
ployees, and volunteers of contracted providers and subcontractors
in positions that place them in close proximity to youth when pro-
viding services on behalf of the office or the Hawaii youth correc-
tional facility as provided by section 352D-4.3;

The judiciary on employees and applicants at detention and shelter
facilities as provided by section 571-34;

The department of public safety on employees and prospective em-
ployees who are directly involved with the treatment and care of
persons committed to a correctional facility or who possess police
powers including the power of arrest as provided by section 353C-5;
The board of private detectives and guards on applicants for private
detective or private guard licensure as provided by section 463-9;
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(18)

(19)

(20)

20

(22)

(23)

(24)

(25)

(26)

27

(28)

Private schools and designated organizations on employees and pro-
spective employees who may be in positions that necessitate close
proximity to children; provided that private schools and designated
organizations receive only indications of the states from which the
national criminal history record information was provided pursuant
to section 302C-1;

The public library system on employees and prospective employees

whose positions place them in close proximity to children as pro-

vided by section 302A-601.5;

The State or any of its branches, political subdivisions, or agencies

on applicants and employees holding a position that has the same

type of contact with children, vulnerable adults, or persons commit-
ted to a correctional facility as other public employees who hold po-
sitions that are authorized by law to require criminal history record

checks as a condition of employment as provided by section 78-2.7;

The department of health on licensed adult day care center opera-

tors, employees, new employees, subcontracted service providers

and their employees, and adult volunteers as provided by section

321-15.2;

The department of human services on purchase of service contract-

ed and subcontracted service providers and their employees serving

clients of the adult protective and community services branch, as

provided by section 346-97,

The department of human services on foster grandparent program,

senior companion program, and respite companion program par-

ticipants as provided by section 346-97;

The department of human services on contracted and subcontract-

ed service providers and their current and prospective employees

that provide home and community-based services under section

1915(c) of the Social Security Act, title 42 United States Code sec-

tion 1396n(c), or under any other applicable section or sections of

the Social Security Act for the purposes of providing home and

community-based services, as provided by section 346-97;

The department of commerce and consumer affairs on proposed

directors and executive officers of a bank, savings bank, savings and

loan association, trust company, and depository financial services

loan company as provided by section 412:3-201;

The department of commerce and consumer affairs on proposed

directors and executive officers of a nondepository financial services

loan company as provided by section 412:3-301;

The department of commerce and consumer affairs on the origi-

nal chartering applicants and proposed executive officers of a credit

union as provided by section 412:10-103;

The department of commerce and consumer affairs on:

(A) Each principal of every non-corporate applicant for a money
transmitter license;

(B) Each person who upon approval of an application by a corpo-
rate applicant for a money transmitter license will be a princi-
pal of the licensee; and

(C) Each person who upon approval of an application requesting
approval of a proposed change in control of licensee will be a
principal of the licensee,

as provided by sections 489D-9 and 489D-15;
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The department of commerce and consumer affairs on applicants

for licensure and persons licensed under title 24;

The Hawaii health systems corporation on:

(A) Employees;

(B) Applicants seeking employment;

(C) Current or prospective members of the corporation board or
regional system board; or

(D) Current or prospective volunteers, providers, or contractors,

in any of the corporation’s health facilities as provided by section

323F-5.5;

The department of commerce and consumer affairs on:

(A) An applicant for a mortgage loan originator license, or license
renewal; and

(B) Each control person, executive officer, director, general part-
ner, and managing member of an applicant for a mortgage
loan originator company license or license renewal,

as provided by chapter 454F;

The state public charter school commission or public charter

schools on employees, teacher trainees, prospective employees, and

prospective teacher trainees in any public charter school for any po-
sition that places them in close proximity to children, as provided in
section 302D-33;

The counties on prospective employees who work with children,

vulnerable adults, or senior citizens in community-based programs;

The counties on prospective employees for fire department positions

[whieh] that involve contact with children or vulnerable adults;

The counties on prospective employees for emergency medical ser-

vices positions [whieh] that involve contact with children or vulner-

able adults;

The counties on prospective employees for emergency management

positions and community volunteers whose responsibilities involve

planning and executing homeland security measures including view-
ing, handling, and engaging in law enforcement or classified meet-
ings and assisting vulnerable citizens during emergencies or crises;

The State and counties on employees, prospective employees, vol-

unteers, and contractors whose position responsibilities require un-

escorted access to secured areas and equipment related to a traffic
management center;

The State and counties on employees and prospective employees

whose positions involve the handling or use of firearms for other

than law enforcement purposes;

The State and counties on current and prospective systems analysts

and others involved in an agency’s information technology opera-

tion whose position responsibilities provide them with access to pro-
prietary, confidential, or sensitive information;

The department of commerce and consumer affairs on:

(A) Applicants for real estate appraiser licensure or certification as
provided by chapter 466K;

(B) Each person who owns more than ten per cent of an appraisal
management company who is applying for registration as an
appraisal management company, as provided by section 466L-
7; and
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[¢49] (50)

100

(41)

(42)

(43)

(44)

(45)

(46)

(47)

(48)

(49)

(C) Each of the controlling persons of an applicant for registra-
tion as an appraisal management company, as provided by sec-
tion 466L-7;

The department of health or its designee on all license applicants,

licensees, employees, contractors, and prospective employees of

medical cannabis dispensaries, and individuals permitted to enter
and remain in medical cannabis dispensary facilities as provided un-
der sections 329D-15(a)(4) and 329D-16(a)(3);

The department of commerce and consumer affairs on applicants

for nurse licensure or license renewal, reactivation, or restoration as

provided by sections 457-7, 457-8, 457-8.5, and 457-9;

The county police departments on applicants for permits to acquire

firearms pursuant to section 134-2 and on individuals registering

their firearms pursuant to section 134-3;

The department of commerce and consumer affairs on:

(A) Each of the controlling persons of the applicant for licensure
as an escrow depository, and each of the officers, directors, and
principals who will be in charge of the escrow depository’s ac-
tivities upon licensure; and

(B) Each of the controlling persons of an applicant for proposed
change in control of an escrow depository licensee, and each of
the officers, directors, and principals who will be in charge of
the licensee’s activities upon approval of [saeh] the application,

as provided by chapter 449;

The department of taxation on current or prospective employees or

contractors who have access to federal tax information in order to

comply with requirements of federal law, regulation, or procedure,

as provided by section 231-1.6;

The department of labor and industrial relations on current or pro-

spective employees or contractors who have access to federal tax

information in order to comply with requirements of federal law,

regulation, or procedure, as provided by section 383-110;

The department of human services on current or prospective em-

ployees or contractors who have access to federal tax information

in order to comply with requirements of federal law, regulation, or

procedure, as provided by section 346-2.5;

The child support enforcement agency on current or prospective

employees[;] or contractors who have access to federal tax informa-

tion in order to comply with federal law, regulation, or procedure, as
provided by section 576D-11.5; [and]

The department of the attorney general on current or prospective

employees or employees or agents of contractors who have access to

federal tax information to comply with requirements of federal law,
regulation. or procedure, as provided by section 28-  : and

Any other organization, entity, or the State, its branches, political

subdivisions, or agencies as may be authorized by state law.”

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.!

SECTION 5. This Act shall take effect upon its approval.
(Approved June 7, 2021.)
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Note

1. Edited pursuant to HRS §23G-16.5.

ACT 36 S.B. NO. 630

A Bill for an Act Relating to Child Support Enforcement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 657-5.5, Hawaii Revised Statutes, is amended to
read as follows:

“IH1§657-5.5[}] Judgments for support. [Every] Notwithstanding section
657-5 and any other law to the contrary, every judgment for child support, in-
cluding a judgment for reimbursement or other arrears, shall be [presumed-to-be

SECTION 2. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 2021.)

ACT 37 S.B. NO. 714

A Bill for an Act Relating to Publicity Rights.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that chapter 482P, Hawaii Revised
Statutes, known as the Hawaii Publicity Rights Act, was enacted on July 15,
2009, to recognize the existence of the right of publicity, which is a property
right in the commercial use of one’s name, voice, signature, likeness, and other
commercially valuable attributes. The legislature also finds that the Hawaii Pub-
licity Rights Act, which prevents the unauthorized use of another individual’s
name, voice, signature, or likeness for commercial purposes, is an important law
that allows the people of Hawaii to protect their legacy and rights that are not
covered by federal copyright law and state and federal trademark laws.

The legislature further finds that the legislature’s intent in enacting the
Hawaii Publicity Rights Act in 2009 was to recognize the right of publicity held
by all persons, living and dead, including those who predeceased the enactment
of the Hawaii Publicity Rights Act.

The purpose of this Act is to clarify that the Hawaii Publicity Rights
Act applies retroactively to protect the publicity rights of individuals who died
before the date of its enactment.

SECTION 2. Section 482P-1, Hawaii Revised Statutes, is amended by
amending the definitions of “deceased individual” and “deceased personality”
to read as follows:
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““Deceased individual” means any individual, regardless of the individu-
al’s place of domicile, residence, or citizenship at the time of death or otherwise,
who has died. “Deceased individual” includes individuals who died before the
enactment of this chapter.

“Deceased personality” means any individual, regardless of the personal-
ity’s place of domicile, residence, or citizenship at the time of death or otherwise,
whose name, voice, signature, or likeness had commercial value at the time of
the individual’s death, whether or not during the lifetime of that individual, the
individual used the individual’s name, voice, signature, or likeness on or in prod-
ucts, merchandise, goods, or for purposes of advertising, selling, or soliciting the

3

purchase or sale of products, merchandise, goods, or services. “Deceased per-
sonality” includes personalities who died before the enactment of this chapter.”

SECTION 3. Section 482P-2, Hawaii Revised Statutes, is amended to
read as follows:

“[H18482P-2[}] Property right in use of name, voice, signature, or like-
ness. Every individual or personality has a property right in the use of the
individual’s or personality’s name, voice, signature, and likeness. The right shall
be deemed to have existed before the enactment of this chapter, including at and
after the time of death of any deceased individual or deceased personality, and
shall continue to exist for a fixed period of time after death, as prescribed in sec-
tion 482P-4. This right shall be freely transferable, assignable, and licensable, in
whole or in part, by any otherwise permissible form of inter vivos or testamenta-
ry transfer, including without limitation a will or other testamentary instrument,
trust, contract, community property agreement, or cotenancy with survivorship
provisions or payable-on-death provisions, whether the will or other testamen-
tary instrument, trust, contract, community property agreement, or cotenancy
document is entered into or executed by the deceased individual or deceased
personality or by any subsequent owner of the deceased individual’s or deceased
personality’s rights as recognized by this chapter; or, if none is applicable, then
the owner of the rights shall be determined under the laws of intestate succession
applicable to interests in intangible personal property. The right exists regardless
of whether [ernet] it was commercially exploited by the individual or the per-
sonality during the individual’s or the personality’s lifetime. The right does not
expire upon the death of the individual or personality, regardless of whether the
law of the domicile, residence, or citizenship of the individual or personality at
the time of death or otherwise recognizes a similar or identical property right.
This chapter is intended to apply to all individuals and personalities, living and
deceased, including those who died before the enactment of this chapter, regard-
less of place of domicile or place of domicile at time of death. In the case of
a deceased individual or deceased personality, the rights recognized under this
chapter shall be deemed to exist at the time of death of any deceased individual
or deceased personality or subsequent successor of their rights for the purpose
of determining the person or persons entitled to these property rights as pro-
vided for in section 482P-3.”

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 5. This Act, upon its approval, shall take effect retroactive
to July 15, 2009.

(Approved June 7, 2021.)
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ACT 38 S.B. NO. 819

A Bill for an Act Relating to the Hospital Sustainability Program.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the hospital sustainability pro-
gram, established by Act 217, Session Laws of Hawaii 2012, has served a critical
role in strengthening the health care system in Hawaii. In the nine years since
its inception, the hospital sustainability program has helped acute care facilities
treat the most vulnerable patients in the State, especially low-income individuals
who require hospital services. The program has been carried out in a public-
private partnership to ensure that patients in Hawaii can access quality, afford-
able care.

The legislature further finds that, even with this program, hospitals
in the State face major financial challenges. These challenges are due in part
to the health and financial pressures related to the coronavirus disease 2019
(COVID-19) pandemic. Medicaid is jointly financed by the federal and state
governments by statutory formula. The federal government pays between fifty
per cent and seventy-four per cent, with assistance levels determined by each
state’s per capita income. States with the lowest per capita income receive higher
federal matching rates. Under federal rules, the state share must be paid from
public funds that are not federal funds. The legislature finds that provider fees
may be established to provide public funding to help financially sustain Hawaii’s
hospitals.

The legislature further finds that provider fees are used in forty-nine
states and the District of Columbia to draw down federal funds to sustain med-
icaid programs. The fees have been employed due to rising state budget deficits,
increasing health care costs, and expanding medicaid enrollment. Provider fees,
which are collected from specific categories of health care providers that agree
to the fee, may be imposed on nineteen different classes of health care services,
including inpatient and outpatient hospital and nursing facility services.

The legislature therefore finds that, in Hawaii, a hospital provider fee can
result in substantial increases in medicaid payments without putting additional
constraints on the State’s budget. The additional federal funds obtained via the
fee program authorized by the hospital sustainability program can maintain ac-
cess to care for medicaid recipients. This will allow hospitals in the State to con-
tinue to serve uninsured or underinsured patients in a timely, effective manner.
This helps to ensure the overall sustainability of the health care system in Hawaii
during the challenging time of the COVID-19 pandemic.

The purpose of this Act is to preserve access to health care for medicaid
recipients by extending the hospital sustainability program.

SECTION 2. Section 346G-4, Hawaii Revised Statutes, is amended by

amending subsections (c) and (d) to read as follows:

“(c) Moneys in the hospital sustainability program special fund shall be

used exclusively as follows:

(1) No less than [eighty-eight] ninety per cent of the revenue from the
hospital sustainability fee shall be used for one or more of the fol-
lowing[:] purposes:

(A) [Mateh] To match federal medicaid funds, with the combined
total to be used to enhance capitated rates to medicaid man-
aged care health plans for the sole purpose of increasing med-
icaid payments to private hospitals;
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(B) [Mateh] To match federal medicaid funds for Hawaii’s medic-
aid disproportionate share hospital allotment, as authorized
by current federal law for private hospitals;

(C) [Mateh] To match federal medicaid funds for a private hospital
upper payment limit pool; or

(D) [Mateh] To match federal medicaid funds with the combined
total to be used to enhance capitated rates to medicaid man-
aged care health plans for the purpose of increasing medicaid
payments to private hospitals through [a] quality or access in-
centive [peelk;] programs.

(2) [Fwelve] Ten per cent of the moneys in the hospital sustainability
program special fund may be used by the department for other de-
partmental purposes; and

(3) Any money remaining in the hospital sustainability program special
fund six months after the repeal of this chapter, shall be distributed
to hospitals within thirty days in the same proportions as received
from the hospitals.

(d) The department shall [utiize] use federal funds derived from state
hospital certified expenditures to make supplemental payments to state hospitals
and [is-autherizedto] may receive intergovernmental transfers from the state hos-
pitals to support direct supplemental payments and increased capitation rates to
health plans for the benefit of the state hospitals. During any period in which
the hospital sustainability fee is in effect, certified expenditures of state hospitals
shall not be used to make or support direct payments to private hospitals.”

SECTION 3. Section 346G-5, Hawaii Revised Statutes, is amended by
amending subsections (c) and (d) to read as follows:

“(c) The hospital sustainability fee for inpatient care services may differ
from the fee for outpatient care services but the fees charged to the hospital shall
not in the aggregate exceed [four] five and one-half per cent of the hospital’s net
patient service revenue. The inpatient hospital sustainability fee shall not exceed
[feur] five and one-half per cent of net inpatient hospital service revenue. The
outpatient hospital sustainability fee shall not exceed [feur] five and one-half
per cent of net outpatient hospital service revenue. Each fee shall be the same
percentage for all affected hospitals, subject to subsection (d).

(d) The department shall exempt [ehildren'shespitals;] federal hospi-
tals[;] and public hospitals[;-and-psyehiatrie-hospitals] from the hospital sustain-
o additi N hall

ability fees on inpatient services|:

] and outpatient care services [federal-hospitals

Children’s hospitals, psychiatric hospitals, and rehabilitation hospitals

may be assessed hospital sustainability fees on inpatient and outpatient services

at a different rate than other private hospitals. The department may also exclude
any facility from the hospital sustainability fee if it is determined that its exclu-

sion is required to meet federal standards of approval.”

SECTION 4. Section 346G-6, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) The department shall collect, and each hospital shall pay, if so re-
quired, the hospital sustainability fee [ret] no later than the [thirtieth] sixtieth
day after the end of each calendar month; provided that if required federal ap-
provals have not been secured by the end of a calendar month, the fees for that
month shall be paid within ten days after notification to the hospitals that the
required approvals have been received.”
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SECTION 5. Section 346G-10, Hawaii Revised Statutes, is amended as
follows:

1.  Amending subsection (b) to read:

“(b) In accordance with title 42 Code of Federal Regulations part 438,
the department shall use revenues from the hospital sustainability fee and federal
matching funds to enhance the capitated rates paid to medicaid managed care

health plans for [state-fiseal years2049-2020-and-2020-20215] the period of July 1

through December 31, 2021, and calendar years 2022 and 2023, consistent with
the following objectives:

(1) The rate enhancement shall be used exclusively for increasing reim-
bursements to private hospitals, to support the availability of ser-
vices and to ensure access to care to the medicaid managed care
health plan enrollees;

(2) The rate enhancement shall be made part of the monthly capitated
rates by the department to medicaid managed care health plans,
which shall provide documentation to the department and the hos-
pital trade association located in Hawaii certifying that the reve-
nues received under paragraph (1) are used in accordance with this
section;

(3) The rate enhancement shall be actuarially sound and approved by
the federal government for federal fund participation;

(4) The rate enhancements shall be retroactive to July 1, 2012, or the ef-
fective date approved by the federal government, whichever is later.
Retroactive rate enhancements shall be paid within thirty days of
notification by the Centers for Medicare and Medicaid Services to
the department of all necessary approvals; and

(5) Payments made by the medicaid managed care health plans shall be
made within thirty business days upon receipt of monthly capita-
tion rates from the department.”

2 Amending subsection (d) to read:

“(d) To the extent the hospital sustainability program is not effective for
the entire year, the hospital sustainability fee, the state medicaid expenses and
administrative fee, and the corresponding [

medieatid-managed-eare-health-plan|
payments to fulfill the requirements of section 346G-4(c) shall be based on the

proportion of the fiscal year the program is in effect.”

SECTION 6. Section 346G-12, Hawaii Revised Statutes, is amended to

read as follows:

“8§346G-12 Termination. (a) Collection of the hospital sustainability

fee established by section 346G-5 shall be discontinued if:

(1) The required federal approvals specified in section 346G-7 are not
granted or are revoked by the Centers for Medicare and Medicaid
Services;

(2) The department reduces funding for hospital services below the
state appropriation in effect as of July 1, [2626;] 2021;

(3) The department or any other state agency uses the money in the
hospital sustainability program special fund for any use other than
the uses permitted by this chapter; or

(4) Federal financial participation to match the revenue from the hos-
pital sustainability fee becomes unavailable under federal law; pro-
vided that the department shall terminate the imposition of the
hospital sustainability fee beginning on the date the federal statu-
tory, regulatory, or interpretive change takes effect.
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(b) [Netwithstandingseetion346G-4(e)—f] If collection of the hospi-
tal sustainability fee is discontinued as provided in this section, any remaining
moneys in the hospital sustainability program special fund shall be distributed
[ ithinthi Y y ‘=~-“= :- o+t e-Same .. Suvass i H
tainabiity-fee-was-eelleeted:] pursuant to section 346G-4(c).”

SECTION 7. Act 217, Session Laws of Hawaii 2012, as amended by
section 2 of Act 141, Session Laws of Hawaii 2013, as amended by section 2 of
Act 123, Session Laws of Hawaii 2014, as amended by Section 2 of Act 70, Ses-
sion Laws of Hawaii 2015, as amended by section 3 of Act 60, Session Laws of
Hawaii 2016, as amended by section 5 of Act 59, Session Laws of Hawaii 2017,
as amended by section 6 of Act 173, Session Laws of Hawaii 2019, is amended
by amending section 5 to read as follows:

“SECTION 5. This Act shall take effect on July 1, 2012, and shall be
repealed on [Fune36,202}:] December 31, 2023; provided that section -4,
Hawaii Revised Statutes, in section 2 of this Act, and the amendment to section
36-30(a), Hawaii Revised Statutes, in section 3 of this Act, shall be repealed on
[Peecember-314,20621] June 30, 2024.”

SECTION 8. Act 123, Session Laws of Hawaii 2014, as amended by
section 3 of Act 70, Session Laws of Hawaii 2015, as amended by section 4 of
Act 60, Session Laws of Hawaii 2016, as amended by section 6 of Act 59, Ses-
sion Laws of Hawaii 2017, as amended by section 7 of Act 173, Session Laws of
Hawaii 2019, is amended by amending section 7 to read as follows:

“SECTION 7. This Act shall take effect on June 29, 2014; provided
that:
(1) Section 5 shall take effect on July 1, 2014; and
(2) The amendments made to sections 36-27(a) and 36-30(a), Hawaii
Revised Statutes, in sections 3 and 4 of this Act shall be repealed on
[Peeember34+,2021] June 30, 2024.”

SECTION 9. There is appropriated out of the hospital sustainability
program special fund the sum of $100,000,000 or so much thereof as may be
necessary for fiscal year 2021-2022 and the same sum or so much thereof as may
be necessary for fiscal year 2022-2023 for the purposes of the hospital sustain-
ability program special fund.

The sums appropriated shall be expended by the department of human
services for the purposes of this Act.

SECTION 10. Statutory material to be repealed is bracketed and
stricken. New statutory material is underscored.

SECTION 11. This Act shall take effect on June 29, 2021; provided that
sections 8 and 9 of this Act shall take effect on July 1, 2021.

(Approved June 7, 2021.)

ACT 39 H.B. NO. 125

A Bill for an Act Relating to the Uniform Employee and Student Online Privacy
Protection Act.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature considers this Act to be of statewide
concern.
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SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER
UNIFORM EMPLOYEE AND STUDENT ONLINE PRIVACY
PROTECTION ACT

§ -1 Short title. This chapter shall be known and may be cited as
the Uniform Employee and Student Online Privacy Protection Act.

§ -2 Definitions. As used in this chapter:

“Content” means information, other than login information, that is con-
tained in a protected personal online account, accessible to the account holder,
and not publicly available.

“Educational institution” means a person that provides students an orga-
nized program of study or training that is academic, technical, trade-oriented,
or preparatory for gaining employment and for which the person gives academic
credit. “Educational institution” includes:

(1) A public or private institution; and

(2) An agent or designee of the educational institution.

“Electronic” means relating to technology having electrical, digital, mag-
netic, wireless, optical, electromagnetic, or similar capabilities.

“Employee” means an individual who provides services or labor to an
employer in exchange for salary, wages, or the equivalent or, for an unpaid in-
tern, academic credit or occupational experience. “Employee” includes:

(1) A prospective employee who has:

(A) Expressed to the employer an interest in being an employee; or
(B) Applied for or is applying for employment by, or is being re-
cruited for employment by, the employer; and

(2) Anindependent contractor.

“Employer” means a person that provides salary, wages, or the equivalent
to an employee in exchange for services or labor or engages the services or labor
of an unpaid intern. “Employer” includes an agent or designee of the employer.

“Login information” means a username and password, password, or oth-
er means or credentials of authentication required to access or control:

(1) A protected personal online account; or

(2) Ancelectronic device, which the employee’s employer or the student’s

educational institution has not supplied or paid for in full, that itself
provides access to or control over the account.

“Login requirement” means a requirement that login information be pro-
vided before a protected personal online account or electronic device can be
accessed or controlled.

“Online” means accessible by means of a computer network or the
Internet.

“Person” means an individual; estate; business or nonprofit entity; public
corporation; government or governmental subdivision, agency, or instrumental-
ity; or other legal entity.

“Protected personal online account” means any online account main-
tained by an employee or a student, including social media or electronic mail
accounts, that is protected by a login requirement. “Protected personal online
account” does not include an account, or the discrete portion of an account,
that was:
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(1) Opened at an employer’s behest, or provided by an employer and
intended to be used solely or primarily on behalf of or under the
direction of the employer; or

(2) Opened at an educational institution’s behest, or provided by an
educational institution and intended to be used solely or primarily
on behalf of or under the direction of the educational institution.

“Publicly available” means available to the general public.

“Record” means information that is inscribed on a tangible medium or
that is stored in an electronic or other medium and is retrievable in perceivable
form.

“Specifically identified content” means data or information stored in a
protected personal online account that is identified with sufficient particular-
ity to distinguish the discrete individual pieces of content being sought from a
substantial percentage of other data or information stored in the account with
which it may share similar characteristics. The identification may be based on
identification or verification by an individual creator, poster, sender, viewer or
recipient of characteristics of that content that in the aggregate allow the em-
ployee or student requested to provide access to that content to distinguish that
content with reasonable certainty from any other data or information stored in
the account with which it may share similar characteristics.

“State” means a state of the United States, the District of Columbia, the
United States Virgin Islands, or any territory or insular possession subject to the
jurisdiction of the United States.

“Student” means an individual who participates in an educational insti-
tution’s organized program of study or training. “Student” includes:

(1) A prospective student who expresses to the institution an interest in
being admitted to, applies for admission to, or is being recruited for
admission by, the educational institution; and

(2) A parent or legal guardian of a student under the age of eighteen
years.

§ -3 Protection of employee online account. (a) Subject to the ex-
ceptions in subsection (b), an employer shall not:
(1) Require, coerce, or request an employee to:

(A) Disclose the login information for a protected personal online
account;

(B) Disclose the content of the account, except that, without co-
ercion and pursuant to a clear statement that acceptance is
voluntary and not required, an employer may request an em-
ployee to add the employer to, or to not remove the employer
from, the set of persons to which the employee grants access to
the content;

(C) Alter the settings of the account in a manner that makes the
login information for or content of the account more acces-
sible to others;

(D) Access the account in the presence of the employer in a man-
ner that enables the employer to observe the login information
for or content of the account; or

(E) Turn over to the employer an unlocked personal technological
device for purposes of gaining access to a protected personal
online account; or

(2) Take, or threaten to take, adverse action against an employee for
failure to comply with an employer’s:
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(A) Requirement, coercive action, or request that violates para-
graph (1); or

(B) Request under paragraph (1)(B) to add the employer to, or to
not remove the employer from, the set of persons to which the
employee grants access to the content of a protected personal
online account.

Nothing in subsection (a) shall prevent an employer from:

Accessing information about an employee that is publicly available;

Complying with a federal or state law, court order, or rule of a self-

regulatory organization established by federal or state statute, in-

cluding a self-regulatory organization as defined in section 3(a)(26)

of the Securities Exchange Act of 1934, title 15 United States Code

section 78c(a)(26);

Implementing and enforcing a policy pertaining to the use of an

employer-issued electronic communications device or the use of an

employee-owned electronic communications device that will be used

for business purposes; or

Without requesting or requiring an employee to provide login in-

formation for or other means of authentication that provides access

to the employee’s protected personal online account, requesting or

requiring an employee to share specifically identified content for the

purpose of:

(A) Enabling an employer to comply with its own legal and regula-
tory obligations;

(B) Investigating an allegation, based on specific facts regarding
specifically identified content, of:

(1) Noncompliance with an employer prohibition against
work-related employee misconduct of which the em-
ployee has reasonable notice, is in a record, and was not
created primarily to gain access to a protected personal
online account; or

(i) The disclosure of information in which the employer has
a proprietary interest or information the employer has a
legal obligation to keep confidential; and

(C) Investigating threats to safety, including:

(i) Unlawful harassment or threats of violence in the
workplace;

(i) Threats to employer information technology or commu-
nications technology systems; or

(ii1) Threats to employer property.
An employer with whom content is shared by an employee for a

purpose specified in subsection (b)(4) shall:

(1)
(2)
(3)
(d)

Not access or view unshared content;

Use the shared content only for the specified purpose; and

Not alter the shared content.

An employer that acquires the login information for an employee’s

protected personal online account by means of otherwise lawful technology that
monitors the employer’s network, or employer-provided devices, for a network
security, data confidentiality, or system maintenance purpose:

(D
2
©)

Shall not be held liable for violation of this chapter on the sole basis
of having the login information;

Shall not use the login information to access or enable another per-
son to access the account;

Shall make reasonable effort to keep the login information secure;
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(4)
)

(e)

Shall not share the login information with any other person; and

Shall dispose of the login information as soon as, as securely as, and

to the extent reasonably practicable; provided that if the employer is

retaining the login information for use in:

(A) An ongoing investigation of an actual or suspected breach of
computer, network, or data security; or

(B) A specific criminal complaint or civil action, or the investiga-
tion thereof,

the employer shall make a reasonable effort to keep the login infor-

mation secure and dispose of it as soon as, as securely as, and to the

extent reasonably practicable after completion of the investigation,

complaint, or action.

Nothing in subsection (a) shall be construed to diminish the author-

ity or obligation of an employer to investigate complaints, allegations, or the
occurrence of prohibited discriminatory practices, including harassment, based
on race, sex, or other characteristics protected under part I of chapter 378.

-4 Protection of student online account. (a) Subject to the excep-

tions in subsection (b), an educational institution shall not:

(1)

2

(b)

(1)
2

(©)

from:

110

Require, coerce, or request a student to:

(A) Disclose the login information for a protected personal online
account;

(B) Disclose the content of the account, except that, without co-
ercion and pursuant to a clear statement that acceptance is
voluntary and not required, an educational institution may re-
quest a student to add the educational institution to, or to not
remove the educational institution from, the set of persons to
which the student grants access to the content;

(C) Alter the settings of the account in a manner that makes the
login information for or content of the account more acces-
sible to others;

(D) Access the account in the presence of the educational insti-
tution in a manner that enables the educational institution to
observe the login information for or content of the account; or

(E) Turn over to the educational institution an unlocked personal
technological device for purposes of gaining access to a per-
sonal online account; or

Take, or threaten to take, adverse action against a student for failure

to comply with an educational institution’s:

(A) Requirement, coercive action, or request that violates para-
graph (1); or

(B) Request under paragraph (1)(B) to add the educational institu-
tion to, or to not remove the educational institution from, the
set of persons to which the student grants access to the content
of a protected personal online account.

Nothing in subsection (a) shall prevent an educational institution

Accessing information about a student that is publicly available;
Complying with a federal or state law, court order, or rule of a self-
regulatory organization established by federal or state statute; or
Without requesting or requiring a student to provide login informa-
tion for or other means of authentication that provides access to the
student’s protected personal online account, requesting or requiring
a student to share specifically identified content for the purpose of:
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(A) Enabling an educational institution to comply with its own le-
gal and regulatory obligations;

(B) Investigating an allegation, based on specific facts regarding
specifically identified content, of:

(1) Noncompliance with an educational institution’s prohi-
bitions against education-related student misconduct of
which the student has reasonable notice, is in a record,
and was not created primarily to gain access to a pro-
tected personal online account; or

(i) The disclosure of any interest or information the educa-
tional institution has a legal obligation to keep confiden-
tial; and

(C) Investigating threats to safety, including:

(1)  Unlawful harassment or threats of violence at the educa-
tional institution;

(i) Threats to the educational institution’s information tech-
nology or communications technology systems; or

(iii)  Threats to the educational institution’s property.
An educational institution with whom content is shared by a stu-

dent for a purpose specified in subsection (b)(3) shall:

(1)
(2)
3)

Not access or view unshared content;
Use the shared content only for the specified purpose; and
Not alter the shared content.

(d) An educational institution that acquires the login information for
a student’s protected personal online account by means of otherwise lawful
technology that monitors the educational institution’s network, or educational
institution-provided devices, for a network security, data confidentiality, or sys-
tem maintenance purpose:

(1)
2
(3)

(4)
©)

§

Shall not be held liable for violation of this chapter on the sole basis

of having the login information;

Shall not use the login information to access or enable another per-

son to access the account;

Shall make reasonable effort to keep the login information secure;

Shall not share the login information with any other person; and

Shall dispose of the login information as soon as, as securely as, and

to the extent reasonably practicable; provided that if the educational

institution is retaining the login information for use in:

(A) An ongoing investigation of an actual or suspected breach of
computer, network, or data security; or

(B) A specific criminal complaint or civil action, or the investiga-
tion thereof,

the educational institution shall make a reasonable effort to keep

the login information secure and dispose of it as soon as, as securely

as, and to the extent reasonably practicable after completion of the

investigation, complaint, or action.

-5 Civil action. (a) The attorney general may bring a civil action

in district court against an employer or educational institution for a violation of
this chapter. A prevailing attorney general may obtain:

(1)
2

Injunctive and other equitable relief; and
A civil penalty of up to $1,000 for each violation, but not exceeding
$100,000 for all violations caused by the same event.
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(b) Anemployee or student may bring a civil action against the employ-
ee’s employer or student’s educational institution for a violation of this chapter.
A prevailing employee or student may obtain:

(1) Injunctive and other equitable relief;

(2) Actual and general damages; and

(3) Costs and reasonable attorney’s fees.

(¢) An action under subsection (a) shall not preclude an action under
subsection (b), and an action under subsection (b) shall not preclude an action
under subsection (a).

(d) This chapter shall not affect a right or remedy available under any
law other than this chapter.

§ -6 Relation to Electronic Signatures in Global and National Com-
merce Act. This chapter modifies, limits, or supersedes the Electronic Signa-
tures in Global and National Commerce Act, title 15 United States Code section
7001 et seq., but does not modify, limit, or supersede section 101(c) of that Act,
title 15 United States Code section 7001(c), or authorize electronic delivery of
any of the notices described in section 103(b) of that Act, title 15 United States
Code section 7003(b).

§ -7 Relation to other state laws. In case of any conflict between
any provision of this chapter and a provision of any other chapter, this chapter
shall control.

§ -8 Severability. If any provision of this chapter or its application
to any person or circumstance is held invalid, the invalidity does not affect other
provisions or applications of this chapter which can be given effect without the
invalid provision or application, and to this end the provisions of this chapter
are severable.”

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 4. This Act shall take effect upon its approval.
(Approved June 7, 2021.)

ACT 40 S.B. NO. 1042

A Bill for an Act Relating to Covered Offender Registration.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii supreme court, in its ruling in Doe v. Connors,
145 Haw. 469, 454 P. 3d 410 (2019), held that Doe, who was required to register
as a sex offender in the State of Washington, was not required to register as a
covered sex offender under Hawaii law. Doe had been convicted in Washington
for communication with a minor for an immoral purpose. The Hawaii supreme
court held that the offense did not match any of Hawaii’s covered offenses, in-
cluding solicitation to engage in sexual conduct with a minor who is less than
fourteen years old.

As a result of the Doe decision, a person who visits Hawaii for more than
ten days or visits Hawaii for an aggregate period exceeding thirty days per year
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does not need to register as a covered offender in Hawaii if the person’s out-of-
state conviction does not correspond to a covered offense under Hawaii law.

The purpose of this Act is to require those persons who have been desig-
nated as a covered offender, sex offender, offender against minors, repeat covered
offender, sexually violent predator, or any other sexual offender designation in
another state or jurisdiction, and were, as a result, subject to registration in that
state or jurisdiction, or would be if residing in that state or jurisdiction, to be
subject to registration requirements in Hawaii.

SECTION 2. Section 846E-2, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) A person who establishes or maintains a residence in this State or
who remains in this State for more than ten days or for an aggregate period

exceeding thirty days in one calendar year, and who has not been designated
as a covered offender by a court of this State but who has been designated as a

covered offender, sex offender, offender against minors, repeat covered offender,
sexually violent predator, or any other sexual offender designation in another
state or jurisdiction and was, as a result of [saeh] the designation, subjected to
registration or community or public notification, or both, or would be if the
person was a resident of that state or jurisdiction, without regard to whether the
person otherwise meets the criteria for registration as a covered offender, shall
register in the manner provided in this section [

]. A person who meets
the criteria of this subsection is subject to the requirements of this chapter for
covered offenders and penalty provisions of section 846E-9 until the person suc-
cessfully petltlons [

( l) [Providing] The attorney general for termination of registration re-
quirements by providing an order issued by the court that designated

the person as a covered offender, sex offender, offender against mi-
nors, repeat covered offender, sexually violent predator, or any other
sexual offender designation in the state or jurisdiction in which the
order was issued, which states that [sueh] the designation has been
removed or demonstrates to the attorney general that [sueh] the des-
ignation, if not imposed by a court, has been removed by operation
of law or court order in the state or jurisdiction in which the desig-
nation was made, and [sueh] the person does not meet the criteria
for registration as a covered offender under the laws of this State[:
of];_provided that if the person is not satisfied with the decision of

the attorney general on the request for termination of registration
requirements, the person may appeal the decision pursuant to chap-

meet-the criteriafor registration-as-a covered-offender under-the
laws-ofthisState:] The court for termination of registration require-
ments pursuant to sectlon 846E 10.

SECTION 3. Section 846E-10, Hawaii Revised Statutes, is amended to
read as follows:
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“8§846E-10 Termination of registration requirements. (a) Tier 3 offens-
es. A covered offender whose covered offense is any of the following offenses
shall register for life and, except as provided in subsection (e), may not petition
the court, in a civil proceeding, for termination of registration requirements:

(1) Any offense set forth in section 707-730(1)(a), (b), (d), or (e)[] 707-

731(1)(a) or (b)[5]: 707-732(1)(a), (b), or (f)[;]: or 707-733.6

(2) An offense set forth in section 707-720; provided that the offense
involves kidnapping of a minor by someone other than a parent;

(3) An offense that is an attempt, criminal solicitation, or criminal con-
spiracy to commit any of the offenses in paragraph (1) or (2);

(4) Any criminal offense that is comparable to one of the offenses in
paragraph (1), (2), or (3); or

(5) Any federal, military, out-of-state, tribal, or foreign offense that is
comparable to one of the offenses in paragraph (1), (2), or (3).

(b) A repeat covered offender shall register for life and, except as pro-
vided in subsection (e), may not petition the court, in a civil proceeding, for
termination of registration requirements.

(c) Tier 2 offenses. A covered offender who has maintained a clean
record for the previous twenty-five years, excluding any time the offender was in
custody or civilly committed, and who has substantially complied with the regis-
tration requirements of this chapter for the previous twenty-five years, or for the
portion of that twenty-five years that this chapter has been applicable, and who
is not a repeat covered offender may petition the court, in a civil proceeding, for
termination of registration requirements; provided that the covered offender’s
most serious covered offense is one of the following:

(1) Any offense set forth in section 707-730(1)(c), 707-731(1)(c), 707-
732(1)(c), 707-750, 707-751, 712-1202, or 712-1203(1)(b), as section
712-1203(1)(b) read [prior-te] before its amendment pursuant to sec-
tion 9 of Act 147, Session Laws of Hawaii 2008;

(2) An offense set forth in section 707-720; provided that the charging
document for the offense for which there has been a conviction al-
leged intent to subject the victim to a sexual offense;

(3) An offense set forth in section 707-756 that includes an intent to
promote or facilitate the commission of another felony covered of-
fense as defined in section 846E-1;

(4) An offense that is an attempt, criminal solicitation, or criminal con-
spiracy to commit any of the offenses in paragraph (1), (2), or (3);

(5) Any criminal offense that is comparable to one of the offenses in
paragraph (1), (2), (3), or (4); or

(6) Any federal, military, out-of-state, tribal, or foreign offense that is
comparable to one of the offenses in paragraph (1), (2), (3), or (4).

(d) Tier 1 offenses. A covered offender who has maintained a clean
record for the previous ten years, excluding any time the offender was in custody
or civilly committed, and who has substantially complied with the registration
requirements of this chapter for the previous ten years, or for the portion of that
ten years that this chapter has been applicable, and who is not a repeat covered
offender may petition the court, in a civil proceeding, for termination of regis-
tration requirements; provided that the covered offender’s most serious covered
offense is one of the following:

(1) Any offense set forth in section 707-732(1)(d) or (e), 707-733(1)(a),

707-752, 707-759, 711-1110.9, 712-1203(1), or 712-1209.1;

(2) An offense set forth in section 707-721 or 707-722; provided that
the offense involves unlawful imprisonment of a minor by someone
other than a parent;
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(3) An offense set forth in section 707-757 that includes an intent to
promote or facilitate the commission of another covered offense as
defined in section 846E-1;

(4) An offense that is an attempt, criminal solicitation, or criminal con-
spiracy to commit any of the offenses in paragraph (1), (2), or (3);

(5) Any criminal offense that is comparable to one of the offenses in
paragraph (1), (2), (3), or (4);

(6) Any federal, military, out-of-state, tribal, or foreign offense that is
comparable to one of the offenses in paragraph (1), (2), (3), or (4);
or

(7) Any other covered offense that is not specified in subsection (a) or
(¢) or paragraph (1), (2), (3), (4), (5), or (6).

(e) Notwithstanding any other provisions in this section, any covered
offender, forty years after the covered offender’s date of release or sentenc-
ing, whichever is later, for the covered offender’s most recent covered offense,
may petition the court, in a civil proceeding, for termination of registration
requirements.

(f)  In the civil proceeding for termination of registration requirements,
the State shall be represented by the attorney general; provided that the attorney
general, with the prosecuting agency’s consent, may designate the prosecuting
agency that prosecuted the covered offender for the most recent covered offense
within the State to represent the State. For covered offenders who have never
been convicted of a covered offense within the State [efHawaii], the attorney
general shall represent the State; provided that the attorney general, with the
prosecuting agency’s consent, may designate the prosecuting agency for the
county in which the covered offender resides to represent the State. The court
may order this termination upon substantial evidence and more than proof by a
preponderance of the evidence that:

The covered offender has met the statutory requirements of eligibil-
ity to petition for termination;

(2) The covered offender has substantially complied with registration
requirements;

(3) The covered offender is very unlikely to commit a covered offense
ever again; and

(4) Registration by the covered offender will not assist in protecting the
safety of the public or any member thereof.

(2) A person who does not meet the criteria for registration as a covered

offender under the laws of this State, but is subject to registration pursuant to

section 846E-2(b), may petition the court, in a civil proceeding, for termination
of registration requirements; provided that the person has maintained a clean
record for the previous ten years, excluding any time the person was in custody
or civilly committed; has substantially complied with the registration require-
ments of this chapter for the previous ten years; and was not designated a repeat
covered offender in any state or jurisdiction. The attorney general shall represent
the State; provided that the attorney general, with the prosecuting agency’s con-
sent, may designate the prosecuting agency for the county in which the person
resides to represent the State. The court may order this termination upon sub-

stantial evidence and more than proof by a preponderance of the evidence that:
(1) The person has met the statutory requirements of eligibility to peti-

tion for termination;
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The person has substantially complied with registration require-
ments;

The person is very unlikely to commit a covered offense; and
Registration by the person will not assist in protecting the safety of
the public or any member thereof.

(h) A denial by the court for relief pursuant to a petition under this sec-

tion shall preclude the filing of another petition for five years from the date of
the most recent denial.”

BE B

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved June 7, 2021.)

ACT 41 H.B. NO. 1036

A Bill for an Act Relating to Public Safety.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 353C, Hawaii Revised Statutes, is amended by
adding a new section to be designated and to read as follows:

“8353C- Service of process; list. (a) For service of process, the di-
rector shall maintain a list of independent civil process servers to process:

(1) Orders to show cause pursuant to chapters 603, 604, and 633;

(2) Garnishment pursuant to chapter 652;

(3) Writs of replevin and attachment pursuant to chapter 634;

(4) Writs of possession pursuant to chapters 501 and 666;

(5) Orders for examination pursuant to chapter 636; and

(6) Writs of attachment or execution pursuant to chapter 651.

(b) Any independent civil process server may submit the server’s name
to the director to be placed on the list;
provided that a person shall not be placed on the list if the person:

(1) Isserving a criminal sentence;

(2) Has been convicted of a crime within the previous ten years;

(3) Isrequired to register as a sex offender;

(4) Is subject to any other legal restriction, including a temporary re-

straining order, that prevents the person from serving process; or

(5) Cannot provide a copy of a current State of Hawaii general excise

tax license.

(c) The department, the State, and the agencies, officers, and employees
of the department or the State shall not be responsible or liable for the actions
of any independent civil process servers on the list. The maintenance of the list
shall not create a private cause of action against the department, the State, or the
agencies, officers, and employees of the department or the State.

(d) Placement of a person’s name on the list shall not make the person
a law enforcement officer, sheriff or deputy sheriff, or an employee or agent of
the State.”

SECTION 2. Section 501-154, Hawaii Revised Statutes, is amended to
read as follows:
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“§501-154 Writ of possession, service, time limit for registration. When
in any action in the nature of an action of ejectment an execution or writ of pos-
session has been issued and served by the sheriff, deputy sheriff, police officer, or
independent civil process server from the department of public safety’s list under

section 353C- _, the [effieer] sheriff, deputy sheriff, police officer, or independent
civil process server shall cause a copy of the writ, with a return of the [efficer’s]

doings of the sheriff, deputy sheriff, police officer, or independent civil process
server thereon, to be filed and registered within three months after the service and
before the return of the writ into the clerk’s office. The plaintiff, in case the judg-
ment was that the plaintiff was entitled to an estate in fee simple in the demanded
premises, or in any part thereof, and for which execution or writ of possession
issued, is thereupon entitled to the entry of a new certificate of title.”

SECTION 3. Section 603-29, Hawaii Revised Statutes, is amended to
read as follows:

“8603-29 Order to show cause. Whenever a complaint has been filed
in circuit court alleging leased or rented personal property the value of which is
$5,000 or more, has been retained by the defendant fourteen days after the ter-
mination of the lease or rental contract, either by passage of time or by reason
of any default under the terms and conditions of the lease or rental contract, the
plaintiff may petition the court for an order to show cause.

Upon the filing of the petition with a copy of the lease or rental contract
and an affidavit sworn to by the plaintiff or some competent affiant setting forth
a statement of facts sufficient to show the termination of the lease or rental
contract, the court may issue an order directing the defendant to either return
the leased or rented personal property to the plaintiff or to appear and show
cause for the possession at such time as the court shall direct but [ret] no later
than ten days from the date of service of the order to show cause. The order to
show cause shall also provide that if the leased or rented personal property is
not returned to the plaintiff [prier+te] before the hearing, the defendant shall, if
reasonably feasible, produce the property at the hearing. If, at the hearing, it is
proved to the satisfaction of the court that the plaintiff is entitled to possession
of the leased or rented personal property, it shall issue an order directed to the
sheriff, deputy sheriff, [er-person-authorized-by-therules-of-eourt;] police officer,
or independent civil process server from the department of public safety’s list
under section 353C- commanding the sheriff, deputy sheriff, [er-otherper-
sonauthorized-by-therules-ofeourt] police officer, or independent civil process
server to seize the personal property therein described and to deliver the same to
the plaintiff or the plaintiff’s agent. Service of the order to show cause shall be
as provided by law or rule of court for cases in the circuit courts, or by registered
mail or by certified mail with return receipt showing delivery within the circuit.”

SECTION 4. Section 604-6.2, Hawaii Revised Statutes, is amended to
read as follows:

“§604-6.2 Order to show cause. Upon the filing of a complaint with
a copy of a lease or rental contract and an affidavit sworn to by the plaintiff or
some competent affiant setting forth a statement of facts sufficient to show that
the leased or rented personal property has been in the defendant’s possession at
least fourteen days after the termination of the lease or rental contract, either by
passage of time or by reason of any default under the terms and conditions of
the lease or rental contract, the court may issue an order directing the defendant
to either return the leased or rented personal property to the plaintiff or to ap-
pear and show cause for the possession at such time as the court shall direct, but
[ret] no later than ten days from the date of service of the order to show cause.
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The order to show cause shall also provide that, if the leased or rented personal
property is not returned to the plaintiff [prierte] before the hearing, the defen-
dant shall, if reasonably feasible, produce the property at the hearing. If, at the
hearing, it is proved to the satisfaction of the court that the plaintiff is entitled
to possession of the leased or rented personal property, it shall issue an order
directed to the sheriff, deputy sheriff, |

of-eourt] police officer. or independent civil process server from the department
of public safety’s list under section 353C- commanding the sheriff, deputy
sheriff, [or-a-person-authorized-by-the-rules-ef-eounrt] police officer, or indepen-
dent civil process server to seize the personal property therein described and to
deliver the same to the plaintiff or the plaintiff’s agent. Service of the order to
show cause shall be as provided by law or rule of court for cases in the district
courts, or by registered mail or by certified mail with return receipt showing de-
livery within the State.”

SECTION 5. Section 607-4, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:
“(d) Fees of sheriff, deputy sheriff, police officer, or [
] independent civil process server from the department
of public safety’s list under section 353C- __ shall be as provided under section
607-8(a).”

SECTION 6. Section 607-8, Hawaii Revised Statutes, is amended by
amending its title and subsection (a) to read as follows:

“8607-8 Fees of sherlff deputy sheriff, police ofﬁcer, servmg or levylng
ofﬁcer, or |

<] independent civil process server (a)
For all necessary travel in making the service, per mile for every mile more than
one........ 60 cents; provided that:

(1) No allowance shall be made where the serving individual uses a
conveyance furnished to the serving individual by the State, or any
political or municipal subdivision thereof;

(2) Where the serving individual serves more than one person in the
course of one trip, the serving individual shall not charge, in the ag-
gregate for all services more than the mileage for the entire trip; and

(3) As far as practicable, in order to minimize the mileage fees for the
service, the sheriff or [ether] chief of police of the serving police
ofﬁcers or [e&her—pefseﬂ—a&ﬂ%emed—by—eheﬁﬂes—e{leekmt—whefe—ser—

] 1ndenendent civil

process server from the department of public safety’s list under sec-
tion 353C- shall cause the process to be transmitted to the sher-
iff, a deputy sheriff, the chief of police, [¢

] a police officer, or an
independent civil | process server upon the island of service who shall
make the service upon receipt of the process; and the service shall
be valid, notwithstanding that the process may not be addressed
to the individual actually making the service or to the individual’s

superior.
For serving criminal summons or any other criminal process except a
subpoena, for each person served therewith.................... $30 effective July 1,

2001. Service of criminal summons or any other criminal process shall be made
only by persons authorized to serve criminal summons [H#-accordance-with-rales
of-court

].
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For serving civil summons, subpoena, subpoena duces tecum, or any
other civil process, except a subpoena or a! garnishee summons, for each person
served therewith.................... $43 effective July 1, 2015.

For serving: garnishee summons, for each person............c.cc.c....... $30 ef-
fective July 1, 2015.

For returning as unserved after due and diligent search any process when
it has been found that the person to be served has left the State.................... $10
effective July 1, 2015.

For serving any execution or other process for the collection of money,
for every dollar collected up to $10,000.................... 5 cents.

And for every dollar over $10,000......2-1/2 cents.

All fees paid to any printer for publishing an advertisement of the sale of
any property.

For every bill of sale................. $4.

For executing and acknowledging a deed pursuant to a sale of real estate
to be paid by the grantee in the deed....$10.

For drawing any bond required by law.......... $4.

For serving writ of possession or restitution, putting any person entitled
into the possession of premises, and removing a tenant pursuant to order of

Together [wﬂ-}] with' all necessary expenses incurred by the individual
serving the writ, incident to the eviction.

For selling any property on an order from the court other than an execu-
tion, the same allowance as for service and sales by execution.

The fees for service of executions, attachments, and collection of judg-
ments, together with all costs incurred after judgment rendered, not included in
the judgment, in all courts of the State, shall be collected in addition to the sum
directed to be levied and collected in the writ.

In lieu of any fee under this subsection, the fee may be an hourly rate of
[ret] no less than $50 per hour agreed upon in advance between the party re-
questing the service and the sheriff, deputy sheriff, police officer, or [etherpersen
authorized by the rules of court| mdeoendent civil process server performing the

service.”

SECTION 7. Section 633-8, Hawaii Revised Statutes, is amended to
read as follows:

“8§633-8 Order to show cause. Upon the filing of a complaint with a
copy of a lease or rental contract and an affidavit sworn to by the plaintiff or
some competent affiant setting forth a statement of facts sufficient to show that
the leased or rented personal property has been in the defendant’s possession at
least fourteen days after the termination of the lease or rental contract, either by
passage of time or by reason of any default under the terms and conditions of
the lease or rental contract, the court may issue an order directing the defendant
to either return the leased or rented personal property to the plaintiff or to ap-
pear and show cause for the possession at such time as the court shall direct, but
[met] no later than five days from the date of service of the order to show cause.
The order to show cause shall also provide that, if the leased or rented personal
property is not returned to the plaintiff [prierte] before the hearing, the defen-
dant shall, if reasonably feasible, produce the property at the hearing. If, at the
hearing, it is proved to the satisfaction of the court that the plaintiff is entitled
to possession of the leased or rented personal property, it shall issue an order
directed to the sheriff, deputy sheriff, [
ef-eeurt] police officer, or independent civil process server from the department
of public safety’s list under section 353C- commanding the sheriff, deputy
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sheriff, [er-otherperson-authorized-by-the-rules-ef-eourt] police officer, or inde-
pendent civil process server to seize the personal property therein described and

to deliver the same to the plaintiff or the plaintiff’s agent. Service of the order
to show cause shall be as provided by law or rule of court for cases in the district
courts, or by registered mail or by certified mail with return receipt showing de-
livery within the circuit.”

SECTION 8. Section 634-11, Hawaii Revised Statutes, is amended to
read as follows:

“8634-11 Interpleader; application for order by sheriff [er—et-her—pefseﬂ
autherized by-the rules-of-eourt:|, deputy sheriff, police officer, or independent civil
process server. When, in the execution of process against goods and chattels
issued by or under the authority of the courts of the State, by reason of claims
made to such goods and chattels by assignees of bankrupts and other persons
not being the parties against whom such process had issued, whereby the sheriff,
deputy sheriffs, [ether] police officers, or [
court] ndependent civil process servers from the department of public safety’s
list under section 353C- are exposed to the hazard and expense of actions,
any such claim shall be made to any goods or chattels taken or intended to be
taken in execution under any such process or to the proceeds or value thereof, it
shall be lawful for the court, out of which the execution shall have issued, or any
judge thereof, upon apphcatmn of the sheriff, deputy sheriff, [other] pohc e of-
ficer, or [e{-her—pefseﬁ—aﬂ{-lﬁkeﬂ-zed—by—ﬂ&e—fu}es—ef—eeuﬁ—] independent civil process
server made before or after the return of such process, and as well before as after
any action brought against the sheriff, deputy sheriff, [ether] police officer, or

;] independent civil process server
to call before it or the judge by rule, order, or summons, as well the party issuing
such process as the party making the claim. Thereupon the court or judge shall,
for the adjustment of the claims and the relief and protection of the sherlff
deputy sheriff, [ether] police officer, or [:
eourt;] independent civil process server, make such rules, orders, and decisions as
shall appear to be just according to the circumstances of the case. The costs of
all such proceedings shall be in the discretion of the court or judge.”

SECTION 9. Section 634-12, Hawaii Revised Statutes, is amended to
read as follows:

“§634-12 Sale of property seized on execution, when. When goods or
chattels have been seized in execution by the sheriff, deputy sheriff, [other] a

police officer, or [e%her—pefseﬁ—aﬂtrheﬂ-zed—by—ﬂ&e—w%es—ei;ee&ﬁ—] an_indepen-

dent civil process server from the department of public safety’s list under sec-
tion 353C- _ under process of any court, and some third person claims to be

entitled under a bill of sale, chattel mortgage, or otherwise, to the goods and
chattels by way of security for a debt, the court or a judge may order a sale of the
whole or part thereof, upon such terms as to the payment of the whole or part
of the secured debt or otherwise as it or the judge shall think fit; and may direct
the application of the proceeds of sale in such manner and upon such terms as
to the court or judge may seem just.”

SECTION 10. Section 634-22, Hawaii Revised Statutes, is amended to
read as follows:

“§634-22 Return. In all cases where any process or order of a court is
served by any officer of the court or of the police force or the sheriff, a deputy
sheriff, an independent civil process server from the department of public safe-
ty’s list under section 353C- . or any investigator appointed and commissioned
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by the director of commerce and consumer affairs pursuant to section 26-9(j), a
record thereof shall be endorsed upon the back of the process, complaint, order,
or citation. The record shall state the name of the person served and the time
and place of service and shall be signed by the sheriff, deputy sheriff, police of-
ficer, independent civil process server, or investigator making the service. If the
[efficer] sheriff, deputy sheriff, police officer, independent civil process server,

or investigator fails to make service, the [efficess] sheriff, deputy sheriff, police
officer, independent civil process server, or investigator in like manner, shall

endorse the reason for the [et:ﬁeer—’s] sheriff’s, deputy sheriff’s, police officer’s,
independent civil process server’s, or investigator’s failure and sign this record.
When service is made by a person specially appointed by the court, or [a-person
| an independent civil process server,

that person shall make declaration or affidavit of that service.

The record, declaration, or [the] affidavit shall be prima facie evidence
of all it contains, and no further proof thereof shall be required unless either
party desires to examine the sheriff, deputy sheriff, police officer [or—perseon].
independent civil process server, or investigator making service, in which case the
sheriff, deputy sheriff, police officer [erpersen], independent civil process server,
or investigator shall be notified to appear for examination.”

SECTION 11. Section 634-29, Hawaii Revised Statutes, is amended to
read as follows:

“[11§634-29[}]! In case of attachment, etc., of real property. In all cases
of attachment, sequestration, or injunction of real property, the sheriff, deputy
sheriff, police officer, or independent civil process server from the department of
public safety’s list under section 353C- serving the writ shall, in addition to
personal delivery of a copy thereof to the defendant, post upon the premises a
copy of the process, and a notice of the day and hour when attached, sequestrat-
ed, or enjoined, and shall also give notice thereof in a newspaper or newspapers
suitable for the advertisement of judicial proceedings. But in all cases where a
writ of attachment is issued in accordance with chapter 651 relating to attach-
ments, and the defendant in attachment was never a resident of the State or has
departed from the State or secretes oneself so that the writ of attachment cannot
be personally served upon the defendant, personal service of the writ upon the
defendant may be dispensed with. All after-leases, mortgages, sales, devises, as-
signments, trusts, or other conveyances of the property, until the dissolution of
the process, shall be void in law as against the plaintiff in such cases.”

SECTION 12. Section 651-1, Hawaii Revised Statutes, is amended to
read as follows:

“8651-1 General provisions. (a) This chapter shall apply to circuit and
district courts. A judge of any court of record may make any order at chambers
which may by the provisions of this chapter be made by the court in term time.
When the proceedings are before a district judge, the judge shall be regarded as
the clerk of the court for all purposes contemplated herein. [Fhe-phrase—police
efﬁeer—&wseé&rﬂ%dw&e&mem%—bh&é&ee&e%eﬁp&bh&s&fe&%&r&dﬁe&

-] Nothlng in thls chapter
shall be construed to permit a district judge to issue a writ of attachment to be
served out of the circuit in which the judge’s court is situated, or to permit an
attachment of real estate, or any interest therein, under a writ issued by a district
court judge.

(b) The department of public safety, the State, and the agencies. offi-

cers, and employees of the department of public safety or the State shall not
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be responsible or liable for the actions of any independent civil process server

on the list maintained by the department of public safety pursuant to section
353C- . The maintenance of the list pursuant to section 353C- _ shall not cre-

ate a private cause of action against the department of public safety, the State,
or the agencies, officers, and employees of the department of public safety or the

State.
(c) Nothing in this chapter shall be construed to make an independent

civil process server a law enforcement officer, sheriff, or deputy sheriff, or an
employee or agent of the department of public safety or the State.
(d) Asused in this chapter, “police officer” means the director of public

safety or the director’s duly authorized representative, any chief of police or

subordinate police officer, or an independent civil process server on the list main-
tained by the department of public safety pursuant to section 353C- .”

SECTION 13. Section 652-1.5, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

“(a) Except as provided in subsection (e), any creditor desiring to secure

a garnishment process before judgment shall attach the creditor’s petition for
process, summons, and direction to the following documents:

(1) An application, directed to the court to which such action is made
returnable, for garnishee process to issue under section 652-1(a);

(2) An affidavit sworn to by the creditor or some competent affiant set-
ting forth a statement of facts sufficient to show that probable valid-
ity exists to sustain the validity of the creditor’s claim;

(3) An order that a hearing be held before the court or a judge thereof
to determine whether or not the garnishee process should be grant-
ed and that notice of such hearing be given to the defendant debtor;
[Hand[{]

(4) A summons directed to [a-preper-officer] the sheriff, deputy sheriff,
a police officer, or an independent civil process server from the de-
partment of public safety’s list under section 353C- command-

ing the [effieer] sheriff, deputy sheriff, police officer, or independent
civil process server to serve upon the debtor at least four days [priet

to] before the date of the hearing, pursuant to chapter 634, the ap-
plication[;]; a true and attested copy of the petition, summons, and
direction[;]; the affidavit[;]; and the order and notice of hearing.”

SECTION 14. Section 652-2, Hawaii Revised Statutes, is amended to
read as follows:

“8652-2 Garnishee, rights, duties; collection by [levying-officer:] sheriff,
deputy sheriff, police officer, or independent civil process server. (a) The garnish-
ee shall, when summoned before judgment rendered against [his] the garnishee’s
principal, if [ke] the garnishee desires, be admitted to defend [his] the garnishee’s
principal in the action.

(b) If judgment is rendered in favor of the plaintiff, and likewise in all
cases in which the garnishee is summoned after judgment, the garnishee fund, or
such part thereof as may be sufficient for that purpose, shall be liable to pay the
same. The plaintiff on praying out execution shall be entitled to have included in
the execution an order directing the sheriff, deputy sheriff, police officer, or inde-
pendent civil process server from the department of public safety’s list under sec-
tion 353C- serving the same to make demand of the garnishee for the goods
and effects of the defendant secured in [his] the garnishee’s hands, whose duty it
will be to expose the same to be taken on execution, and also to make demand
of the garnishee for the debt or wages secured in [his] the garnishee’s hands or
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the moneys held by [him] the garnishee for safekeeping, or such part thereof as
may satisfy the judgment. It shall be the duty of the garnishee to pay the same.
If the garnishee has in any manner disposed of the goods and effects or does not
expose and subject the same to be taken on execution, or if the garnishee does
not pay to the sheriff, deputy sheriff, police officer, or independent civil process
server when demanded, the debt or wages or moneys held for safekeeping, the
garnishee shall be liable to satisfy the judgment out of [his] the garnishee’s own
estate, as [his] the garnishee’s own proper debt, if the goods or effects or debt or
wages or moneys held for safekeeping, be of sufficient value or amount and, if
not, then to the value of the same; provided that every garnishee, whether sum-
moned before or after judgment, shall be allowed to retain or deduct from the
goods, effects, and credits of the defendant in [his] the garnishee’s hands at the
time of service all demands against the defendant of which [he] the garnishee
could have availed [himself] the garnishee’s self if [he] the garnishee had not
been [garnisheed;] garnished, whether the same are at the time due or not, and
whether by setoff on a trial or by setoff of judgments or executions between
[himseH] the garnishee and the defendant, and shall be liable only for the balance
after adjustment of all mutual demands between [himsel] the garnishee and the
defendant; provided further that in such adjustment, no demands for unliqui-
dated damages for wrongs or injuries shall be included, and that the judgment
shall show the amount of any setoff.

(c) No garnishee shall be liable to anyone for the nonpayment of any
sum or for the nondelivery of any goods or effects when the garnishee in good
faith believes, or has reason to believe, that garnishment or other process affects
the same, though such be not the case, but this [paragraph] subsection shall not
supersede section 652-9 where the same are applicable.”

SECTION 15. Section 652-2.5, Hawaii Revised Statutes, is amended to

read as follows:

“[11§652-2.5[}]' Service on garnishee. Service of the copy upon the gar-

nishee may be made in any of the manners here described, namely:

(1) If the garnishee lives or has an office in the district in which pro-
cess is 1ssued, by the [serving-offieer’s] sheriff, deputy sheriff, police
officer, or independent civil process server from the department of
public safety’s list under section 353C- handing a copy to the
garnishee in person or leaving it in the garnishee’s office in charge of
some deputy or clerk or other employees or attache of the office; or

(2) If the garnishee lives in a district other than that in which the pro-
cess was issued, by the [serving-officer’s] sheriff, deputy sheriff, po-
lice officer, or 1ndenendent civil process server handing a copy to
the garnishee in person, or by mailing it in a sealed envelope, reg-
istered or certified, postage prepaid, return receipt requested, and
addressed to the garnishee’s last known home or business address.”

SECTION 16. Section 652-2.6, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) In case of service upon the garnishee, the [serving-efficer’s] certifi-
cate of service or, if by mail, a copy of the return receipt provided by the sheriff,
deputy sheriff, police officer, or independent civil process server from the depart-

ment of public safety’s list under section 353C- __ shall be prima facie proof of
the service.”

SECTION 17. Section 654-2, Hawaii Revised Statutes, is amended to
read as follows:
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“8654-2 Bond. (a) When the plaintiff desires the immediate delivery
of the property, the plaintiff shall execute a bond to the defendant in posses-
sion of the property, and to all persons having an interest in the property, of
such amount and with such sureties as are approved by the court, conditioned
that the plaintiff will prosecute the plaintiff’s action to judgment without delay,
and deliver the property to the defendant in possession or any other person, if
such delivery is adjudged, and pay all costs and damages that may be adjudged
against the plaintiff. Upon the filing of the verified complaint or affidavit with
the bond and a motion for immediate consideration of the matter, the court
shall forthwith inquire into the matter, ex parte or otherwise, as in its discretion
it determines. If thereupon the court finds that a prima facie claim for relief has
been established, it shall issue an order directed to the sheriff, [er—the] sheriff’s
deputy, [erthe] chlef of police, [ex] an authorized police officer of any county, or
[ ;] an independent civil process server
from the department of public safety’s list under section 353C- to take the
property therein described and deliver the same to the plaintiff.

(b) Copies of the verified complaint or affidavit, and, if a bond for im-
mediate seizure has been filed, of the bond, and, if an order for the taking has
been issued on an ex parte hearing, of the order, shall forthwith be served upon
the defendant in possession and each person having or claiming a possessory in-
terest in the property, in the same manner as is provided for service of summons
unless the party to be served has appeared in the action, in which case service
may be made in the same manner as is provided for service of papers other than
the summons. In a proper case, either before or after issuance of an order for
the taking, the required service may be combined with the publication of the
summons, in which event the giving of notice of the substance of the proceeding
shall be sufficient.

(¢) Upon the application of any party, the proceeding shall be advanced
and assigned for hearing at the earliest possible date.”

SECTION 18. Section 666-11, Hawaii Revised Statutes, is amended to
read as follows:

“8666-11 Judgment; writ of possession. If it is proved to the satisfac-
tion of the court that the plaintiff is entitled to the possession of the premises,
the plaintiff shall have judgment for possession, and for the plaintiff’s costs. Ex-
ecution shall issue accordingly. The writ of possesswn shall issue to the sheriff,
deputy sheriff, police officer, or [

;] independent civil process server from

the department of public safety’s list under section 353C- . commanding the
sherift, deputy sheriff, police officer, or [

eourt] independent civil process server to remove all persons from the premises,
and to put the plaintiff, or the plaintiff’s agent, into the full possession thereof.”

SECTION 19. Section 666-21, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) If the tenant is unable to comply with the court’s order under sub-
section (a) in paying the required amount of rent to the court, the landlord shall
have judgment for possession and execution shall issue accordingly. The writ of

possession shall issue to the sheriff, deputy sheriff, police officer, or [etherperson
independent civil process server from the department of public safety’s list under
section 353C-__, ordering the sheriff, deputy sherift, police officer, or [etherper-
son-authorized-by-therules-of-eourt] independent civil process server to remove
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all persons and possessions from the premises, and to put the landlord, or the
landlord’s agent, into full possession of the premises.”

SECTION 20. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 21. Statutory material to be repealed is bracketed and
stricken. New statutory material is underscored.”

SECTION 22. This Act shall take effect upon its approval.
(Approved June 7, 2021.)

Notes

1. So in original.
2. Edited pursuant to HRS §23G-16.5.

ACT 42 S.B. NO. 795

A Bill for an Act Relating to State Small Boat Harbor Fees.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the department of land and
natural resources’ division of boating and ocean recreation is responsible for
operating and maintaining dozens of facilities and installations for the boating
public in addition to regulating ocean recreation activities in state ocean waters
from the shoreline to three nautical miles from shore.

The division of boating and ocean recreation is responsible for operating
and maintaining seventeen small boat harbors statewide. The small boat harbor
program, which had a $300,000,000 backlog in deferred maintenance projects,
was transferred from the department of transportation to the department of
land and natural resources in 1991. Adjusted for inflation, the deferred mainte-
nance balance is equivalent to approximately $570,000,000 in 2021. The current
deferred maintenance balance of the state small boat harbor program is ap-
proximately $310,000,000, a roughly forty-six per cent decrease since 1991, when
adjusted for inflation. While the department of land and natural resources has
been able to incrementally decrease the deferred maintenance balance, inflation
and rising costs have outpaced, and continue to outpace, the division of boating
and ocean recreation’s revenue generation capabilities and the legislature’s ability
to fund maintenance projects through capital funds. The legislature recognizes
that the coronavirus disease 2019 (COVID-19) pandemic has exacerbated eco-
nomic issues statewide, affecting the boating and ocean recreation program just
as much as other government programs.

Generally, the small boat harbor program operates at a loss, with only a
few small boat harbors generating revenue from mooring fees sufficient to off-
set costs. The legislature notes that the inability to collect adequate small boat
harbor fees is one of the factors preventing the division of boating and ocean
recreation from generating sufficient revenue. Continuing inadequate revenue
generation will lead to a reduction in services offered by the division of boating
and ocean recreation, increased delays in addressing maintenance needs at small
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boat harbors, and a potential inability to maintain clean and sanitary facilities
for the public.

The legislature further finds that public health and safety are at risk if
the small boat harbor program cannot increase revenues. Enforcement patrols
are necessary to reduce criminal activity and provide regular police presence in
division of boating and ocean recreation facilities.

Additionally, the legislature recognizes that improving the division of
boating and ocean recreation’s ability to generate revenue will help the division
to better maintain and repair small boat harbors and fund enforcement efforts
through the department of land and natural resources’ division of conservation
and resources enforcement.

Accordingly, the purpose of this Act is to:

(1) Require the division of boating and ocean recreation to set its small
boat harbor mooring and liveaboard fees at fair market value, as de-
termined by a state-licensed appraiser, without separate nonresident
fees and cost-of-living adjustments; and

(2) Allow the division of boating and ocean recreation an additional
option in determining commercial ocean operation fees.

SECTION 2. Section 200-10, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) The permittee shall pay moorage fees to the department for the use
permit that shall be based on but not limited to the use of the vessel, [its] the ves-
sel’s effect on the harbor, use of facilities, and the cost of administering [this] the
mooring program; [ane;furthermeore:| provided that:

(1) Except for commercial maritime activities [where-there-is] in which

a tariff is established by the department of transportation, moorage
fees shall be established by appraisal by a state-licensed appraiser

approved by the department [and-shall-be-higherfornonresidents
%h&n—feHe&mle&sJPheﬂﬁeef&ge—fees—s%%%—se{—b%appfaﬂa%e&P

I;

(2) For commercial maritime activities [where-thereis] in which a tariff
is established by the harbors division of the department of trans-
portation, the department may adopt the published tariff of the
harbors division of the department of transportation or establish
the fee by appraisal by a state-licensed appraiser approved by the
department;

(3) An application fee shall be collected when applying for moorage in
state small boat harbors and shall thereafter be collected annually
when the application is renewed[—Fhe]; provided that the applica-
tion fee shall be[:

GA-} Set] set by the department; [ané

4) If a recreational vessel is used as a place of principal habitation,
the permittee shall pay, in [additionte] in lieu of the moorage fee[;]
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required by paragraph (1), a monthly liveaboard fee that shall be
calculated at a rate of

J—uly—l—ef—eaeh—ye&ﬂ two tlmes the moorage fee that would otherw1se
be assessed for a vessel of the same size:

(5) If avessel is used for commercial purposes from [its] the vessel’s per-
mitted mooring, the permittee shall pay, in lieu of the moorage [and

liveabeard] fee[;] required by paragraph (1), a monthly fee [based-on

three] that shall be the greater of:
(A) Three per cent of the gross revenues derived from the use of

the vessel; [ertwe]

(B) $1.50 per passenger carried for hire; or

(C) Two times the moorage fee that would otherwise be assessed
for a recreational vessel of the same size[;-whicheverisgreater;
and];

(6) The department is authorized to assess and collect utility fees, in-
cluding electrical and water charges, and common-area mainte-
nance fees in small boat harbors[-]; and

(7) All fees established by appraisal pursuant to this subsection shall be
set at fair market value.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved June 8, 2021.)

ACT 43 H.B. NO. 1016

A Bill for an Act Relating to the Taking of Marine Life.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that fishing is an important pastime
for many Hawaii residents, providing not only recreational and subsistence ben-
efits, but also an additional source of income for many small-scale commercial
fishers who often sell a portion of their catch to cover costs of fuel or fishing
gear.

The legislature further finds that the existing commercial marine license
laws can be unnecessarily burdensome on boat-based fishers due to the require-
ment that each individual on a fishing vessel must have a commercial marine
license to participate in a commercial fishing trip where any portion of the re-
sulting catch may be sold. The legislature additionally finds that this require-
ment places logistical and financial burdens on vessel captains when part-time
crew members are needed for a commercial fishing trip or when unscheduled or
infrequent visitors are invited aboard. It can also lead to confusion regarding
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who is responsible for submitting commercial catch reports for fishing activities
aboard a vessel.

The legislature also finds that although existing statutory language re-
quires vessel-based fishing charters to obtain a commercial marine license, it is
unclear whether shore-based charters are also required to obtain a commercial
marine license.

The purpose of this Act is to:

(1) Specify that a single commercial marine vessel license satisfies the
commercial marine license requirement for all persons aboard a li-
censed vessel;

(2) Require each commercial marine vessel licensee for a Hawaii long-
line vessel that satisfies the commercial marine license requirement
by obtaining the vessel license to file an annual report with the de-
partment of land and natural resources that contains certain infor-
mation on the crew members;

(3) Require any person providing fishing charter services to obtain a
commercial marine license;

(4) Allow any vessel used for or engaged in the taking of marine life for
commercial purposes to be eligible to obtain a commercial marine
vessel license;

(5) Authorize the department of land and natural resources to establish
rules and fees for obtaining a commercial marine vessel license; and

(6) Require the department of land and natural resources to submit a
report to the legislature regarding the status of its administrative
rules establishing a new commercial marine vessel license category.

SECTION 2. Section 189-2, Hawaii Revised Statutes, is amended to
read as follows:

“8189-2 Commercial marine license|:] and commercial marine vessel li-
cense. (a) No person shall take marine life for commercial purposes whether
the marine life is caught or taken within or outside of the State, without first
obtaining a commercial marine license as provided in this section[:];_provided

that a single valid commercial marine vessel license shall satisfy the commer-
cial marine license requirement for all persons taking marine life for commercial
purposes aboard a validly-licensed vessel. If a Hawaii longline vessel satisfies the
commercial marine license requirement by obtaining a single commercial marine
vessel license, the commercial marine vessel licensee shall file an annual report
with the department that contains the following information: identity, national-
ity, arrival date, and departure date of the crew members.

(b) [Additionaltyany] Any person providing [vessel] charter services in
the State for the taking of marine life in or outside of the State shall obtain a
commercial marine license.

(c) Any vessel used for or engaged in the taking of marine life for com-

mercial purposes shall be eligible to obtain a commercial marine vessel license.
[©)] (d) The department may adopt rules pursuant to chapter 91 neces-

sary for the purpose of this section and to set fees for commercial marine [leens-
ing:] and commercial marine vessel licenses.

[€D] (e) The fees for commercial marine and commercial marine vessel
licenses and duplicate commercial marine and commercial marine vessel licens-
es shall be established by the department by rules adopted in accordance with
chapter 91.

[(e)] (f) The department shall suspend, shall refuse to renew, reinstate,
or restore, or shall deny any license issued under this section if the department
has received certification from the child support enforcement agency pursuant
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to section 576D-13 that the licensee or applicant is not in compliance with an
order of support or has failed to comply with a subpoena or warrant relating
to a paternity or child support proceeding. The department shall issue, renew,
reinstate, or restore an affected license only upon receipt of authorization from
the child support enforcement agency, the office of child support hearings, or the
family court.”

SECTION 3. The department of land and natural resources shall sub-
mit a report, including any proposed legislation, to the legislature no later than
thirty days prior to the convening of the regular session of 2022, concerning the
status of its administrative rules establishing a new commercial marine vessel
license category.

SECTION 4. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved June 8, 2021.)

ACT 44 H.B. NO. 1017

A Bill for an Act Relating to Crustaceans.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the management of natural
resources requires constant monitoring and, when necessary, the amending of
regulations to adjust to the changing environment. The most effective way to
amend and implement specific provisions is through the administrative rule pro-
cess in chapter 91, Hawaii Revised Statutes. The administrative rules process
provides a mechanism for the department of land and natural resources (de-
partment) to discuss proposed changes to administrative rules through a public
process that is transparent, provides the public ample opportunities for com-
ment, and helps to ensure due process. Administrative rules would also enable
the department to adopt more comprehensive changes for the management of
new species.

Since the 2006 enactment of section 188-58.5, Hawaii Revised Statutes,
the information about the Kona crab has grown to the point where changes to
the management measures for this species needs updating. The department has
since adopted administrative rules that prohibit the taking, killing, or posses-
sion of female spiny lobster (ula), Kona crab (ranina ranina), and Samoan crab
(Scylla serrata).

The purpose of this Act is to repeal section 188-58.5, Hawaii Revised
Statutes, to allow the department to regulate the taking, killing, or possession of
female spiny lobster (ula), Kona crab (ranina ranina), and Samoan crab (Scylla
serrata) through administrative rules.

SECTION 2. Section 188-58.5, Hawaii Revised Statutes, is repealed.
SECTION 3. Statutory material to be repealed is bracketed and stricken.!

SECTION 4. This Act shall take effect upon its approval.
(Approved June 8, 2021.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 45 H.B. NO. 1018

A Bill for an Act Relating to Lay Nets.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that despite detailed lay net rules
implemented by the department of land and natural resources, including lay net
registration and identification requirements and restrictions on lay net dimen-
sions, mesh size, soak time, time of day, frequency between sets, water depth,
and location, the illegal and irresponsible use of lay nets continues with adverse
impacts to both fishery resources and protected species.

The legislature further finds that lay net violations are primarily fishery-
related infractions that the department of land and natural resources investigates
and that a lay net permit system is necessary to better regulate this gear type.

The purpose of this Act is to authorize the department of land and natu-
ral resources to adopt rules to establish a lay net permit for the use or posses-
sion of lay nets, including reasonable permit fees and provisions for revocation,
suspension, and withholding of permits for noncompliance with lay net rules.

SECTION 2. Section 187A-5, Hawaii Revised Statutes, is amended to
read as follows:

“8§187A-5 Rules. Subject to chapter 91, the department shall adopt,
amend, and repeal rules for and concerning the protection and propagation
of introduced and transplanted aquatic life[;] or the conservation and alloca-
tion of the natural supply of aquatic life in any area. The rules may include the
following:

(1) Size limits;

(2) Bag limits;

(3) Open and closed fishing seasons;

(4) Permits for the use and possession of lay nets, including reasonable
permit fees and provisions for revocation, suspension, and with-

holding of permits for noncompliance with lay net rules;
[] (5 Specifications and numbers of fishing or taking gear [whieh]
that may be used or possessed; and
[5)] (6) [Preseribe] Prescriptions and [Hmit] limits on the kind and
amount of bait that may be used in taking aquatic life[;] and the
conditions for entry into areas for taking aquatic life.
The rules may vary from one county to another and may specify certain days
of the week or certain hours of the day in designating open seasons. All rules
shall have the force and effect of law. Any person who violates any of the rules
adopted pursuant to this section shall be guilty of a petty misdemeanor and
upon conviction thereof shall be punished as provided by section 188-70.”

SECTION 3. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved June 8, 2021.)
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ACT 46 H.B. NO. 1019

A Bill for an Act Relating to Ocean Stewardship.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Hawaii’s ocean waters and the
marine resources contained within are some of the State’s most ecologically, eco-
nomically, and culturally valuable environmental assets.

The legislature further finds that the increasing popularity of marine
ecotourism requires greater measures to ensure the continued health of marine
ecosystems. The broad range of recently documented anthropogenic impacts on
coral reef health, including coral bleaching, vessel groundings, anchoring and
mooring, diving activities, poaching, land-based and water-based pollutant dis-
charges, and other direct and indirect uses of the State’s coral reefs, indicate
that the department of land and natural resources may need a more consistent
and reliable source of funding to manage, protect, and restore marine resources
throughout the State. A sustainable funding source is especially critical for suc-
cessful implementation of the State’s 30x30 marine management process, which
aims to create a cohesive network of nearshore marine managed areas that ben-
efits fisheries and ecosystem resilience.

The purpose of this Act is to establish the ocean stewardship special fund
for the collection and use of moneys for the conservation, restoration, and en-
hancement of the State’s marine resources, and to authorize the department of
land and natural resources to collect fees for the use and enjoyment of the State’s
ocean resources.

SECTION 2. Chapter 187A, Hawaii Revised Statutes, is amended by
adding a new part to be appropriately designated and to read as follows:

“PART . OCEAN STEWARDSHIP

§187A-A Ocean stewardship special fund. (a) There is established in
the treasury of the State the ocean stewardship special fund to be administered
by the department.

(b) The following shall be deposited into the ocean stewardship special
fund:

(1) Moneys collected as user fees pursuant to section 187A-B;

(2) Revenues due to the State from leases of any lands, facilities, equip-
ment, and other property owned by the department and used for or
dedicated to the management, research, restoration, and enhance-
ment of aquatic resources;

(3) Moneys collected as fines, bail forfeitures, attorney’s fees, and ad-
ministrative costs for violations of subtitle 5 of title 12 or any rule
adopted thereunder, except:

(A) Informer’s fees authorized under section 187A-14;

(B) Fines or bail forfeitures for sport fishing violations of this
chapter and chapters 188, 189, and 190 pursuant to section
187A-9.5(b)(3); and

(C) Fines, bail forfeitures, or administrative fines for violations of
chapter 189 pursuant to section 189-2.4(b)(3);

(4) Moneys collected for the purposes of compensatory mitigation
from federal or state permitted impacts to the marine environment;
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(5) Grants, awards, donations, gifts, transfers, or moneys derived from
private or public services for the purposes of subtitle 5 of title 12,
except:

(A) Monetary contributions or moneys collected from the sale of
non-monetary gifts to benefit sport fish or sport fishing pursu-
ant to section 187A-9.5(b)(5); and

(B) Monetary contributions or moneys collected from the sale of
non-monetary gifts to benefit aquatic life used for commercial
purposes or fishing for commercial purposes pursuant to sec-
tion 189-2.4(b)(5); and

(6) Moneys derived from interest, dividend, or other income from the
above sources.

(c) Subject to subsection (d), the ocean stewardship special fund shall

be used to:

(1) Develop and carry out marine resource conservation, restoration,
enhancement, research, regulatory measures, enforcement actions,
educational activities, or any other management measure intended
to conserve, restore, and enhance marine resources under the juris-
diction of the State;

(2) Develop and carry out restoration and compensatory mitigation
measures for impacts to the marine environment, including impacts
to the marine environment from federal or state permitted actions,
or violations of subtitle 5 of title 12 or any rule adopted thereunder;
and

(3) Install, maintain, and replace day use mooring buoys and other in-
frastructure to reduce impacts to the marine ecosystem.

(d) The ocean stewardship special fund shall be held separate and apart
from all other moneys, funds, and accounts in the department; provided that
any moneys received from the federal government, through federal programs, or
from private contributions, shall be deposited and accounted for in accordance
with conditions established by the agency or private entity from whom the mon-
eys are received; provided further that twenty per cent of all gross revenues col-
lected under paragraphs (b)(1) and (2) shall be payable to the office of Hawaiian
affairs as ceded lands revenues. Any balance remaining in the fund at the end of
any fiscal year shall be carried forward in the fund for the next fiscal year.

(e) The proceeds of the ocean stewardship special fund shall not be
used as security for, or pledged to the payment of principal or interest on, any
bonds or instruments of indebtedness.

(f) Nothing in this section shall be construed to prohibit the use of gen-
eral funds or the funds of other programs and activities to implement or enforce
subtitle 5 of title 12 or any rule adopted thereunder, concerning management
and conservation of the State’s ocean waters and the resources therein.

§187A-B  Ocean stewardship user fee. (a) All operators of commercial
vessels, water craft, or water sports equipment that are required to have a com-
mercial operator permit pursuant to section 13-256-3(a), Hawaii Administrative
Rules, shall collect an ocean stewardship user fee from each passenger carried or
customer served.

(b) The ocean stewardship user fee shall be $1 per passenger or cus-
tomer and shall be adjusted every five years to match changes in the Consumer
Price Index in the Honolulu area as reported by the United States Bureau of
Labor Statistics; provided that the fee shall not be adjusted more than ten per
cent every five years. Fees collected pursuant to this section shall not be counted
toward gross revenues for purposes of section 200-10(c)(5).
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(c) All fees collected pursuant to this section shall be transferred to the
department on a monthly basis and shall be deposited into the ocean steward-
ship special fund; provided that any fees collected on or after January 1, 2029,
shall be deposited into the general fund.

(d) The department shall adopt rules pursuant to chapter 91 to imple-
ment this part.”

SECTION 3. Section 187A-A, Hawaii Revised Statutes, established in
section 2 of this Act to create the ocean stewardship special fund, shall be re-
pealed and the ocean stewardship special fund shall be abolished on January 1,
2029, and any remaining balance shall lapse to the general fund.

SECTION 4. In codifying the new sections added by section 2 of this
Act, the revisor of statutes shall substitute appropriate section numbers for the
letters used in designating the new sections in this Act.

SECTION 5. This Act shall take effect upon its approval; provided that
the collection of the ocean stewardship user fee established in section 2 of this
Act shall begin on January 1, 2024.

(Approved June 8, 2021.)

ACT 47 H.B. NO. 1022

A Bill for an Act Relating to the Taking of Natural Resources.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the State has shown a substan-
tial interest in regulating the extraction of its natural resources under the Ha-
waii State Constitution and its general statutory and administrative regulatory
scheme to conserve, protect, and even propagate public natural resources, in-
cluding their development and use, for the benefit of the people of the State and
future generations. In particular, many laws and administrative rules are in place
for the purpose of regulating the extraction of natural resources associated with
hunting and fishing, establishing the taking of such resources as highly regulated
activities, including commercial and sport harvesting, and the subsequent use or
trade and distribution of wildlife and aquatic resources and products.

The legislature also finds that the regulatory regime includes such aspects
as licensing and permitting; bag, size, gender, seasonal, and species limitations
for wildlife and fisheries; gear restrictions and limits on method of harvest; rec-
ognition of traditional practices related to the use of cultural resources; pro-
hibition on the introduction of potentially competitive, harmful, noxious, or
predatory non-native species; educational and scientific study permitting; and
establishment of protected areas, wildlife sanctuaries, game management ar-
eas, and limited entry areas, including freshwater reservoirs, game and fisheries
management areas, and even privately owned lands subject to agreement as a
state game management area. Additionally, the regulatory scheme for natural re-
sources associated with hunting and fishing in Hawaii is extensive and pervasive
and often involves the overlapping of regimes. As a result, in light of the number
and nature of regulations that apply and the procedures needed to enforce such
regulations, the legislature further finds that persons having voluntarily acqui-
esced to the regulatory environment in order to participate in natural resource
extractive activities, especially for commercial uses of economically important
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species, have a reduced expectation of privacy under the Fourth Amendment of
the Constitution of the United States, particularly while engaged in such activi-
ties and while present in the immediate area near where the activity took place.

These regulations, whether addressing extractive or even non-extractive
activities, cannot be effectively enforced without a proper inspection authority
as a check and balance against unfettered harvesting, particularly for the often
solitary, distant, or far-flung pursuits of local and visitor participants in fishing
or hunting, given the expansive milieu of Hawaii’s ocean surface, submerged
areas, coastlines, forests, and valley terrain and limited enforcement personnel
available to police such areas. The geographical complexity of the natural en-
vironment of an island state is overlaid by the multitude of recreational, sport,
aesthetic, political, cultural, religious, and other non-extractive pursuits of per-
sons in the same areas as hunters and fishers.

Existing Hawaii law gives the department of land and natural resources
division of conservation and resources enforcement officers express statutory
authority to inspect, upon demand, a required hunting license; for those persons
with a hunting license, inspect a person’s game bag, container, hunting coat or
jacket, carrier, or vehicle that may conceal game; upon probable cause, inspect,
upon demand, the contents of any bag, container, vehicle, or conveyance used
to carry aquatic life; and search and seize diverse things such as “any equip-
ment, article, instrument, aircraft, vehicle, vessel, business records, or [a] natural
resource used or taken in violation of . . . title 12, or any rules adopted thereun-
der”, but only if there is probable cause to believe that a violation of a rule or
statute has occurred. The probable cause requirement makes effective enforce-
ment unlikely, as officers are rarely able to meet this standard without having
personally observed the hunter or fisher actually taking proscribed wildlife or
aquatic life. For example, a fisher could have a cooler of undersized fishes, but
even if at a distance the officer observed the take of an undersized fish or fishes,
the officer would likely lack probable cause to inspect the contents of the cooler,
and these violations would go undetected. Specialized training is necessary to
identify regulated species from those that are not subject to regulation, and the
difficulty of being able to discern subtle differences in length, gender, color, or
other marks or measures from a distance or under less than suitable lighting
conditions decreases the likelihood of a positive identification.

The purpose of this Act is to allow division of conservation and resourc-
es enforcement officers, upon reasonable belief that a person is or was recently
engaged in hunting or fishing, to briefly detain that person as necessary to review
any relevant licenses, permits, or related documents to allow conduct of the ac-
tivity and inspect the wildlife or aquatic life in that person’s possession. Instead
of an officer spending long enforcement activity hours observing a single hunter
or fisher as a prerequisite to establishing probable cause for an inspection, this
Act would further enable the officer to inspect the bag or catch of dozens of
hunters or fishers, protecting an entire coastline or valley. The limited inspec-
tions authorized by this Act include the purpose of recovering illicitly obtained
wildlife and aquatic life and either returning them to the natural environment
before they expire, if feasible, or recovering them for any economic value. Being
able to conduct inspections with greater immediacy than Hawaii’s law currently
allows increases the chance the natural resource could survive a return to the
wild.

SECTION 2. Chapter 199, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§199- Inspection; exhibit upon demand; penalty. (a) Notwithstand-
ing section 199-7, any conservation and resources enforcement officer of the
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department of land and natural resources upon whom the board of land and
natural resources has conferred police powers may, in the performance of the
officer’s official duties, stop and temporarily detain any person who the officer
reasonably believes is, or recently has been, engaged in hunting or fishing. Dur-
ing this brief detention, the officer, upon lawful demand, may inspect any license,
permit, stamp, tag, or other documentation required for hunting or the taking of
aquatic resources, as well as any game or aquatic life in the person’s possession,
including the contents of any receptacle or container of any kind that could
reasonably be used to carry the regulated game or aquatic life, and any equip-
ment, article, or device capable of taking the game or aquatic life, while reason-
ably proximate to the respective hunting or fishing area, to determine whether
the person is in compliance with any provision of title 12 and any rules adopted
thereunder regulating hunting or aquatic life and conservation of wildlife or
aquatic resources. Unless otherwise allowable under section 183D-25, upon
probable cause, or incident to arrest, the officer shall not inspect the clothing
upon the person who is subject to a natural resource inspection related to hunt-
ing or fishing, nor shall the officer inspect the contents of any receptacle or con-
tainer that could not reasonably be used to carry game or aquatic life.

(b) Any inspection shall be conducted within a reasonable distance
from the environment in which the hunting or fishing took place and shall not
include vehicular inspections beyond a reasonable distance unless upon prob-
able cause or failure to heed a demand to stop when requested to submit to an
administrative inspection for title 12 resources or equipment used for the capture
or take of wildlife or aquatic resources as used in hunting or fishing. Inspections
shall be conducted by any person authorized by the department of land and
natural resources to enforce title 12 and any rule adopted thereunder.

(¢c) For violations of this section, the administrative fines shall be as
follows:

(1) For a first violation, a fine of not more than $1,000;

(2) For a second violation within five years of a previous violation, a

fine of not more than $2,000; and

(3) For a third or subsequent violation within five years of a previous

violation, a fine of not more than $3,000.

(d) For the purposes of this section:

“Fishing” means the taking of any regulated aquatic life, as defined in
section 187A-1.

“Game” or “wildlife” includes any animal parts thereof.”

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 4. New statutory material is underscored.!

SECTION 5. This Act shall take effect upon its approval.
(Approved June 8, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.
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ACT 48 H.B. NO. 1023

A Bill for an Act Relating to a Nonresident Recreational Marine Fishing License.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that fishing in marine waters is an
important pastime for the people of Hawaii, providing valuable opportunities
for outdoor recreation, subsistence, and transmission of cultural practices and
values. Hawaii’s marine fishing opportunities also attract thousands of visitors
each year, from professional anglers who participate in big game fishing tourna-
ments to weekend fishing enthusiasts seeking to enjoy their favorite recreational
activity while on vacation. With ever increasing pressure on the State’s marine
resources, it is critical that the State identify and develop sustainable sources of
funding to effectively manage its fisheries.

The legislature further finds that the department of land and natural re-
sources issues commercial marine fishing licenses and freshwater game fishing
licenses. The department uses these license fees toward management of com-
mercial marine fisheries and recreational freshwater fisheries. Additionally, Ha-
wail residents pay taxes that support state fisheries management programs. In
contrast, nonresident recreational fishers directly benefit from enjoyment of Ha-
wail’s marine fishery resources without directly contributing to management of
those resources.

The legislature also finds that a nonresident recreational marine license
and associated fees would provide an additional source of revenue to the State
for marine fishery management. Fees would be deposited into the department’s
sport fish special fund pursuant to section 187A-9.5, Hawaii Revised Statutes.

The purpose of this Act is to:

1) Establish a nonresident recreational marine fishing license require-
ment and fees to enable the department of land and natural resourc-
es to more effectively manage the marine fishery resources of the
State; and

(2) Require the department of land and natural resources to adopt

rules to implement this license.

SECTION 2. Chapter 188, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8188- Nonresident recreational marine fishing license; application;
fees; restrictions. (a) It shall be unlawful for any nonresident of the State who
has attained the age of fifteen, except members of the armed forces of the United
States on active duty in the State and their spouse and minor children, to fish
for, take, or catch any marine life for noncommercial or recreational purposes
without first obtaining a nonresident recreational marine fishing license. The de-
partment shall adopt rules pursuant to chapter 91 necessary for the purposes of
this section.

(b) Nonresident recreational marine fishing licenses shall be issued by
agents of the department upon written application in a form prescribed by the
department and upon payment of a fee. The fees for a nonresident recreational
marine fishing license shall be as follows:

(1) For a one-day fishing license - $20;

(2) For a seven-day fishing license - $40; and

(3) For an annual fishing license - $70.

Fees established by this subsection may be increased by the department no more
frequently than once every five years, at the rate of the consumer price index
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change from July 2021, compounded annually, rounded to the nearest dollar.

(¢) No person to whom a license has been issued under this section
shall permit any other person to carry, display, or use the license for any purpose.
Each person to whom a license has been issued under this section shall show the
license upon demand of any officer authorized to enforce the fishing laws of the
State.

(d) It shall be illegal to sell or offer for sale any marine life taken under
a nonresident recreational marine fishing license; provided that marine life taken
by nonresident licensees on board a charter fishing vessel owned or operated by a
person with a valid commercial marine license pursuant to section 189-2(b) may
be sold.

() The department may revoke any nonresident recreational marine
fishing license for any violation of the terms and conditions of the license. Any
person whose nonresident recreational marine fishing license has been revoked
shall not be eligible to apply for another nonresident recreational marine fishing
license until one year after the date of revocation.

(f)  For the purposes of this section:

“Marine life” has the same meaning as defined in section 187A-1.

“Nonresident” means any individual who is not a resident of Hawaii.

“Resident of Hawaii” means an individual who has:

(1) Established primary residence and worked in the State continuously
for a period of twelve months or longer immediately prior to apply-
ing for, or obtaining a license;

(2) Filed or paid state income taxes for the previous tax period; or

(3) Established domicile in the State, as evidenced by documentation
showing the individual’s address, including:

(A) A valid driver’s license;
(B) A valid identification card;
(C) A valid school identification card; or
(D) Any other official document issued to the individual within the
last thirty days from a government agency, financial institu-
tion, insurance company, or utility company in the State.
g) Any person violating this section or any rule adopted pursuant to
this section shall be subject to administrative penalties as provided by section
187A-12.5.”

SECTION 3. New statutory material is underscored.'

SECTION 4. This Act shall take effect upon its approval.
(Approved June 8, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 49 H.B. NO. 1020

A Bill for an Act Relating to Adaptive Natural Resource Management.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the department of land and
natural resources is responsible for managing and administering the aquatic and
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terrestrial wildlife resources of the State. These natural resources are impacted
by a variety of environmental and anthropogenic factors, some of which may
change rapidly and frequently. To effectively manage these natural resources, the
department needs the flexibility to quickly and efficiently implement temporary
adaptive management measures that are based on the best available scientific
information.

The legislature further finds that the administrative rule-making process
prescribed by chapter 91, Hawaii Revised Statutes, serves the important func-
tion of providing opportunity for public review and input. However, it is not
designed for implementation of adaptive management measures in response to
rapidly changing resource conditions.

The legislature also finds that an alternative process with fewer procedur-
al steps would enable the department of land and natural resources to quickly
implement certain temporary adaptive management measures, while also pro-
viding opportunity for public review and input.

The purpose of this Act is to:

(1) Authorize the board of land and natural resources to temporarily
adopt, amend, and repeal certain natural resource rules by formal
board action at a public noticed meeting if the board finds that such
adoption, amendment, or repeal is necessary to implement effective
and adaptive management measures in response to rapidly changing
resource conditions; and

(2) Require the department of land and natural resources to submit a re-
port, regarding its actions and findings on the temporary adoption,
amendment, and repeal of certain natural resource rules through
formal action at public meetings, to the legislature no later than
twenty days prior to the convening of the regular session of 2023.

SECTION 2. Section 183D-3, Hawaii Revised Statutes, is amended to
read as follows:

“8183D-3 Rules. (a) Subject to chapter 91, the department shall
adopt, amend, and repeal rules:

(1) Concerning the preservation, protection, regulation, extension, and
utilization of, and conditions for entry into wildlife sanctuaries,
game management areas, and public hunting areas designated by
the department;

(2) Protecting, conserving, monitoring, propagating, and harvesting
wildlife;

(3) Concerning size limits, bag limits, open and closed seasons, and
specifications of hunting gear which may be used or possessed; and

(4) Setting fees for activities permitted under this chapter, unless other-
wise provided for by law.

The rules may vary from county to county or in any part of the county
and may specify certain days of the week or certain hours of the day in desig-
nating open and closed hunting seasons, except that any fees established by rule
shall be the same for each county. All rules shall have the force and effect of law.

(b) Notwithstanding any law to the contrary, the board may adopt,

amend, or repeal any rule pertaining to bag limits, size limits, open or closed
hunting seasons, or gear restrictions by formal board action at a publicly noticed

meeting; provided that:

(1) The board finds that the timely adoption, amendment, or repeal of
the rule is necessary to implement effective and adaptive manage-
ment measures in response to rapidly changing resource conditions;

(2) Notice of the rulemaking shall:
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Be given at least once statewide at least thirty days in advance
of the public meeting;

Include a statement of the topic of the proposed rule to be
adopted, amended, or repealed or a general description of the
subjects involved;

(C) Include a statement that a copy of the proposed rule to be
adopted. the proposed rule amendment, or the rule proposed
to be repealed will be mailed to any interested person who re-
quests a copy and pays the required fees for the copy and the
postage, if any, together with a description of where and how
the requests may be made;

(D) Include a statement of when, where, and during what times the
proposed rule to be adopted, the proposed rule amendment, or

the rule proposed to be repealed may be reviewed;
(E) Include the date, time, and place where the public meeting will

be held and where interested persons may be heard on the pro-
posed rule adoption, amendment, or repeal; and

(F) Be mailed to all persons who have made a timely written re-
quest of the board for advance notice of its rule-making pro-
ceedings; and

(3) The adoption, amendment, or repeal of the rule shall be effective for

an initial period of no longer than two years, subject to legislative
approval and renewal by the board; provided that renewal by the
board shall extend for up to one year at a time.

Each rule hereafter adopted. amended, or repealed under this subsection
shall become effective ten days after formal action by the board; provided that
if a later effective date is specified in the rule, the later date shall be the effective
date. The department shall post the final adopted, amended, or repealed rule on
its website for the duration of time that the rule is in effect.

Any such rule established by such action of the board pursuant to this
subsection shall have the force and effect of law. Any person who violates any

rule established by such action of the board shall be subject to administrative
penalties as provided by section 183D-12.”

BB

SECTION 3. Section 187A-5, Hawaii Revised Statutes, is amended to
read as follows:

“§187A-5 Rules. (a) Subject to chapter 91, the department shall
adopt, amend, and repeal rules for and concerning the protection and propaga-
tion of introduced and transplanted aquatic life, or the conservation and alloca-
tion of the natural supply of aquatic life in any area. The rules may include the
following:

(1) Size limits;

(2) Bag limits;

(3) Open and closed fishing seasons;

(4) Specifications and numbers of fishing or taking gear which may be

used or possessed; and

(5) Prescribe and limit the kind and amount of bait that may be used in

taking aquatic life, and the conditions for entry into areas for taking
aquatic life.
The rules may vary from [ene-countyte—aneother] county to county or in any
part of a county and may specify certain days of the week or certain hours of
the day in designating open and closed fishing seasons. All rules shall have the
force and effect of law. [Any| Except as provided by subsection (b), any person
who violates any of the rules adopted pursuant to this section shall be guilty of
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a petty misdemeanor and upon conviction thereof shall be punished as provided
by section 188-70.
(b) Notwithstanding any law to the contrary, the board may adopt,

amend, or repeal any rule pertaining to bag limits, size limits, open or closed
fishing seasons, or gear restrictions by formal board action at a publicly noticed
meeting; provided that:

(1) The board finds that the timely adoption, amendment, or repeal of
the rule is necessary to implement effective and adaptive manage-
ment measures in response to rapidly changing resource conditions;

(2) Notice of the rulemaking shall:

(A) Be given at least once statewide at least thirty days in advance
of the public meeting:

(B) Include a statement of the topic of the proposed rule to be

adopted, amended, or repealed or a general description of the
subjects involved.;

(C) Include a statement that a copy of the proposed rule to be
adopted, the proposed rule amendment, or the rule proposed

to be repealed will be mailed to any interested person who re-
quests a copy and pays the required fees for the copy and the

postage, if any, together with a description of where and how
the requests may be made;
(D) Include a statement of when, where, and during what times the

proposed rule to be adopted, the proposed rule amendment, or
the rule proposed to be repealed may be reviewed;

(E) Include the date, time, and place where the public meeting will
be held and where interested persons may be heard on the pro-

posed rule adoption, amendment, or repeal; and
(F) Be mailed to all persons who have made a timely written re-
quest of the board for advance notice of its rule-making pro-
ceedings; and
(3) The adoption, amendment, or repeal of the rule shall be effective for
an initial period of no longer than two years. subject to legislative
approval and renewal by the board: provided that renewal by the
board shall extend for up to one year at a time.
Each rule hereafter adopted, amended, or repealed under this subsection
shall become effective ten days after formal action by the board: provided that
if a later effective date is specified in the rule, the later date shall be the effective

date. The department shall post the final adopted, amended. or repealed rule on
its website for the duration of time the rule is in effect.

Any such rule established by such action of the board pursuant to this
subsection shall have the force and effect of law. Any person who violates any

rule established by such action of the board shall be subject to administrative
penalties as provided by section 187A-12.5.”

SECTION 4. The department of land and natural resources shall sub-
mit a report, regarding its actions and findings on the temporary adoption,
amendment, and repeal of certain natural resource rules through formal action
at public meetings over the past two years, to the legislature no later than twenty
days prior to the convening of the regular session of 2023.

SECTION 5. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 6. This Act shall take effect on October 1, 2021.
(Approved June 8, 2021.)
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ACT 50 S.B. NO. 772

A Bill for an Act Relating to Transportation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Hawaii is one of the most beau-
tiful places on the planet, with breathtaking landscapes, lush tropical forests, and
rich ocean resources. The State is home to amazing ecosystems that include a
unique mix of flora and fauna, including dozens of endemic Hawaiian birds that
can be found nowhere else on earth; approximately one thousand four hundred
species of native plants, ninety per cent of which are endemic to the State; and
familiar marine mammals that are closely associated with the State, including
the Hawaiian monk seal and humpback whale.

The legislature also finds that state residents understand the importance
of these unique resources and appreciate their value. More specifically, residents
appreciate the beloved native and endemic plants and animals of Hawaii, strong-
ly believe that these resources must be preserved for future generations, and sup-
port opportunities to directly contribute to the conservation of these critical
resources.

Accordingly, the purpose of this Act is to:

(1)  Establish special number motor vehicle license plates that commem-
orate the importance of environmental conservation, and use pro-
ceeds from the special number plate program to fund conservation
and protection efforts; and

(2) Increase initial application and renewal fees for special number
plates.

SECTION 2. Chapter 249, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§249- Special number plates for environmental conservation; autho-
rized. (a) Notwithstanding any law to the contrary, the director of finance shall
issue to any registered owner of a motor vehicle, who is a resident of the State
and has completed the application and paid the required fees, special number
plates that commemorate the importance of environmental conservation, for the
registered owner’s motor vehicle.

(b) The director of finance of the city and county of Honolulu shall
establish special number plate designs that commemorate the importance of en-
vironmental conservation. The design shall:

(1) Contain words or images, or both, that indicate that the special
number plate is being issued to commemorate the importance of
environmental conservation;

(2) Be similar in shape and size to the uniform state number plate pre-
scribed by law; and

(3) Be readily identifiable and distinguishable under actual traffic
conditions.

The director of finance of the city and county of Honolulu shall consult with
the directors of finance of the counties of Kauai, Maui, and Hawaii; the chiefs
of police of the city and county of Honolulu and the counties of Kauai, Maui,
and Hawaii; and the chairperson of the board of land and natural resources in
establishing the special number plate design, which shall be visually attractive
and highlight Hawaii’s environment, native species, or both.

(c) Each special number plate design shall not:

(1) Infringe upon or otherwise violate any trademark, trade name, ser-
vice mark, copyright, or other proprietary or property right;
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(2) Represent any obscene or degrading image, idea, word, or phrase;

(3) Advertise or endorse a product, brand, or service that is provided

for sale;

(4) Promote any religious belief;

(5) Promote any philosophy based on prejudice or that is contrary to

state civil rights laws; or

(6) Obstruct the visibility of the number plate’s numbers or letters or

any other information that is required by law to be on a number

plate.

(d) Each special number plate shall be securely fastened to the motor
vehicle in lieu of the uniform state number plate.

(e) The director of finance shall charge a special number plate fee at
least equal to the county’s cost of providing the special number plate and admin-
istrative costs, if any, plus a fundraising fee to be set by the department of land
and natural resources. The fundraising fee established by this subsection shall be
in addition to any other state or county fees collected for a motor vehicle regis-
tration or license plates.

The revenue generated by the fundraising fees established pursuant
to subsection (e) shall be deposited into the conservation and resources enforce-
ment special fund established under section 199-1.5.

(g) The director of finance may revoke all special number plates issued
pursuant to this section if the total number of registered owners of motor ve-
hicles that obtain the special number plates is less than one hundred fifty within
three years of issuance of the first special number plate.

(h) Nothing in this section shall be construed to apply to any plates is-
sued pursuant to section 249-9.2.

(1)  For the purposes of this section, unless a different meaning appears
from the context, “special number plate” means a license plate that is not a uni-
form state number plate.”

SECTION 3. Section 199-1.5, Hawaii Revised Statutes, is amended by

amending subsection (b) to read as follows:

“(b) The following shall be deposited into the conservation and resourc-

es enforcement special fund:

(1) Grants, awards, donations, gifts, transfers, or moneys derived from
public or private sources for the purposes of enforcing the provi-
sions of title 12; chapters 6D, 6E, and 6K; or any rule adopted
thereunder;

(2) Fees, reimbursements, administrative charges, and penalties col-
lected for activities related to the enforcement of natural, cultural,
and historic resources protection laws and rules, except as otherwise
provided by law that provides for deposits into other special funds
administered by the department;

(3) Moneys derived from interest, dividends, or other income from the
above-mentioned sources; [anéd]

(4) Revenues generated from section 249-  ; and

[4] (5 Appropriations by the legislature to the special fund.”

SECTION 4. Section 249-9.1, Hawaii Revised Statutes, is amended to
read as follows:

“8§249-9.1 Special number plates. In addition to the number plates
contracted on behalf of the counties by the director of finance of the city and
county of Honolulu, the director of finance may provide, upon request, spe-
cial number plates. The special number plates shall conform to the requirements
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provided for the uniform number plates except that the owner may request the
choice and arrangement of letters and numbers. The maximum number of let-
ters and numbers shall be six and only one hyphen will be allowed in addition to
and in lieu of the six letters and numerals. No other punctuation marks shall be
allowed. The director of finance shall not issue special number plates which have
the letter and numeral combination of regular plates, are misleading or publicly
objectionable. The fee for special number plates shall be [$25] $60 upon initial
application and [$25] $60 upon each annual renewal of the vehicle registration.
This fee shall not be refundable. Re-application for special number plates must
be made upon a change in design of regular plates. The director of finance may
discard and allow for new applications of inactive special number plates that
have not been assigned or registered during the preceding three years. The direc-
tor of finance shall adopt rules pursuant to chapter 91 to carry out this section.”

SECTION 5. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.!

SECTION 6. This Act shall take effect upon its approval; provided that
section 4 shall take effect on January 1, 2022.

(Approved June 8, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 51 H.B. NO. 553

A Bill for an Act Relating to the Protection of Sharks.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that sharks, known as mané in the
Hawaiian language, are extremely important to ocean ecosystems. As ocean
predators near the top of the food chain, sharks keep the ecosystem balanced,
regulate populations of other marine life, and ensure healthy fish stock and reefs.

The legislature further finds that there have been numerous incidents re-
ported where young sharks, such as hammerhead shark pups, are killed by being
entangled in gill nets set in shark nursery habitats. The legislature also finds that
prohibiting the placement of gill nets in areas determined to be shark nursery
habitats would be an effective tool to protect shark populations.

The purpose of this Act is to protect sharks for their ecological value
while not criminalizing the accidental capture and release of sharks that may be
captured while fishing for other species as allowed by statute or rule.

SECTION 2. Chapter 188, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8§188- Sharks; mano; prohibitions; exceptions; penalties and fines. (a)
Except as provided in subsection (f), or as otherwise provided by law, no person
shall intentionally or knowingly capture or entangle any shark, whether alive or
dead, or kill any shark, within state marine waters.

(b) Any person violating this section or any rule adopted pursuant to
this section shall be guilty of a misdemeanor; provided that the fine for violating
this section shall be:
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(1) $500 for a first offense;

(2) $2,000 for a second offense; and

(3) $10,000 for a third or subsequent offense.

(¢) A person convicted of violating this section may be sentenced to pay
a civil fine not exceeding $10,000 per offense.

(d) In addition to any other penalty imposed under this section, a per-
son violating this section shall be subject to:

(1) An administrative fine of no more than $10,000 for each shark cap-
tured or entangled, whether alive or dead, or killed in violation of
this section;

(2) Seizure and forfeiture of any captured sharks or any part or prod-
uct therefrom, commercial marine license, vessel, and fishing equip-
ment; and

(3) Assessment of administrative fees and costs, and attorney’s fees and
costs.

(e) The criminal penalties and administrative fines, fees, and costs shall
be assessed per shark captured or entangled, whether dead or alive, or killed in
violation of this section.

(f)  This section shall not apply to:

(1) Special activity permits issued under section 187A-6;

(2) The department of land and natural resources or its designated
agent if the capture or entanglement, whether alive or dead, or kill-
ing is for the protection of public safety;

(3) Sharks taken outside of state marine waters and possessed on a ves-
sel in state marine waters pursuant to any federally managed fishery,
with the required documentation of the location where the capture
occurred;

(4) Any person if the capture or entanglement, whether alive or dead,
or killing is the result of self-defense, or the defense of another,
against death or bodily harm; and

(5) Any person who captures or kills a shark pursuant to a permit is-
sued by the department of land and natural resources under subsec-
tion (i).

(g) Nothing in this section shall be construed to restrict the exercise of
traditional and customary rights protected pursuant to article XII, section 7, of
the Hawaii State Constitution.

(h) The department of land and natural resources may adopt rules pur-
suant to chapter 91 to implement this section for purposes including but not
limited to:

(1) Ensuring that the incidental capture and release of sharks while tar-

geting other species is not a violation;

(2) Preventing the wanton waste of sharks; and

(3) Limiting gear, such as gill nets, in areas identified as shark nursery
habitats.

(1) The department of land and natural resources may issue a non-
commercial permit for the take of sharks, subject to permit conditions that shall
include native Hawaiian cultural protocol, size and species restrictions, and a
prohibition on species listed as endangered or threatened pursuant to section
195D-4.

(j)  For the purposes of this section, “shark” means any species of shark
within the subclass Elasmobranchii.”

SECTION 3. Section 188-70, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
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“(a) Any person violating any provision of or any rule adopted pursuant
to this chapter, except sections 188-23 [and], 188-39.5, and 188- ., is guilty of
a petty misdemeanor and, in addition to any other penalties, shall be fined [ret]
no less than:

(1) $100 for a first offense;

(2) $200 for a second offense; and

(3) $500 for a third or subsequent offense.”

SECTION 4. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 5. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.!

SECTION 6. This Act shall take effect on January 1, 2022.
(Approved June 8, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 52 S.B. NO. 697

A Bill for an Act Relating to Kalaupapa Month.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the month of January is signifi-
cant in the history of Kalaupapa on the island of Moloka‘i.

In 1865, the Kingdom of Hawai‘i passed “An Act to Prevent the Spread
of Leprosy”, which required the board of health to “cause to be isolated and
confined . . . all leprous patients who shall be deemed capable of spreading the
disease of leprosy.” Accordingly, to prevent the spread of leprosy, the Kingdom
bought eight hundred acres of land on the remote Kalaupapa peninsula of
Moloka‘i in order to forcibly remove individuals believed to have leprosy from
the general population.

On January 6, 1866, twelve citizens of Hawai‘i arrived at Kalaupapa, the
first of an estimated eight thousand people who were taken from their families
and forced into isolation. These first twelve women and men were J. N. Loe,
Kahauliko, Liilii, Puha, Kini, Lono, Waipio, Kainana, Kaaumoana, Nahuina,
Lakapu, and Kepihe. The original inhabitants of Kalaupapa played a critical
role in helping these leprosy patients who faced tremendous difficulties. If not
for their kindness and compassion, life would have been far worse for those who
had been banished to the peninsula. The government provided very little support
or supplies to the early settlement of isolated leprosy patients, including no doc-
tor or hospital, and expected the patients to be self-sufficient.

The peak of leprosy in Hawai‘i came in the 1880s, when more than one
thousand individuals lived at Kalaupapa. As the settlement grew and became
overcrowded, the government ordered the original inhabitants to leave the land
they had occupied for generations. The last of the original inhabitants of Ka-
laupapa were evicted in January 1895, a year after the Republic of Hawai‘i was
established.
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The legislature further finds that Hale Mohalu, a collection of World
War II barracks on eleven acres of land at the edge of Pearl City, Oahu, was
converted into a treatment center for leprosy patients registered at Kalaupapa
and became a “second home” for many of its patients. Beginning in the 1950s,
state officials let Hale Mohalu fall into disrepair, and in 1978, the State began
relocating patients to Leahi Hospital, its designated Honolulu treatment center.
On January 26, 1978, eight residents of Hale Mohalu were relocated to Leahi
Hospital against their wishes. Twelve others refused to leave and remained be-
hind, including Bernard Punikai‘a, Clarence Naia, and Frank and Mary Duarte.
This began a nearly six year occupation of Hale Mohalu by these residents, who
together with their supporters, protested policies imposed by the then governor
and board of health. Punikai‘a, Naia, and several of their supporters were arrest-
ed on September 21, 1983, when the buildings of Hale Mohalu were bulldozed.

The legislature additionally finds that two key individuals who commit-
ted their lives to serving those affected by leprosy also share significant dates in
the month of January.

On January 3, 1840, Jozef De Veuster was born in Belgium. He later
joined the Congregation of the Sacred Hearts of Jesus and Mary. Known as
Father Damien, he was ordained in Honolulu. Father Damien arrived at Kalau-
papa in 1873 and spent sixteen years of his life caring for the people of Kalau-
papa, ministering to them, building houses and churches, and tending to their
medical needs, until his death at age forty-nine in 1889. He was canonized by the
Catholic Church as Saint Damien of Moloka‘i in 2009.

On January 23, 1838, Barbara Koob was born in Germany. She later be-
came a member of the Sisters of St. Francis of Syracuse, New York, and even-
tually became known as Mother Marianne Cope. She was a respected health
administrator and answered the call of King Kalakaua and Queen Kapi‘olani
to help people affected by leprosy in Hawai‘i. She spent thirty years at Kalau-
papa, supervising the Bishop Home for Single Women and Girls and serving as
a leader in the community. She was canonized by the Catholic Church as Saint
Marianne in 2012.

Many of the people banished to Kalaupapa became great leaders of the
community. On January 5, 1879, Ambrose Kanewalii Hutchison arrived at Ka-
laupapa where he lived for the next fifty-three years. He served as resident su-
perintendent for a total of ten years, from 1884 to 1894, longer than any other
person facing the challenges of leprosy.

The legislature further finds that since 2014, on the fourth Sunday of
January, the Hawaii Conference of the United Church of Christ observes “Ka-
laupapa Sunday”, where Hawaii Conference of the United Church of Christ
churches across the State remember the people of Kalaupapa, particularly the
thirty-five men and women who founded Siloama Church less than six months
after the first leprosy patients were sent to Kalaupapa in 1866.

In 1946, leprosy patients in Hawai‘l began being treated with sulfone
drugs, which meant they did not need to be isolated from others. Forced isola-
tion at Kalaupapa ended in 1949 though it took until 1969 for the State’s policy
to officially end. In 1976, Kalaupapa was designated a National Historic Land-
mark by the United States government. The Kalaupapa National Historic Park
was then established in 1980 to recognize and preserve the history of the penin-
sula and support the remaining residents.

In 2003, Ka Ohana O Kalaupapa was formed by many of the remaining
residents of Kalaupapa, their extended ohana, and descendants and long-time
friends of the community, who felt that as the number of residents dwindled,
the residents needed an organization to ensure their voices would continue to be
heard. In 2009, the United States government approved the Kalaupapa Memo-
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rial Act of 2009, making Ka Ohana O Kalaupapa the only organization, other
than the National Park Service, to be authorized by the United States govern-
ment to operate at Kalaupapa.

The legislature finds that the people of Kalaupapa today are viewed as
valuable members of society who are some of Hawai‘i’s finest citizens, having
overcome the most difficult of circumstances. Mercy Hutchison Bacon, great
niece of Kalaupapa leader Ambrose Hutchison, called the people of Kalaupapa
“the pride of a nation”.

The purpose of this Act is to establish January of each year as “Kalau-
papa Month” to serve as an annual reminder of the importance of Kalaupapa
and the significant sacrifices and contributions of its residents throughout the
history of Hawai‘i.

SECTION 2. Chapter 8, Hawaii Revised Statutes, is amended by add-
ing a new section to be appropriately designated and to read as follows:

“88- Kalaupapa Month. The month of January shall be known and
designated as “Kalaupapa Month”, to serve as an annual reminder of the im-
portance of Kalaupapa and the significant sacrifices and contributions of its
residents throughout the history of Hawaii. This month is not and shall not be
construed as a state holiday.”

SECTION 3. New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved June 16, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 53 S.B. NO. 939

A Bill for an Act Relating to Juneteenth Day.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Juneteenth, also known as
Emancipation Day, Juneteenth Independence Day, and Black Independence
Day, is a celebration of emancipation from slavery in the United States. June 19,
1865, marks the date that Major General Gordon Granger arrived in Galveston,
Texas, and announced the end of the Civil War and the end of slavery.

The legislature further finds that although the Emancipation Proclama-
tion came two and a half years earlier on January 1, 1863, many slave owners
continued to hold their slaves captive after the announcement, so Juneteenth
became a symbolic date representing African American freedom.

Texans celebrated Juneteenth beginning in 1866, and on January 1, 1980,
Juneteenth officially become a Texas state holiday. The legislature finds that
although Juneteenth is not a federal holiday, most states and the District of
Columbia have passed legislation recognizing Juneteenth as a holiday or obser-
vance. Hawaii is one of three states that does not recognize Juneteenth as a state
holiday or a special day of observance.

The purpose of this Act is to establish June 19 of each year as Juneteenth
in recognition of the history and legacy of slavery in the United States and in
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honor of the significant roles and contributions of African Americans in the his-
tory of the United States.

SECTION 2. Chapter 8, Hawaii Revised Statutes, is amended by add-
ing a new section to be appropriately designated and to read as follows:

“88- Juneteenth. June 19 of each year shall be known and desig-
nated as Juneteenth to commemorate the end of slavery in the United States and
in honor and recognition of the significant roles and contributions of African
Americans in the history of the United States. Juneteenth is not and shall not be
construed to be a state holiday.”

SECTION 3. New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved June 16, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 54 H.B. NO. 940

A Bill for an Act Relating to Securities.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 485A, Hawaii Revised Statutes, is amended by
adding a new part to be appropriately designated and to read as follows:

“PART . PROTECTION OF ELDERS AND VULNERABLE ADULTS
FROM FINANCIAL EXPLOITATION

§485A-A Definitions. As used in this part, unless the context other-

wise requires:

“Elder” means an individual sixty-two years of age or older.

“Financial exploitation” means:

(1) The wrongful or unauthorized taking, withholding, appropriation,
or use of money, assets, or property of an elder or a vulnerable
adult; or

(2) Any act or omission by a person, including through the use of a
power of attorney, guardianship, or conservatorship of an elder or
a vulnerable adult, to:

(A) Obtain control through deception, intimidation, or undue in-
fluence over the elder’s or vulnerable adult’s money, assets, or
property to deprive the elder or vulnerable adult of the own-
ership, use, benefit, or possession of the elder’s or vulnerable
adult’s money, assets, or property; or

(B) Convert money, assets, or property of the elder or vulnerable
adult to deprive the elder or vulnerable adult of the ownership,
use, benefit, or possession of the elder’s or vulnerable adult’s
money, assets, or property.
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“Qualified person” means any agent, broker-dealer, investment adviser
representative, investment adviser, or person who serves in a supervisory or com-
pliance capacity for a broker-dealer or an investment adviser.

“Reasonably associated individual” means any person known to the
qualified person to be reasonably associated with the elder, vulnerable adult, or
account.

“Vulnerable adult” means a person eighteen years of age or older who,
because of mental, developmental, or physical impairment, is unable to:

(1) Communicate or make responsible decisions to manage the person’s

own care or resources;

(2) Carry out or arrange for essential activities of daily living; or

(3) Protect oneself from abuse.

§485A-B Governmental disclosures. If a qualified person reasonably
believes that financial exploitation of an elder or a vulnerable adult may have
occurred, may have been attempted, or is being attempted, the qualified person
shall promptly notify the commissioner.

§485A-C Immunity for governmental disclosures. A qualified person
who, in good faith and exercising reasonable care, makes a disclosure of infor-
mation pursuant to section 485A-B shall be immune from administrative or civil
liability that might otherwise arise from the disclosure or for any failure to notify
the commissioner of the disclosure.

§485A-D Third-party disclosures. If a qualified person reasonably
believes that financial exploitation of an elder or a vulnerable adult may have
occurred, may have been attempted, or is being attempted, a qualified person
may notify a reasonably associated individual or any third party previously des-
ignated by the elder or vulnerable adult. Disclosure shall not be made to any
reasonably associated individual or previously designated third party who is sus-
pected of financial exploitation or other abuse of the elder or vulnerable adult.

§485A-E Immunity for third-party disclosures. A qualified person
who, in good faith and exercising reasonable care, makes a disclosure of infor-
mation pursuant to section 485A-D shall be immune from any administrative or
civil liability that might otherwise arise from the disclosure.

§485A-F Delaying disbursements or transactions. (a) A qualified per-
son may delay a disbursement from, or a transaction in connection with, an
account of an elder or a vulnerable adult, or an account on which an elder or a
vulnerable adult is a beneficiary, if:

(1) The qualified person reasonably believes that the requested dis-
bursement or transaction may result in financial exploitation of the
elder or vulnerable adult after initiating an internal review of the
requested disbursement or transaction and the suspected financial
exploitation; and

(2) The qualified person:

(A) Immediately, but in no event more than two business days after
the requested disbursement or transaction is delayed, provides
written notification of the delay and the reason for the delay
to all parties authorized to transact business on the account,
unless any party is reasonably believed to have engaged in sus-
pected or attempted financial exploitation of the elder or vul-
nerable adult;
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(B) Immediately, but in no event more than two business days after
the requested disbursement or transaction is delayed, notifies
the commissioner; and

(C) Continues its internal review of the suspected or attempted fi-
nancial exploitation of the elder or vulnerable adult, as neces-
sary, and provides status updates to the commissioner upon
request.

(b) Any delay of a requested disbursement or transaction as authorized
by this section shall expire upon the sooner of:

(1) A determination by the qualified person that the requested disburse-
ment or transaction will not result in financial exploitation of the
elder or vulnerable adult; or

(2) Fifteen business days after the date on which the qualified person
first delayed the requested disbursement or transaction, unless the
commissioner requests that the qualified person extend the delay, in
which case the delay shall expire no later than twenty-five business
days after the date on which the qualified person first delayed the
requested disbursement or transaction, unless sooner terminated or
further extended by the commissioner or by an order of a court of
competent jurisdiction.

(¢c) A court of competent jurisdiction may enter an order extending the
delay of the requested disbursement or transaction, or may order other protec-
tive relief based on the petition of the commissioner, the qualified person who
initiated the delay under this section, or other interested party.

§485A-G Immunity for delaying disbursements or transactions. A
qualified person who, in good faith and exercising reasonable care, complies with
section 485A-F shall be immune from any administrative or civil liability that
might otherwise arise from a delay of a requested disbursement or transaction in
accordance with that section.

§485A-H Records. A qualified person shall provide access to or cop-
ies of records that are relevant to the suspected or attempted financial exploita-
tion of an elder or a vulnerable adult to the commissioner or law enforcement,
either as part of a referral to the commissioner or law enforcement, or upon
request of the commissioner or law enforcement pursuant to an investigation.
The records may include historical records as well as records relating to the most
recent transaction or transactions that may comprise financial exploitation of an
elder or a vulnerable adult. All records made available under this section shall be
exempt from disclosure under chapter 92F.

Nothing in this section shall limit or otherwise impede the authority of
the commissioner to access or examine the books and records of a qualified per-
son as otherwise provided by law.

§485A-1 Multiple duties to report. Compliance with this part shall not
discharge the duty to report suspected abuse under any other law.”

SECTION 2. In codifying the new sections added by section 1 of this
Act, the revisor of statutes shall substitute appropriate section numbers for the
letters used in designating the new sections in this Act.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 16, 2021.)

150



ACT 55

ACT 55 S.B. NO. 793

A Bill for an Act Relating to the Minimum Wage.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the real problems of disability
arise not from the medical conditions themselves, but rather from the low expec-
tations, misinformation, and socially-constructed systemic barriers associated
with the conditions. Individuals with disabilities are subject to low expectations
particularly in employment and the system preparing them for employment,
such as education and rehabilitation programs.

Section 14(c) of the Fair Labor Standards Act (Section 14(c)) denies peo-
ple the guarantee of a minimum wage for potentially any job and at any point
in their career, based on their disability status. As reported by the Arizona Advi-
sory Committee on the U.S. Commission on Civil Rights in its 2020 submittal,
“Subminimum Wages for Persons with Disabilities Under Section 14(c) of the
Fair Labor Standards Act,” in a world after the enactment of the Americans
with Disabilities Act, Section 14(c) can be considered a federal law that discrimi-
nates against individuals with disabilities. Section 14(c) is different from its coun-
terpart sections 14(a) and 14(b) in that the bases for allowing payment of below
minimum wage in those sections are the job being performed or the particular
stage in the individual’s career, which can be temporary, whereas an individual’s
disability status can be lifelong.

The original intent of Section 14(c) was to serve as a platform to train
and prepare individuals with disabilities to gain open-market competitive jobs.
However, the Arizona Advisory Committee reported that Section 14(c) cannot
be justified as a policy to increase open-market employment opportunities for in-
dividuals with disabilities. It has been shown that Section 14(c) simply provided a
subsidy for sheltered workshops that do not support movement of their workers
to competitive employment. Section 14(c) no longer fulfills its original intent and
runs contrary to the American with Disabilities Act, which was enacted subse-
quently. Section 14(c) is an outdated law that only serves to perpetuate misinfor-
mation, stigma, and stereotypes of individuals with disabilities.

The purpose of this Act is to repeal existing law that exempts individuals
with disabilities from minimum wage requirements as a cost neutral initiative
with great positive impact on the lives of individuals with disabilities.

SECTION 2. Section 103D-1001, Hawaii Revised Statutes, is amended
by amending the definition of “qualified community rehabilitation program” to
read as follows:

““Qualified community rehabilitation program” means a nonprofit com-
munity rehabilitation program for [persens] individuals with disabilities that:

(1) Is organized and incorporated under the laws of the United States

or this State, and located in this State;

(2) Is operated in the interest of and [flemploys[}persens] individuals

with disabilities;

(3) Does not inure any part of its net income to any shareholder or

other individual;

(4) Complies with all applicable occupational health and safety stan-

dards required by the federal, state, and county governments; and
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with—disabilities:] Maintains a disabled to non-disabled employee
ratio equal to or greater than one to three at all times. To ensure
integrated employment of individuals with disabilities, this one-to-

three ratio is to include all levels of employment, management, and
sub-contracting.”

SECTION 3. Section 387-9, Hawaii Revised Statutes, is amended by
amending its title and subsection (a) to read as follows:

“8§387-9 Special minimum wages for learners; apprentices; full-time stu-
dents; paroled wards of Hawaii youth correctional facility[; handicapped-workers].
(a) Notwithstanding the provisions of section 387-2, the director [may], by rule,
may provide for the employment|[:

B ©Of] of learners[;-of]; apprentices[;-ef]; part-time employees who are
full-time students attending public or private schools other than col-
leges, universities, business schools, or technical schools[;]; and [ef]
wards paroled from the Hawaii youth correctional facility, under
special certificates issued by the director, at [sueh] wages lower than
the applicable minimum wage and subject to [sueh] limitations as to
time, number, proportion, and length of service as the director shall
prescribe[-ane
TR )

SECTION 4. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 5. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved June 16, 2021.)

ACT 56 H.B. NO. 1192

A Bill for an Act Relating to Consumer Protection.

Be It Enacted by the Legislature of the State of Hawaii:
PART I

SECTION 1. The legislature finds that there has been a shift in the mar-
ket from deferred deposit agreements, commonly referred to as payday loans,
toward small dollar installment loans, which are repayable over time and se-
cured by access to the borrower’s checking account. Unfortunately, due to the
State’s current deferred deposit laws, the payday lending industry can engage in
practices that trap consumers in unsustainable cycles of debt. Payday lenders
structure loans with unrealistically short repayment terms, unaffordable pay-
ments, and excessive fees, resulting in long-term, high-cost debt and harm to the
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consumer. Lenders are also granted access to the borrower’s checking account to
ensure that the lender gets repaid, even if the borrower cannot cover rent, utili-
ties, and other basic living expenses. The Pew Charitable Trusts has reported that
the average Hawaii payday borrower incurs $529 in fees to borrow $300 over five
months. Research also shows that this amount is nearly three times higher than
what the same lenders charge similarly situated consumers in other states.

The legislature notes that there has been a growing trend around the
country to provide more consumer protections, which benefit consumers and
encourage responsible and transparent lending, for deferred deposit transactions
and installment loans within the alternative financial service products industry.
Hawaii has not yet joined in these reform efforts. In 2017, the Consumer Fi-
nancial Protection Bureau released new rules that, among other things, targeted
loans with a thirty-six per cent annual interest rate or higher and restricted pay-
day lenders from extracting money from the borrower’s account, without explicit
consent, if they failed to repay twice in a row. However, the Consumer Financial
Protection Bureau also rescinded the mandatory underwriting provisions of its
payday lending rules. It is critical that the State take action now to address these
harmful practices in light of this delay and the weakening of the federal con-
sumer protections for payday and similar loans.

The legislature acknowledges that there is a market for installment loans.
However, the legislature finds that if installment loans are going to be offered to
Hawaii consumers, there must be appropriate consumer protections in place to
ensure these loans contain reasonable terms and fees, provide sufficient protec-
tions that allow borrowers to avoid extending or adding additional loans, and
allow borrowers to meet their basic living expenses.

Accordingly, the purpose of this Act is to:

(1) Establish a framework for providing new, viable installment loan

transactions; and

(2) Repeal the statutory authorization for deferred deposit transactions

in the State.

PART II

SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER
INSTALLMENT LOANS

PARTI. GENERAL PROVISIONS

§ -1 Definitions. As used in this chapter, unless the context other-
wise requires:

“Annual percentage rate” means an annual percentage rate as determined
pursuant to section 107 of the Truth in Lending Act, title 15 United States Code
section 1606. For the purposes of this definition, all fees and charges, including
interest and monthly maintenance fees authorized by this chapter, shall be in-
cluded in the calculation of the annual percentage rate.

“Arranger” means a provider of funds in the syndication of a debt.

“Branch office” means any location in the State that is identified by any
means to the public or consumers as a location at which the licensee holds itself
out as an installment lender.

“Commissioner” means the commissioner of financial institutions.
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“Consumer” means a natural person who is the buyer, lessee, or debtor to
whom credit is granted in a transaction that is primarily for that natural person’s
personal, family, or household purposes.

“Control” means the power, either directly or indirectly, to direct man-
agement or policies of a company, whether through ownership of securities, by
contract, or otherwise.

“Control person” means any person who directly or indirectly exercises
control of a licensee or applicant.

“Default” means a consumer’s failure to repay an installment loan in
compliance with the terms contained in an installment loan agreement.

“Department” means the department of commerce and consumer affairs.

“Division” means the division of financial institutions of the department
of commerce and consumer affairs.

“Elder” means an individual who is sixty-two years of age or older.

“Finance charges” means the cost of credit or cost of borrowing, includ-
ing the interest and other fees authorized by this chapter.

“Financial institution” means any bank, savings bank, savings and loan
association, financial services loan company, or credit union doing business in
the State whose accounts are insured by the Federal Deposit Insurance Corpo-
ration, the National Credit Union Share Insurance Fund, or other similar or
successor program of federal insurance.

“Installment lender” or “lender” means any person who is in the busi-
ness of offering or making a consumer loan, who arranges a consumer loan for
a third party, or who acts as an agent for a third party, regardless of whether
the third party is exempt from licensure under this chapter or whether approval,
acceptance, or ratification by the third party is necessary to create a legal obli-
gation for the third party, through any method including mail, telephone, the
Internet, or any electronic means.

“Installment loan” means a loan made pursuant to this chapter.

“Instrument” means a method of payment that may include a debit card
payment, Automated Clearing House transfer, electronic check or other forms
of electronic transfers, money order, cash, personal check signed by the con-
sumer, or any other method of loan payment authorized by this part or by rule
adopted by the commissioner pursuant to chapter 91 and made payable to a
person subject to this chapter.

“Interest” means all charges payable directly or indirectly by a borrow-
er to a licensee as a condition to a loan or an application for a loan, however
denominated. “Interest” does not include default charges, deferment charges,
insurance charges or premiums, court costs, loan origination charges, check
collection charges, credit line charges, credit report charges, or other fees and
charges specifically authorized by law.

“Licensee” means a person who is licensed or required to be licensed un-
der this chapter.

“Loan amount” means the amount financed, as that term is defined in
Truth in Lending (Regulation Z), title 12 Code of Federal Regulations, chapter
X, part 1026, as amended, or supplemented by this chapter.

“Loan charges” means the total of all charges made in connection with
a loan except for insufficient funds charges authorized by section -11 and
default charges authorized by section  -4(i).

“Maintenance fee” means a monthly fee paid to a licensee to maintain an
installment loan.

“NMLS” means the Nationwide Multistate Licensing System and Regis-
try, which is a licensing system developed and maintained by the Conference of
State Bank Supervisors for the state licensing and registration of state-licensed
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loan originators and other financial services providers, or any system provided
by the Consumer Financial Protection Bureau.

“Nonprofit organization” means an organization that:

(1) Has the status of a tax-exempt organization under section 501(c)(3)
of the Internal Revenue Code of 1986, as amended,;

(2) Conducts its activities in a manner that serves public or charitable
purposes, rather than commercial purposes;

(3) Receives funding, revenue, and charge fees in a manner that does
not incentivize its organization or its employees to act other than in
the best interests of its clients; and

(4) Compensates its employees in a manner that does not incentivize
employees to act other than in the best interests of its clients.

“Person” means an individual, sole proprietorship, partnership, corpora-
tion, limited liability company, limited liability partnership, or other association
of individuals, however organized.

“Place of business” means a location where installment loans are offered
or made and includes each website through which a consumer may apply for an
installment loan from an installment lender.

“Precomputed interest” means an interest method that uses the original
payment schedule to calculate interest.

“Renewal” means the refinancing of an installment loan that occurs dur-
ing the period between the original maturity date and the immediately preceding
installment payment due date. “Renewal” does not include the refinancing of an
installment loan that occurs prior to the penultimate installment payment due
date.

“Truth in Lending Act” means the federal Truth in Lending Act, title 15
United States Code section 1601 et seq., as may be amended, and regulations
adopted thereunder, as may be amended.

§ -2 Installment loans; requirements; payments. (a) Each install-

ment loan transaction and renewal shall meet the following requirements:

(1) Any transaction and renewal shall be documented in a written
agreement pursuant to section  -3;

(2) The total amount of the installment loan shall not be greater than
$1,500 pursuant to section  -5(a);

(3) The total amount of loan charges an installment lender may charge,
collect, or receive in connection with an installment loan shall not
exceed fifty per cent of the principal loan amount;

(4) Subject to paragraph (3), a monthly maintenance fee may be charged
by the lender, not to exceed the following:

(A) $25 on a loan of an original principal loan amount up to
$299.99;

(B) $30 on a loan of an original principal loan amount of at least
$300.00 and up to $699.99; and

(C) $35 on aloan of an original principal loan amount of at least
$700.00 and greater;

provided that the monthly maintenance fee shall not be added to

the loan balance upon which the interest is charged; provided fur-

ther that an installment lender shall not charge, collect, or receive a

monthly maintenance fee if the borrower is a person on active duty

in the armed forces of the United States or a dependent of that

person;

(5) The minimum contracted repayment term of the installment loan
shall be two months if the contracted loan amount is $500 or less,
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or four months if the contracted loan amount is $500.01 or more;
provided that, for purposes of meeting the required minimum con-
tracted repayment term, an installment lender may calculate one
month as twenty-eight days or longer;

(6) All repayment schedule due dates shall be dates upon which an in-
stallment lender is open for business to the public at the place of
business where the installment loan was made;

(7) An installment lender shall accept prepayment in full or in part
from a consumer prior to the loan due date and shall not charge the
consumer a fee or penalty if the consumer opts to prepay the loan;
provided that to make a prepayment, all past due interest and fees
shall be paid first;

(8) The loan amount shall be fully amortized over the term of the loan,
and maintenance fees shall be applied in arrears on a monthly basis;

(9) A consumer’s repayment obligations shall not be secured by a lien
on any real or personal property;

(10)  An installment lender shall not charge a consumer any loan charges
for an installment loan, other than the fees permitted by this chapter;

(11) The written agreement required under section -3 shall not re-
quire a consumer to purchase add-on products, such as credit insur-
ance; and

(12) The maximum contracted repayment term of the installment loan
shall be twelve months.

(b) In an installment loan, a lender may contract for a once-every-two-
weeks, twice-monthly, or monthly payment of the loan balance due, including
the applicable portion of the interest, and earned monthly maintenance fee.

(c) For each payment made by a consumer, a lender shall give the
consumer a written receipt with the lender’s name and address, payment date,
amount paid, consumer’s name, and sufficient information to identify the ac-
count to which the payment is applied.

(d) Upon prepayment in full by the consumer, the lender shall refund:

(1) Any unearned and unaccrued portion of the interest charged; and

(2) Any unearned monthly maintenance fees.

(e) Upon request from a consumer or a consumer’s agent, an install-
ment lender shall provide confirmation of the amount required to discharge the
installment loan obligation in full. When responding to a request under this sub-
section, the installment lender, at a minimum, shall include a statement of the
amount required to discharge the consumer’s obligation fully as of the date the
notice is provided and for each of the next three business days following that
date. The installment lender shall make the information required under this sub-
section available verbally and in writing and shall provide it in an expeditious
manner but no later than five business days after receiving the request.

§ -3 Written agreement; requirements; disclosure. (a) Each install-
ment loan transaction and renewal shall be documented by a written agreement
signed by the installment lender and consumer. The written agreement shall con-
tain the following information:

(1) The name and address of the consumer and the lender;

(2) The transaction date;

(3) The loan amount;

(4) The authorized interest rate;

(5) A statement of the total amount of finance charges charged, ex-

pressed as a dollar amount and an annual percentage rate;
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(6) The installment payment schedule setting out the amount due on
specific due dates;

(7) A statement that an installment lender shall not require a consumer
to purchase add-on products;

(8) Thename, address, electronic mail address, and telephone number of
any agent or arranger involved in the installment loan transaction;

(9) A notice to the consumer that the consumer has the right to rescind
the installment loan before 5:00 p.m., Hawaii-Aleutian Standard
Time, by the third business day after the date the loan was origi-
nated and at the location where the loan was originated;

(10) A statement that it shall not be considered a violation of law if the
consumer obtains an installment loan voluntarily and separately
from the consumer’s spouse if the consumer documents the ac-
tion in writing, either in the written agreement or in a subsequent
agreement;

(11) A notice to the consumer that a returned instrument may result in a
dishonored instrument charge, not to exceed $25; and

(12) A description of the methods by which installment loan payments
may be made, which may include a debit card payment, Automated
Clearing House transfer, electronic check, other forms of electronic
transfers, money order, cash, check, or any additional method of
loan payment authorized by this chapter or by rule adopted by the
commissioner pursuant to chapter 91.

(b) The written agreement shall also comply with the disclosure require-
ments of the Truth in Lending Act and any regulation adopted thereunder.

(¢) The installment lender shall provide to the consumer a printed writ-
ten disclosure prior to signing the written agreement that accurately discloses the
types of information in the chart below, in at least twelve-point type:

“MULTIPLE
INSTALLMENT
LOAN PAYMENT

Amount Financed

Term (months)

Authorized Interest Rate

Monthly Maintenance Fee

Total of All Permitted Charges

Total You Will Pay for This Loan If Paid on Time

(Amount Financed, Interest, and Monthly Maintenance Fee)
ANNUAL PERCENTAGE RATE

Payment Schedule”

Included in the chart above, an installment lender may include any other infor-
mation the lender believes will benefit the consumer, such as an explanation of
annual percentage rate and how it is calculated.

(d) The consumer shall sign and date each of two copies of the written
disclosure required pursuant to subsection (c), one of which shall be given to the
consumer and the other of which shall be retained by the lender as part of its
records of the installment loan. This requirement may also be accomplished by
electronically signing an electronic copy of the disclosure and making the dis-
closure electronically available to the consumer if the consumer is applying for
the loan over the Internet. For purposes of preparing the written disclosure, the
installment loan shall be structured on a precomputed basis (total of payments)
with the assumption that all payments will be made as scheduled.
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(e) The written agreement may include a demand feature that permits
the lender or any other person, if the consumer fails to make any payment when
due, to terminate the installment loan in advance of the original maturity date,
but no earlier than ten days after the missed payment, and demand repayment
of the entire outstanding balance. If the written agreement includes a demand
feature and the demand feature is exercised, the lender shall be entitled to collect
only the outstanding balance and a prorated portion of the unpaid interest and
fees earned up to the date of termination. For purposes of this subsection, the
outstanding balance and prorated portion of the unpaid interest and fees shall
be calculated as if the consumer had voluntarily prepaid the loan in full on the
date of termination.

§ -4 Authorized interest rate. (a) Subject to section -2(a)(3), an
installment lender may contract for and receive interest at a rate not exceeding
thirty-six per cent per year on that portion of the unpaid principal balance of
the installment loan. Loans shall be precomputed. Any loan charges assessed in
compliance with this chapter shall be exempt from chapter 478.

(b) For the purposes of computing precomputed loans, including calcu-
lating interest, a month shall be considered one-twelfth of a year and a day shall
be considered one three hundred sixty-fifth of a year when calculation is made
for a fraction of a month.

(c) Subject to section -2(b), installment loans shall be repayable in
substantially equal and consecutive installments of principal and interest com-
bined; provided that the first installment period may exceed one month by not
more than fifteen days, and the first installment payment amount may be larger
than the remaining payments by the amount of interest charged for the extra
days; provided further that monthly installment payment dates may be omitted
if the parties agree in writing, either in the written agreement required under
section -3 or in a subsequent agreement, to accommodate consumers with
seasonal income.

(d) Payments may be applied to the combined total of principal and
precomputed interest until maturity of the installment loan, with priority given
to any past due interest before applying payments to loan charges and then to the
principal.

(e) If aninstallment loan is prepaid in full or renewed prior to the loan’s
maturity date, the lender shall refund to the consumer a prorated portion of the
unearned and unaccrued interest and monthly maintenance fees based on a ra-
tio of the number of days the loan was outstanding and the number of days for
which the loan was originally contracted.

(f) The parties may agree in writing, either in the written agreement
required under section -3 or in a subsequent agreement, to a deferment of
wholly unpaid installments; provided that:

A deferment shall postpone the scheduled due date of the earliest
unpaid installment and all subsequent installments as originally
scheduled, or as previously deferred, for a period equal to the defer-
ment period;

(2) The deferment period shall be that period during which no install-

ment is scheduled to be paid by reason of the deferment; and

(3) The lender shall not charge or collect a deferment fee.

(g) Other than the interest and loan charges permitted under this sec-
tion, no further or other amount shall be charged or required by the installment
lender.

(h) A lender shall not charge or receive loan origination fees.
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(1) A lender shall not collect a default charge on any installment not
paid in full within ten days after its due date. A lender may charge a default
charge of $30 on an installment not paid in full after ten days have passed since
its due date. For purposes of this subsection, all installments shall be considered
paid in the order in which they become due.

-5 Maximum loan amount; prohibition against multiple loans. (a)
A lender shall not lend an amount greater than $1,500 nor shall the amount
financed exceed $1,500 by any one lender at any time to a consumer.

(b) Except as otherwise provided in section -8, an installment lender
shall take reasonable measures to ensure that no consumer has more than one
installment loan outstanding at a time from any of the following:

(1) The installment lender;

(2) A person related to the installment lender by common ownership or

control;

(3) A person in whom the installment lender has any financial interest

of ten per cent or more; or

(4) Any employee or agent of the installment lender.

(¢) An installment lender that receives written or electronic confirma-
tion from each consumer that the consumer does not have any outstanding
installment loans from the entities listed in subsection (b) as of the date the
consumer enters into an installment loan with the installment lender shall be
deemed to have met the requirements of this section.

(d) If a consumer’s spouse obtains an installment loan voluntarily and
separately from the consumer, and subsequently the consumer obtains an install-
ment loan voluntarily and separately from the consumer’s spouse, where neither
the consumer nor the consumer’s spouse are coborrowers with each other on
either loan, and the consumer’s action is documented in writing, either in the
written agreement required under section -3 or in a subsequent agreement,
signed by the consumer, and retained by the lender, the secondary transaction
shall not be considered a violation of this section.

() Upon a consumer’s payment in full of any installment loan, an in-
stallment lender shall wait a period of three days before the lender may make
another installment loan to the same consumer.

§ -6 Right of rescission. (a) A consumer shall have the right to
rescind an installment loan, at or before 5:00 p.m., Hawaii-Aleutian Standard
Time, on the third business day after the date the loan was originated and at the
location where the loan was originated, by returning the principal in cash, the
original check or money order disbursed by the lender, or the other disburse-
ment of loan proceeds from the lender to fund the loan. The lender shall not
charge the consumer for rescinding the loan.

(b) At the time of rescission, the lender shall refund any loan fees and
interest received associated with the rescinded loan and shall return to the con-
sumer the originally signed written agreement, clearly marked across the face:

“RESCINDED BY [lender’s name; license number], [date]”
and below which the lender’s authorized representative shall sign.

§ -7 Notice to consumers; general requirements; right to prepay; loan
limits; right to rescind. An installment lender shall provide the following no-
tice on each written agreement for an installment loan. The notice shall be in a
prominent place and in at least twelve-point type:

“THIS INSTALLMENT LOAN IS NOT INTENDED TO
MEET LONG-TERM FINANCIAL NEEDS.
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THIS INSTALLMENT LOAN SHOULD BE USED ONLY
TO MEET SHORT-TERM CASH NEEDS.

YOU HAVE THE RIGHT TO PREPAY THIS INSTALL-
MENT LOAN IN FULL OR IN PART WITHOUT A PENALTY.

RENEWING THIS INSTALLMENT LOAN RATHER
THAN PAYING THE DEBT IN FULL MAY REQUIRE AD-
DITIONAL FEES OR CHARGES.

STATE LAW PROHIBITS THE PRINCIPAL OF THIS IN-
STALLMENT LOAN FROM EXCEEDING ONE THOUSAND
FIVE HUNDRED DOLLARS ($1,500). EXCEEDING THIS
AMOUNT MAY CREATE FINANCIAL HARDSHIPS FOR
YOU AND YOUR FAMILY.

YOU HAVE THE RIGHT TO RESCIND THIS TRANSAC-
TION AT OR BEFORE 5:00 PM. [SPECIFY HERE THE CLOSE
OF THE THIRD BUSINESS DAY BY DAY OF WEEK AND
DATE].”

-8 Renewal; new loan requirements; consecutive loans; payment plan.
(a) An installment loan may be renewed only once. After one renewal, the con-
sumer shall pay the debt in cash or its equivalent.

(b) Upon renewal of an installment loan, the lender may renew up to
$1,500 of the remaining unpaid principal balance. If the unpaid balance on re-
newal is more than $1,500, the consumer may be required to pay the remaining
balance; provided that the lender shall not finance any amount over $1,500. The
total amount of loan charges for the renewed loan shall meet the requirements
of section -2, with the understanding that the total amount of loan charges
an installment lender may charge, collect, or receive in connection with the re-
newal of an installment loan shall not exceed fifty per cent of the renewal prin-
cipal loan amount. If the installment loan is renewed prior to the maturity date,
the lender shall refund to the consumer a prorated portion of the finance charge
based upon the ratio of time left before maturity to the loan term.

§ -9 Form of loan proceeds; endorsement of instrument; redemption of
instrument. (a) An installment lender may pay the proceeds from or otherwise
fund an installment loan to the consumer in the form of a monetary instrument,
prepaid debit card, Automated Clearing House transfer, electronic check, other
form of electronic transfer, money order, or cash.

(b) An installment lender shall not negotiate or present an instrument
for payment unless the instrument is endorsed with the actual business name of
the lender.

(c) Prior to an installment lender negotiating or presenting the instru-
ment, a consumer may redeem any instrument held by the lender as a result of
an installment loan if the consumer pays the full amount of the instrument to
the lender.

-10 Delinquent installment loans; restrictions on collection by lender
or third party. (a) An installment lender shall comply with all applicable state
and federal laws when collecting a delinquent installment loan. A lender may
take civil action to collect principal, interest, fees, and costs allowed under this
chapter. A lender shall not threaten criminal prosecution as a method of collect-
ing a delinquent installment loan or threaten to take any legal action against the
consumer that is not otherwise permitted by law.

(b) Unless invited by the consumer, a lender shall not visit a consumer’s
residence or place of employment for the purpose of collecting a delinquent in-
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stallment loan. A lender shall not impersonate a law enforcement officer or make
any statements that might be construed as indicating an official connection with
any federal, state, or county law enforcement agency or any other governmental
agency while engaged in collecting an installment loan.

(¢) A lender shall not communicate with a consumer in a manner in-
tended to harass, intimidate, abuse, or embarrass a consumer, including com-
munication at an unreasonable hour, with unreasonable frequency, by threats
of force or violence, or by use of offensive language. A communication shall be
presumed to have been made for the purposes of harassment if it is initiated by
the lender for the purposes of collection and the communication is made:

(1) With the consumer’s spouse or the consumer’s domestic partner
in any form, manner, or place, on more than one occasion, except
when:

(A) Calling a shared phone number and asking to speak to the
consumer;

(B) Sending a text message to a shared phone number;

(C) Sending an electronic mail to a shared electronic mail address;
or

(D) Sending any other electronic writing to a shared electronic
account;

(2) With a consumer at the consumer’s place of employment on more
than one occasion;

(3) With the consumer, the consumer’s spouse, or the consumer’s do-
mestic partner at the consumer’s place of residence between the
hours of 9:00 p.m. and 8:00 a.m., Hawaii-Aleutian Standard Time;
or

(4) To a party other than the consumer, the consumer’s attorney, the
lender’s attorney, or a consumer credit reporting agency if otherwise
permitted by law, except for the purposes of acquiring location or
contact information about the consumer.

(d) A lender shall maintain, in accordance with applicable law, an ac-
curate and complete communication log of all telephone and written communi-
cations with a consumer initiated by the lender regarding any collection efforts,
including date, time, and the nature of each communication.

(e) For purposes of collecting a dishonored check, this section shall ap-
ply to any employee, arranger, or third-party assignee of a lender.

(f)  For purposes of this section, “communication” includes any con-
tact with a consumer initiated by a lender in person, by telephone, or in writing,
including via electronic mail, text message, or other electronic writing; provided
that:

(1) “Communication” includes the time the lender initiates contact with

a consumer, regardless of whether the communication is received or
accessed by the consumer; and

(2) “Communication” does not include:

(A) Verbal communication with the consumer while the consumer
is physically present in the lender’s place of business;

(B) Anunanswered telephone call in which no message, other than
a caller identification, is left, unless the telephone call is in vio-
lation of subsection (c)(3); or

(C) An initial letter to the consumer that includes disclosures un-
der the federal Fair Debt Collection Practices Act.

-11 Authorized insufficient funds charge. (a) Regardless of the
number of instances where a consumer’s payment is rejected due to insufficient
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funds, an installment lender may contract for and collect one insufficient funds
charge for each payment due on an installment loan, not to exceed $25. The
lender shall not collect any other fees as a result of the insufficient funds of the
consumer.

(b) If the loan proceeds instrument delivered by the installment lender
to the consumer is dishonored by the financial institution, the installment lender
shall cover any fees and charges incurred by the consumer as a direct result of
the dishonored loan proceeds instrument.

§ -12 Posting of license and loan charges. Any installment lender
offering an installment loan shall conspicuously and continuously post, at any
place of business where installment loans are made, the license required pursu-
ant to this chapter and a notice of the loan charges imposed for installment
loans.

§ -13 Internetlending. (a) An installment lender may advertise and
accept applications for installment loans by any lawful medium, including the
Internet, and shall provide all required notices and disclosures via the Internet,
and the consumer may provide a valid electronic signature on the disclosures and
loan agreement, subject to subsection (b).

(b) Installment lenders shall not advertise or make installment loans via
the Internet without first having obtained a license pursuant to part I of this
chapter.

(¢) The unique identifier of any installment lender originating an in-
stallment loan, except a person who is exempt from licensure under this chapter,
shall be clearly shown on all solicitations, including websites, and all other docu-
ments, as established by rule or order of the commissioner.

§ -14 Notice on assignment or sale of contract. (a) No licensee shall
pledge, negotiate, sell, or assign a current and performing installment loan, ex-
cept to another licensee or to a bank, savings bank, trust company, financial
services loan company, or credit union organized under the laws of this State or
the laws of the United States.

(b) Prior to sale or assignment of a current and performing installment
loan contract held by the installment lender, the lender shall place a notice on the
installment loan contract in at least twelve-point type that reads:

“INSTALLMENT LOAN
No licensee shall pledge, negotiate, sell, or assign an installment
loan, except to another licensee or to a bank, savings bank, trust com-
pany, financial services loan company, or credit union organized under
the laws of Hawaii or the laws of the United States.”

(¢) This section shall not apply to:

(1) The transfer of an installment loan to a company affiliated with
the installment lender that securitizes the installment lender’s loan
receivables; and

(2) The pledge or other granting of a security interest in the installment
loan to a financial institution in connection with asset back financ-
ing or similar lending facility of the installment lender.

-15 Maintenance of books and records. (a) Every installment
lender shall keep in a safe and secure place those books and records that di-
rectly relate to any installment loan made within the State, and other books and
records as may be necessary for the commissioner to ensure full compliance with
the laws of the State.
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(b) All books and records may be maintained as originals or photocop-
ies; on microfilm or microfiche; on computer disks, including related cloud stor-
age devices, or tapes; or similar forms; provided that the books and records are
readily accessible and may be easily examined.

(c) All records, statements, and reports required or authorized by this
chapter shall be made in writing in the English language.

(d) Every lender shall preserve all of its records for a minimum of six
years or for a period the commissioner may prescribe by rules adopted pursuant
to chapter 91.

PART II. LICENSING

-31 License required. (a) No person, except those exempt under
this chapter, shall act as an installment lender in this State unless licensed to do
so by the commissioner.

(b) Any loan made in violation of this section is void, and no person
shall have the right to collect, receive, or retain any principal, interest, fees, or
other charges in connection with the loan.

-32 Exemptions; relation to other laws. (a) This chapter shall not
apply to the following:
(1) A financial institution;
(2) A nondepository financial services loan company;
(3) An “open end credit plan”, as defined in the Truth in Lending Act,
title 15 United States Code section 1602(j); or
(4) A tax refund anticipation loan.
(b) Persons licensed under this chapter shall not be subject to chapter
443B.

§ -33 License; application; issuance. (a) The commissioner shall re-
quire all licensees to register with NMLS.

(b) Applicants for a license shall apply in a form prescribed by NMLS
or by the commissioner. The application shall contain, at a minimum, the follow-
ing information:

(1) The legal name, trade names, and business address of:

(A) The applicant; and

(B) Every member, officer, principal, or director thereof, if the ap-
plicant is a partnership, association, limited liability company,
limited liability partnership, or corporation;

(2) The principal place of business;

(3) The complete address of any other branch offices at which the ap-

plicant proposes to engage in making installment loans; and

(4) Any other data, financial statements, and pertinent information the

commissioner may require with respect to the applicant or, if an
applicant is not an individual, each of the applicant’s control per-
sons, executive officers, directors, general partners, and managing
members.

(c) To fulfill the purposes of this chapter, the commissioner may enter
into agreements or contracts with NMLS or other entities to use NMLS to col-
lect and maintain records and process transaction fees or other fees related to
licensees or other persons subject to this chapter.

(d) For the purpose and to the extent necessary to participate in NMLS,
the commissioner may waive or modify, in whole or in part, by rule or order,
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any or all of the requirements of this chapter and establish new requirements as
reasonably necessary to participate in NMLS.

(e) In connection with an application for a license under this chapter,
the applicant, at a minimum, shall furnish to NMLS information or material
verifying the applicant’s identity, including:

(1) Fingerprints of the applicant or, if an applicant is not an individual,
fingerprints of each of the applicant’s control persons, executive offi-
cers, directors, general partners, and managing members for submis-
sion to the Federal Bureau of Investigation and any governmental
agency or entity authorized to receive the fingerprints for a state,
national, and international criminal history background check, ac-
companied by the applicable fee charged by the entities conducting
the criminal history background check; and

(2) Information verifying the personal history and experience of the ap-
plicant or, if an applicant is not an individual, the personal history
and experiences of each of the applicant’s control persons, execu-
tive officers, directors, general partners, and managing members in a
form prescribed by NMLS, including authorization for NMLS and
the commissioner to obtain:

(A) An independent credit report from a consumer reporting
agency described in section 603(p) of the Fair Credit Report-
ing Act, title 15 United States Code section 1681a(p); and

(B) Information related to any administrative, civil, or criminal
findings by any governmental jurisdiction;

provided that the commissioner may use any information obtained pursuant to
this subsection or through NMLS to determine an applicant’s demonstrated fi-
nancial responsibility, character, and general fitness for licensure.

(f) The commissioner may use NMLS as an agent for requesting infor-
mation from and distributing information to the United States Department of
Justice or any governmental agency.

(g) The commissioner may use NMLS as an agent for requesting in-
formation from and distributing information to any source directed by the
commissioner.

(h) Anapplicant for a license as an installment lender shall be registered
with the business registration division of the department to do business in this
State before a license pursuant to this chapter may be granted.

§ -34 License; grounds for denial. (a) The commissioner shall con-
duct an investigation of every applicant to determine the applicant’s financial
responsibility, character, and general fitness. The commissioner shall issue the
applicant a license to engage in the business of making installment loans if the
commissioner determines that the applicant or, in the case of an applicant that
is not an individual, each of the applicant’s control persons, executive officers,
directors, general partners, and managing members:

(1) Has never had an installment lender license revoked in any jurisdic-
tion; provided that a subsequent formal vacation of a revocation
shall not be deemed a revocation;

(2) Has not been convicted of, pled guilty or nolo contendere to, or
been granted a deferred acceptance of a guilty plea under any fed-
eral law or under chapter 853 to a felony in a domestic, foreign, or
military court, either:

(A) During the seven-year period preceding the date of the appli-
cation for licensing; or
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(B) At any time preceding the date of application, if the felony
involved an act of fraud, dishonesty, breach of trust, or money
laundering;

provided that any pardon of a conviction shall not be deemed a

conviction for the purposes of this section;

(3) Has demonstrated sufficient financial responsibility, good character,
and general fitness to command the confidence of the community
and to warrant a determination that the applicant will operate hon-
estly, fairly, and efficiently, pursuant to this chapter. For the pur-
poses of this paragraph, a person is not financially responsible when
the person has shown disregard in the management of the person’s
own financial condition. A determination that a person has shown
disregard in the management of the person’s own financial condi-
tion may be based upon:

(A) Current outstanding judgments, except judgments solely as a
result of medical expenses;

(B) Current outstanding tax liens or other government liens and
filings, subject to applicable disclosure laws and administrative
rules;

(C) Foreclosures within the prior three years; and

(D) A pattern of seriously delinquent accounts within the prior
three years;

(4) Has not been convicted of, pled guilty or nolo contendere to, or
been granted a deferred acceptance of a guilty plea under federal
law or chapter 853 to any misdemeanor involving an act of fraud,
dishonesty, breach of trust, or money laundering;

(5) Has satisfied the licensing requirements of this chapter; and

(6) Has provided the bond required by section  -35.

(b) The applicant or, in the case of an applicant that is not an individ-
ual, each of the applicant’s control persons, executive officers, directors, general
partners, and managing members shall submit authorization to the commis-
sioner to conduct background checks to determine or verify the information in
subsection (a) in each state where the person has made installment loans. Autho-
rization pursuant to this subsection shall include consent to provide additional
fingerprints, if necessary, to law enforcement or regulatory bodies in other states.

(c) A license shall not be issued to an applicant:

(1) Whose license to conduct business under this chapter, or any simi-
lar statute in any other jurisdiction, has been suspended or revoked
within five years of the filing of the present application;

(2) Whose license to conduct business in the installment loan or payday
industry has been revoked by an administrative order issued by the
commissioner or the commissioner’s designee, or the licensing au-
thority of another state or jurisdiction, for the period specified in
the administrative order;

(3) Who has advertised directly and purposefully to Hawaii consumers
or made internet loans in violation of this chapter; or

(4) Who has failed to complete an application for licensure.

(d) Alicenseissued in accordance with this chapter shall remain in force
and effect until surrendered, suspended, or revoked, or until the license expires
as a result of nonpayment of the annual license renewal fee required by this
chapter.

§ -35 Fees;bond. (a) An installment lender shall pay the following
fees to the division to obtain and maintain a valid license under this chapter:
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(1) An initial application fee of $1,000;

(2) A processing fee of $35 for each control person;

(3) An annual license renewal fee of the greater of:

(A) $1,000; or

(B) An amount equal to the sum of $0.15 per installment loan
originated during the previous year plus 0.08 per cent of the
dollar volume of loans originated during the previous year;
provided that for the purposes of calculating the renewal fee,
all installment loans originated by the installment lender be-
tween the third quarter of the previous year and third quarter
of the current year shall be considered.

(4) Any applicable fee charged by the entities conducting the criminal
history background check for each of the applicant’s control per-
sons, executive officers, directors, general partners, and managing
members for submission to the Federal Bureau of Investigation and
any governmental agency or entity authorized to receive the finger-
prints for a state, national, and international criminal history back-
ground check; and

(5) Any applicable fee charged by the entities obtaining an independent
credit report from a consumer reporting agency as described in sec-
tion 603(p) of the Fair Credit Reporting Act, title 15 United States
Code section 1681a(p);

provided that the application fee and annual license renewal fee shall not apply
to a nonprofit organization acting as an installment lender.

(b) A nonprofit organization acting as an installment lender shall pay
the following fees to maintain a valid registration as a nonprofit organization in
NMLS:

(1) An initial registration fee of $200;

(2) An annual registration renewal fee of $150; and

(3) A late fee of $25 per day if the nonprofit registration expires and the
nonprofit organization continues to act as an installment lender.

(¢) The applicant shall file and maintain a surety bond that is approved
by the commissioner and executed by the applicant as obligor and by a surety
company authorized to operate as a surety in this State, whose liability as a sure-
ty does not exceed, in the aggregate, the penal sum of the bond. The penal sum
of the bond shall be a minimum of $30,000 and a maximum of $250,000, based
upon the annual dollar amount of loans originated.

(d) The surety bond required by subsection (c) shall run to the State
of Hawalii as obligee for the use and benefit of the State and of any person or
persons who may have a cause of action against the licensee as obligor under this
chapter. The bond shall be conditioned upon the following:

(1) The licensee as obligor shall faithfully conform to and abide by this

chapter and all rules adopted under this chapter; and

(2) The bond shall pay to the State and any person or persons having a
cause of action against the licensee as obligor all moneys that may
become due and owing to the State and those persons under and by
virtue of this chapter.

(e) Each installment lender shall pay a nonrefundable fee of $100 to the

division for each office that is relocated.

-36 License renewal; annual report. (a) On or before December
31 of each year, each licensee shall pay a renewal fee pursuant to section  -35.
(b) The annual license renewal fee shall be accompanied by a report, in

a form prescribed by the commissioner, that shall include:
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(1) A copy of the licensee’s most recent audited annual financial state-

ment, including:

(A) Balance sheets;

(B) A statement of income or loss;

(C) A statement of changes in shareholders’ equity; and

(D) A statement of cash flows, or if a licensee is a wholly owned
subsidiary of another corporation, the consolidated audited
annual financial statement of the parent corporation in lieu of
the licensee’s audited annual financial statement;

(2) A report detailing the installment lender’s activities in this State
since the prior reporting period, including:

(A) The number of installment loans made;

(B) The number of installment loans that have defaulted; and

(C) Any other information the commissioner may reasonably re-
quire related to performance metrics and the efficacy of the
installment loan program;

(3) A report of any material changes to any of the information submit-
ted by the licensee on its original application that have not previous-
ly been reported to the commissioner on any other report required
to be filed under this chapter;

(4) A list of the principal place of business and branch locations, if any,
within this State where business regulated by this chapter is being
conducted by the licensee;

(5) Disclosure of any pending or final suspension, revocation, or other
enforcement action by any state or governmental authority; and

(6) Any other information the commissioner may require.

(¢c) A licensee may renew by:

(1) Continuing to meet the licensing requirements of sections -33,

-34, and -35;

(2) Filing a completed renewal statement on a form prescribed by
NMLS or by the commissioner;

(3) Paying a renewal fee; and

(4) Meeting all other requirements of this section.

(d) A licensee that has not filed an annual report deemed complete by
the commissioner or paid the annual renewal fee by the renewal filing deadline,
and has not been granted an extension of time to do so by the commissioner,
shall have its license suspended on the renewal date. The licensee shall have thirty
days after its license is suspended to file an annual report and pay the annual
renewal fee, plus a late filing fee of $250 for each day that has passed since sus-
pension; provided that the late filing fee for a nonprofit organization acting as an
installment lender shall be $25 per day. The commissioner, for good cause, may
grant an extension of the renewal date or reduce or suspend the late filing fees.

§ -37 Enforcement; violations; penalties. (a) To ensure the effec-
tive supervision and enforcement of this chapter, the commissioner, pursuant to
chapter 91, may take any disciplinary action specified in subsection (b) against
an applicant or licensee if the commissioner finds that the applicant or licensee:

(1) Has violated this chapter, or any rule or order lawfully made pursu-

ant to this chapter;

(2) Has failed to disclose facts or conditions that clearly would have

been grounds for the commissioner to deny an application for li-
censure, had those facts or conditions been disclosed at the time the
application was made;
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(3) Has failed to provide information required by the commissioner
within a reasonable time, as specified by the commissioner;

(4) Has failed to provide or maintain proof of financial responsibility;

(5) Isinsolvent;

(6) Has made, in any document or statement filed with the commis-
sioner, a false representation of a material fact or has omitted to
state a material fact;

(7) Has, or, if an applicant or licensee is not an individual, any of the
applicant’s or licensee’s control persons, executive officers, directors,
general partners, and managing members, have been convicted of
or entered a plea of guilty or nolo contendere to a crime involving
fraud or deceit, or to any similar crime under the jurisdiction of any
federal court or court of another state;

(8) Has failed to make, maintain, or produce records that comply with
section  -15 or any rule adopted by the commissioner pursuant to
chapter 91;

(9) Has been the subject of any disciplinary action by any state or fed-
eral agency that resulted in revocation of a license;

(10) Has a final judgment entered against the applicant or licensee for vi-
olations of this chapter; any state or federal law concerning install-
ment loans, deferred deposit loans, check cashing, payday loans,
banking, mortgage loan originators, or money transmitters; or any
state or federal law prohibiting unfair or deceptive acts or practices;
or

(11) Has failed to take or provide proof of taking in a timely manner, as
specified by the commissioner, the corrective action required by the
commissioner subsequent to an investigation or examination pursu-
ant to section  -43.

(b) After finding that the applicant or licensee has violated one or more
of the conditions under subsection (a), the commissioner may take any of the
following actions:

(1) Deny an application for licensure, including an application for a

branch office license;

(2) Revoke the license;

(3) Suspend the license for a period of time;

(4) TIssue an order to the licensee to cease and desist from engaging in
any act specified in subsection (a);

(5) Order the licensee to refund to consumers any excess charges under
this chapter;

(6) Impose penalties of up to $1,000 for each violation; or

(7) Bar a person from applying for or holding a license for a period of
five years following revocation of the person’s license.

(¢) The commissioner may issue a temporary cease and desist order if
the commissioner finds that the licensee, applicant, or person is engaging, has
engaged, or is about to engage in an illegal, unauthorized, unsafe, or unsound
practice in violation of this chapter. Whenever the commissioner denies a license
application or takes disciplinary action pursuant to this subsection, the com-
missioner shall enter an order to that effect and notify the licensee, applicant, or
person of the denial or disciplinary action. The notification required by this sub-
section shall be given by personal service or by certified mail to the last known
address of the licensee or applicant as shown on the application, license, or as
subsequently furnished in writing to the commissioner.

(d) The revocation, suspension, expiration, or surrender of a license
shall not affect the licensee’s liability for acts previously committed or impair the
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commissioner’s ability to issue a final agency order or take disciplinary action
against the licensee.

(e) No revocation, suspension, or surrender of a license shall impair or
affect the obligation of any preexisting lawful contract between the licensee and
any consumer.

(f) The commissioner may reinstate a license, terminate a suspension,
or grant a new license to a person whose license has been revoked or suspended
if no fact or condition then exists that clearly would justify the commissioner in
revoking, suspending, or refusing to grant a license.

(g) The commissioner may impose an administrative fine on a licensee
or person subject to this chapter if the commissioner finds on the record after
notice and opportunity for hearing that the licensee or person subject to this
chapter has violated or failed to comply with any requirement of this chapter or
any rule or order issued under the authority of this chapter.

(h) Each violation or failure to comply with any directive or order of
the commissioner shall be a separate and distinct violation.

(1)  Any violation of this chapter that is directed toward, targets, or in-
jures an elder may be subject to an additional civil penalty not to exceed $10,000
for each violation, in addition to any other fines or penalties assessed for the
violation.

§ -38 Voluntary surrender of license. (a) A licensee may voluntarily
cease business and surrender its license by giving written notice to the commis-
sioner of its intent to surrender its license. Prior to the surrender date, the li-
censee shall have either completed all pending installment loan transactions or
assigned each pending installment loan transaction to another licensee or entity
as described in section  -14.

(b) Notice pursuant to this section shall be provided at least thirty days
before the surrender of the license and shall include:

(1) The date of surrender;

(2) The name, address, telephone number, facsimile number, and elec-
tronic mail address of a contact individual with knowledge and au-
thority sufficient to communicate with the commissioner regarding
all matters relating to the licensee during the period that it was li-
censed pursuant to this chapter;

(3) The reason or reasons for surrender;

(4) The total dollar amount of the licensee’s outstanding installment
loans sold in Hawaii and the individual amounts of each outstand-
ing installment loan, and the name, address, and contact telephone
number of the licensee to whom each outstanding installment loan
was assigned;

(5) Alist of the licensee’s Hawaii authorized branch offices, if any, as of
the date of surrender;

(6) Confirmation that the licensee has notified each of its Hawaii
authorized branch offices, if any, that the branch offices shall no
longer make installment loans on the licensee’s behalf; and

(7) Confirmation that the licensee has notified each of its installment
loan consumers, if any, that the installment loan is being transferred
and the name, address, telephone number, and any other contact
information of the licensee or entity described in section  -14 to
whom the installment loan was assigned.

(¢) Voluntary surrender of a license shall be effective upon the date of

surrender specified on the written notice to the commissioner as required by this
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section; provided that the licensee has met all the requirements of voluntary sur-
render and has returned the original license issued.

§ -39 Sale or transfer of license; change of control. (a) No install-
ment lender license shall be transferred, except as provided in this section.

(b) A person or group of persons requesting approval of a proposed
change of control of a licensee shall submit to the commissioner an application
requesting approval of a proposed change of control of the licensee, accompa-
nied by a nonrefundable application fee of $500.

(c) After review of a request for approval under subsection (b), the
commissioner may require the licensee or person or group of persons requesting
approval of a proposed change of control of the licensee, or both, to provide
additional information concerning the persons who shall assume control of the
licensee. The additional information shall be limited to the information required
of the licensee or persons in control of the licensee as part of its original license
or renewal application under sections  -33and  -36. The information shall
include, for the five-year period prior to the date of the application for change of
control of the licensee, a history of material litigation and criminal convictions
of each person who, upon approval of the application for change of control,
will be a principal of the licensee. Authorization shall also be given to conduct
criminal history record checks of those persons, accompanied by the appropri-
ate payment of the applicable fee for each record check.

(d) The commissioner shall approve a request for change of control un-
der subsection (b) if, after investigation, the commissioner determines that the
person or group of persons requesting approval has the competence, experience,
character, and general fitness to control the licensee or person in control of the
licensee in a lawful and proper manner, and that the interests of the public will
not be jeopardized by the change of control.

(e) The following persons shall be exempt from the requirements of
subsection (b); provided that the licensee shall notify the commissioner when
control is assumed by a person:

(1) Who acts as a proxy for the sole purpose of voting at a designated
meeting of the security holders or holders of voting interests of a
licensee or person in control of a licensee;

(2) Who acquires control of a licensee by devise or descent;

(3) Who acquires control as a personal representative, custodian,
guardian, conservator, trustee, or as an officer appointed by a court
of competent jurisdiction or by operation of law; or

(4) Whom the commissioner, by rule or order, exempts in the public
interest.

(f)  Before filing a request for approval for a change of control, a person
may request, in writing, a determination from the commissioner as to whether
the person would be considered a person in control of a licensee upon consum-
mation of a proposed transaction. If the commissioner determines that the per-
son would not be a person in control of a licensee, the commissioner shall enter
an order to that effect and the proposed person and transaction shall not be
subject to subsections (b) through (d).

(g) Subsection (b) shall not apply to public offerings of securities.

§ -40 Authorized places of business; principal office; branch offices;
relocation; closure. (a) Every installment lender licensed under this chapter
shall have and maintain a principal place of business in the State, regardless of
whether the installment lender maintains its principal office outside of the State.
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(b) An installment lender shall not maintain any branch offices in the
State in addition to its principal place of business without the prior written ap-
proval of the commissioner. No business shall be conducted at a branch office
until the branch office has been licensed by the commissioner.

() Anapplication to establish a branch office shall be submitted through
NMLS with a nonrefundable application fee as required by section  -35.

(d) Aninstallment lender shall not relocate any office in this State with-
out the prior written approval of the commissioner. An application to relocate
an office shall be submitted to the commissioner at least thirty days prior to
relocation and shall set forth the reasons for the relocation, street address of the
proposed relocated office, and any other information required by the commis-
sioner. An application to relocate an office pursuant to this subsection shall be
submitted with a nonrefundable fee as required by section  -35.

(¢) An installment lender shall give the commissioner notice of its in-
tent to close a branch office at least thirty days prior to the closing. The notice
shall:

(1) State the intended date of closing; and

(2) Specify the reasons for the closing.

(f)  The principal place of business and each branch office of the install-
ment lender shall be identified in NMLS to consumers as a location at which the
licensee holds itself out as an installment lender.

(g) A license issued under this chapter shall be prominently displayed in
the principal place of business and each branch office.

§ -41 Paymentof fees. Allfeescollected pursuant tosection  -35,
administrative fines, and other charges collected pursuant to this chapter shall
be deposited into the compliance resolution fund established pursuant to section
26-9(0) and shall be payable through NMLS, to the extent allowed by NMLS.
Fees not eligible for payment through NMLS shall be deposited into a separate
account within the compliance resolution fund for use by the division.

§ -42 Commissioner; general powers. (a) The commissioner may
adopt rules pursuant to chapter 91 that the commissioner deems necessary for
the administration of this chapter.

(b) In addition to any other powers provided by law, the commissioner
may:

(1) Issue declaratory rulings or informal nonbinding interpretations;

(2) Investigate and conduct hearings regarding any violation of
this chapter and any rule or order of, or agreement with, the
commissioner;

(3) Create fact-finding committees to make recommendations for the
commissioner’s consideration;

(4) Require an applicant or any of its control persons, executive offi-
cers, directors, general partners, and managing members to disclose
their relevant criminal history and request a criminal history record
check in accordance with chapter 846;

(5) Contract with or employ qualified persons, including accountants,
attorneys, investigators, examiners, auditors, or other professionals
who may be exempt from chapter 76 and who shall assist the com-
missioner in exercising the commissioner’s powers and duties;

(6) Process and investigate complaints; subpoena witnesses and docu-
ments; administer oaths; receive affidavits and oral testimony, in-
cluding telephonic communications; and do any things necessary or
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incidental to the exercise of the commissioner’s power and duties,
including conducting contested case proceedings under chapter 91;

(7) Require a licensee to comply with any rule, guidance, guideline,
statement, supervisory policy or any similar proclamation issued or
adopted by the Federal Deposit Insurance Corporation to the same
extent and in the same manner as a bank chartered by the State or,
in the alternative, any policy position of the Conference of State
Bank Supervisors;

(8) Enter into agreements or relationships with other government of-
ficials or regulatory associations in order to improve efficiencies and
reduce regulatory burden by sharing resources; standardized or uni-
form methods or procedures; and documents, records, information,
or evidence obtained under this chapter;

(9) Use, hire, contract, or employ public or privately available analytical
systems, methods, or software to investigate or examine a licensee or
person subject to this chapter;

(10)  Accept and rely on investigation or examination reports made by
other government officials, within or without this State; and

(11)  Accept audit reports made by an independent certified public ac-
countant for the licensee or person subject to this chapter in the
course of an examination covering the same general subject matter
as the audit. The commissioner may incorporate the audit report in
the commissioner’s report of the examination, report of investiga-
tion, or other writing.

§ -43 Commissioner; investigation and examination authority. (a)
In addition to the authority granted under section -42(b), the commis-
sioner shall have the authority to conduct investigations and examinations in
accordance with this section. The commissioner may access, receive, and use
any books, accounts, records, files, documents, information, or evidence that the
commissioner deems relevant to the investigation or examination, regardless of
the location, possession, control, or custody of the documents, information, or
evidence.

(b) For the purposes of investigating violations or complaints arising
under this chapter, or for the purposes of examination, the commissioner may
review, investigate, or examine any licensee or person subject to this chapter as
often as the commissioner deems necessary to carry out the purposes of this
chapter. The commissioner may direct, subpoena, order the attendance of, and
examine under oath, all persons whose testimony may be required about loans
or the business or subject matter of any investigation or examination and may
direct, subpoena, or order the person to produce books, accounts, records, files,
and any other documents the commissioner deems relevant to the inquiry.

(c) Each licensee or person subject to this chapter shall provide to the
commissioner, upon request, the books and records relating to the operations
of the licensee or person subject to this chapter. The commissioner shall have
access to the books and records and shall be permitted to interview the control
persons, executive officers, directors, general partners, managing members, prin-
cipals, managers, employees, independent contractors, agents, and consumers of
the licensee or person subject to this chapter concerning their business practices.

(d) Each licensee or person subject to this chapter shall make or com-
pile reports or prepare other information, as directed by the commissioner, to
carry out the purposes of this section, including:

(1) Accounting compilations;
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(2) Information lists and data concerning loan transactions in a format

prescribed by the commissioner; or

(3) Any other information the commissioner deems necessary.

(e) In conducting any investigation or examination authorized by this
chapter, the commissioner may control access to any documents and records of
the licensee or person under investigation or examination. The commissioner
may take possession of the documents and records or place a person in exclusive
charge of the documents and records. During the period of control, no person
shall remove or attempt to remove any of the documents and records except
pursuant to a court order or with the consent of the commissioner. Unless the
commissioner has reasonable grounds to believe the documents or records of the
licensee or person under investigation or examination have been, or are at risk
of being, altered or destroyed for the purposes of concealing a violation of this
chapter, the licensee or owner of the documents and records shall have access to
the documents or records as necessary to conduct its ordinary business affairs.

(f) The authority of this section shall remain in effect, whether a li-
censee or person subject to this chapter acts or claims to act under any licensing
or registration law of this State, or claims to act without such authority.

(g) No licensee or person subject to investigation or examination un-
der this section shall knowingly withhold, abstract, remove, mutilate, destroy, or
conceal any books, records, computer records, or any other relevant information.

(h) The commissioner may charge an investigation or examination fee,
payable to the commissioner, based upon the cost per hour per examiner for each
licensee or person subject to this chapter investigated or examined by the com-
missioner or the commissioner’s staff. The hourly fee shall be $60 or an amount
the commissioner shall establish by rule pursuant to chapter 91. In addition to
the investigation or examination fee, the commissioner may charge any person
who is investigated or examined by the commissioner or the commissioner’s staff
pursuant to this section additional fees for travel, per diem, mileage, and other
reasonable expenses incurred in connection with the investigation or examina-
tion, payable to the commissioner.

() Any person having reason to believe that this chapter or the rules
adopted under this chapter have been violated, or that a license issued under this
chapter should be suspended or revoked, may file a written complaint with the
commissioner, setting forth the details of the alleged violation or grounds for
suspension or revocation.

-44 Confidentiality. (a) Except as otherwise provided in title 12
United States Code section 5111, the requirements under any federal or state
law regarding the privacy or confidentiality of any information or material pro-
vided to NMLS and any privilege arising under federal or state law, including
the rules of any federal or state court, with respect to the information or mate-
rial shall continue to apply to the information or material after the information
or material has been disclosed to NMLS. The information and material may be
shared with all state and federal regulatory officials with oversight authority over
transactions subject to this chapter without the loss of privilege or the loss of
confidentiality protections provided by federal or state law.

(b) For the purposes of this section, the commissioner shall be autho-
rized to enter into agreements or sharing arrangements with other governmen-
tal agencies, the Conference of State Bank Supervisors, or other associations
representing governmental agencies as established by rule or order of the
commissioner.

(¢) Information or material that is subject to a privilege or confidential-
ity under subsection (a) shall not be subject to:

173



ACT 56

(1) Disclosure under any federal or state law governing the disclosure
to the public of information held by an officer or an agency of the
federal government or a state; or

(2) Subpoena or discovery, or admission into evidence, in any private
civil action or administrative process, unless:

(A) Any privilege is determined by NMLS to be inapplicable to the
information or material; or

(B) The person to whom the information or material pertains
waives that privilege, in whole or in part.

(d) Notwithstanding chapter 92F, the examination process and related
information and documents, including the reports of examination, shall be con-
fidential and shall not be subject to discovery or disclosure in civil or criminal
lawsuits.

(e) If a conflict arises between this section and any other state law relat-
ing to the disclosure of privileged or confidential information or material, this
section shall control.

(f)  This section shall not apply to information or material relating to
the employment history of, and publicly adjudicated disciplinary and enforce-
ment actions against, any persons that are included in NMLS for access by the
public.

§ -45 Prohibited practices. (a) It shall be a violation of this chapter
for a licensee; its control persons, executive officers, directors, general partners,
managing members, employees, or independent contractors; or any other person
subject to this chapter to:

1) Engage in any act that limits or restricts the application of this chap-
ter, including:

(A) Disguising an installment loan as a leaseback transaction or a
personal property, personal sales, or automobile title loan; or

(B) Disguising loan proceeds as cash rebates for the pretextual in-
stallment sale of goods and services;

(2) Make an installment loan that requires collateralization, a secu-
rity interest, or any other pledge of personal property from the
consumer;

(3) Use a consumer’s account number to prepare, issue, or create a
check on behalf of the consumer;

(4) Charge, collect, or receive, directly or indirectly, charges:

(A) For negotiating forms of loan proceeds other than cash;

(B) For brokering or obtaining loans;

(C) Prepayment fees, or any fees, interest, or charges in connection
with an installment loan except those explicitly authorized in
this chapter;

(5) Fail to make disclosures as required by this chapter or any other ap-
plicable state or federal law, including rules or regulations adopted
pursuant to state or federal law;

(6) Directly or indirectly employ any scheme, device, or artifice to de-
fraud or mislead any consumer, lender, or person;

(7) Directly or indirectly engage in unfair or deceptive acts, practices, or
advertising in connection with an installment loan;

(8) Directly or indirectly obtain property by fraud or misrepresentation;

(9) Make an installment loan to any person physically located in the
State through the use of the Internet, facsimile, telephone, kiosk, or
other means without first obtaining a license under this chapter;
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(10) Make, in any manner, any false or deceptive statement or represen-
tation, including with regard to the rates, fees, or other financing
terms or conditions for an installment loan, or engage in bait and
switch advertising;

(11) Make any false statement or knowingly and wilfully omit any mate-
rial fact in connection with any reports filed with the division by a
licensee or in connection with any investigation conducted by the
division;

(12) Advertise any rate of interest without conspicuously disclosing the
annual percentage rate implied by that rate of interest or otherwise
fail to comply with any requirement of the Truth in Lending Act, or
any other applicable state or federal laws or regulations;

(13) Make installment loans from any unlicensed location;

(14) Draft funds from any depository financial institution without writ-
ten approval of the consumer; provided that nothing in this para-
graph shall prohibit the conversion of a negotiable instrument into
an electronic form for processing through the Automated Clearing
House or similar system;

(15) Attempt to collect from a consumer’s account after two consecutive
attempts have failed, unless the licensee obtains new written autho-
rization from the consumer to transfer or withdraw funds from the
account;

(16) Make a loan to a consumer that includes a demand feature that
was not clearly disclosed in the written agreement pursuant to sec-
tion -3 or collect or demand repayment of any outstanding bal-
ance or unpaid interest or fees except as provided in section ~ -3;

(17)  Fail to comply with any applicable state or federal laws relating to
the activities governed by this chapter; or

(18) Fail to pay any fee, assessment, or moneys due to the department.

(b) In addition to any other penalties provided for under this chapter,
any installment loan transaction in violation of subsection (a) shall be void and
unenforceable.”

SECTION 3. Section 478-4, Hawaii Revised Statutes, is amended by

amending subsection (d) to read as follows:

“(d) The rate limitations contained in subsections (a) and (b) [ef-thissee-

ttor] and section 478-11.5 shall not apply to any [eredit]:

(1) Credit transaction authorized by, and entered into in accordance
with the provisions of, articles 9 and 10 of chapter 412 or chapter
476[-],or

(2) Installment loan transactions authorized by, and entered into in ac-
cordance with, chapter .”

SECTION 4. Section 478-5, Hawaii Revised Statutes, is amended to
read as follows:

“8478-5 Usury not recoverable. If a greater rate of interest than that
permitted by law is contracted for with respect to any consumer credit transac-
tion, any home business loan or any credit card agreement, the contract shall
not, by reason thereof, be void. But if in any action on the contract proof is
made that a greater rate of interest than that permitted by law has been directly
or indirectly contracted for, the creditor shall only recover the principal and the
debtor shall recover costs. If interest has been paid, judgment shall be for the
principal less the amount of interest paid. This section shall not be held to ap-
ply[-tedoans] to:
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(1) Loans made by financial services loan companies and credit unions
at the rates authorized under and pursuant to articles 9 and 10 of
chapter 412[-];_or

(2) Any installment loan regulated under chapter .”

SECTION 5. Section 478-6, Hawaii Revised Statutes, is amended to
read as follows:

“8478-6 Usury; penalty. Any person who directly or indirectly receives
any interest or finance charge at a rate greater than that permitted by law or who,
by any method or device whatsoever, receives or arranges for the receipt of inter-
est or finance charge at a greater rate than that permitted by law on any credit
transaction shall be guilty of usury and shall be fined not more than $250, unless
a greater amount is allowed by law, or imprisoned not more than one year, or
both.”

SECTION 6. Section 846-2.7, Hawaii Revised Statutes, is amended by

amending subsection (b) to read as follows:

“(b) Criminal history record checks may be conducted by:

(1) The department of health or its designee on operators of adult
foster homes for individuals with developmental disabilities or de-
velopmental disabilities domiciliary homes and their employees, as
provided by section 321-15.2;

(2) The department of health or its designee on prospective employees,
persons seeking to serve as providers, or subcontractors in positions
that place them in direct contact with clients when providing non-
witnessed direct mental health or health care services as provided by
section 321-171.5;

(3) The department of health or its designee on all applicants for licen-
sure or certification for, operators for, prospective employees, adult
volunteers, and all adults, except adults in care, at healthcare facili-
ties as defined in section 321-15.2;

(4) The department of education on employees, prospective employees,
and teacher trainees in any public school in positions that necessi-
tate close proximity to children as provided by section 302A-601.5;

(5) The counties on employees and prospective employees who may be
in positions that place them in close proximity to children in recre-
ation or child care programs and services;

(6) The county liquor commissions on applicants for liquor licenses as
provided by section 281-53.5;

(7) The county liquor commissions on employees and prospective em-
ployees involved in liquor administration, law enforcement, and li-
quor control investigations;

(8) The department of human services on operators and employees
of child caring institutions, child placing organizations, and foster
boarding homes as provided by section 346-17;

(9) The department of human services on prospective adoptive parents
as established under section 346-19.7;

(10) The department of human services or its designee on applicants
to operate child care facilities, household members of the appli-
cant, prospective employees of the applicant, and new employees
and household members of the provider after registration or licen-
sure as provided by section 346-154, and persons subject to section
346-152.5;

176



(11)

(12)

(13)
(14)

(15)
(16)

(17)

(18)

(19)

(20)

2D

(22)

(23)

24)

ACT 56

The department of human services on persons exempt pursuant to
section 346-152 to be eligible to provide child care and receive child
care subsidies as provided by section 346-152.5;

The department of health on operators and employees of home and
community-based case management agencies and operators and
other adults, except for adults in care, residing in community care
foster family homes as provided by section 321-15.2;

The department of human services on staff members of the Hawaii
youth correctional facility as provided by section 352-5.5;

The department of human services on employees, prospective em-
ployees, and volunteers of contracted providers and subcontractors
in positions that place them in close proximity to youth when pro-
viding services on behalf of the office or the Hawaii youth correc-
tional facility as provided by section 352D-4.3;

The judiciary on employees and applicants at detention and shelter
facilities as provided by section 571-34;

The department of public safety on employees and prospective em-
ployees who are directly involved with the treatment and care of
persons committed to a correctional facility or who possess police
powers including the power of arrest as provided by section 353C-5;
The board of private detectives and guards on applicants for private
detective or private guard licensure as provided by section 463-9;
Private schools and designated organizations on employees and pro-
spective employees who may be in positions that necessitate close
proximity to children; provided that private schools and designated
organizations receive only indications of the states from which the
national criminal history record information was provided pursuant
to section 302C-1;

The public library system on employees and prospective employees
whose positions place them in close proximity to children as pro-
vided by section 302A-601.5;

The State or any of its branches, political subdivisions, or agencies
on applicants and employees holding a position that has the same
type of contact with children, vulnerable adults, or persons commit-
ted to a correctional facility as other public employees who hold po-
sitions that are authorized by law to require criminal history record
checks as a condition of employment as provided by section 78-2.7;
The department of health on licensed adult day care center opera-
tors, employees, new employees, subcontracted service providers
and their employees, and adult volunteers as provided by section
321-15.2;

The department of human services on purchase of service contract-
ed and subcontracted service providers and their employees serving
clients of the adult protective and community services branch, as
provided by section 346-97;

The department of human services on foster grandparent program,
senior companion program, and respite companion program par-
ticipants as provided by section 346-97;

The department of human services on contracted and subcontract-
ed service providers and their current and prospective employees
that provide home and community-based services under section
1915(c) of the Social Security Act, title 42 United States Code sec-
tion 1396n(c), or under any other applicable section or sections of
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the Social Security Act for the purposes of providing home and

community-based services, as provided by section 346-97;

The department of commerce and consumer affairs on proposed

directors and executive officers of a bank, savings bank, savings and

loan association, trust company, and depository financial services

loan company as provided by section 412:3-201;

The department of commerce and consumer affairs on proposed

directors and executive officers of a nondepository financial services

loan company as provided by section 412:3-301;

The department of commerce and consumer affairs on the origi-

nal chartering applicants and proposed executive officers of a credit

union as provided by section 412:10-103;

The department of commerce and consumer affairs on:

(A) Each principal of every non-corporate applicant for a money
transmitter license;

(B) Each person who upon approval of an application by a corpo-
rate applicant for a money transmitter license will be a princi-
pal of the licensee; and

(C) Each person who upon approval of an application requesting
approval of a proposed change in control of licensee will be a
principal of the licensee,

as provided by sections 489D-9 and 489D-15;

The department of commerce and consumer affairs on applicants

for licensure and persons licensed under title 24;

The Hawaii health systems corporation on:

(A) Employees;

(B) Applicants seeking employment;

(C) Current or prospective members of the corporation board or
regional system board; or

(D) Current or prospective volunteers, providers, or contractors,

in any of the corporation’s health facilities as provided by section

323F-5.5;

The department of commerce and consumer affairs on:

(A) An applicant for a mortgage loan originator license, or license
renewal; and

(B) Each control person, executive officer, director, general part-
ner, and managing member of an applicant for a mortgage
loan originator company license or license renewal,

as provided by chapter 454F;

The state public charter school commission or public charter

schools on employees, teacher trainees, prospective employees, and

prospective teacher trainees in any public charter school for any po-
sition that places them in close proximity to children, as provided in
section 302D-33;

The counties on prospective employees who work with children,

vulnerable adults, or senior citizens in community-based programs;

The counties on prospective employees for fire department positions

which involve contact with children or vulnerable adults;

The counties on prospective employees for emergency medical ser-

vices positions which involve contact with children or vulnerable

adults;

The counties on prospective employees for emergency management

positions and community volunteers whose responsibilities involve

planning and executing homeland security measures including view-
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ing, handling, and engaging in law enforcement or classified meet-

ings and assisting vulnerable citizens during emergencies or crises;

The State and counties on employees, prospective employees, vol-

unteers, and contractors whose position responsibilities require un-

escorted access to secured areas and equipment related to a traffic
management center;

The State and counties on employees and prospective employees

whose positions involve the handling or use of firearms for other

than law enforcement purposes;

The State and counties on current and prospective systems analysts

and others involved in an agency’s information technology opera-

tion whose position responsibilities provide them with access to pro-
prietary, confidential, or sensitive information;

The department of commerce and consumer affairs on:

(A) Applicants for real estate appraiser licensure or certification as
provided by chapter 466K

(B) Each person who owns more than ten per cent of an appraisal
management company who is applying for registration as an
appraisal management company, as provided by section 466L-
7; and

(C) Each of the controlling persons of an applicant for registra-
tion as an appraisal management company, as provided by sec-
tion 466L-7;

The department of health or its designee on all license applicants,

licensees, employees, contractors, and prospective employees of

medical cannabis dispensaries, and individuals permitted to enter
and remain in medical cannabis dispensary facilities as provided un-
der sections 329D-15(a)(4) and 329D-16(a)(3);

The department of commerce and consumer affairs on applicants

for nurse licensure or license renewal, reactivation, or restoration as

provided by sections 457-7, 457-8, 457-8.5, and 457-9;

The county police departments on applicants for permits to acquire

firearms pursuant to section 134-2 and on individuals registering

their firearms pursuant to section 134-3;

The department of commerce and consumer affairs on:

(A) Each of the controlling persons of the applicant for licensure
as an escrow depository, and each of the officers, directors, and
principals who will be in charge of the escrow depository’s ac-
tivities upon licensure; and

(B) Each of the controlling persons of an applicant for proposed
change in control of an escrow depository licensee, and each
of the officers, directors, and principals who will be in charge
of the licensee’s activities upon approval of such application,

as provided by chapter 449;

The department of taxation on current or prospective employees or

contractors who have access to federal tax information in order to

comply with requirements of federal law, regulation, or procedure,

as provided by section 231-1.6;

The department of labor and industrial relations on current or pro-

spective employees or contractors who have access to federal tax

information in order to comply with requirements of federal law,

regulation, or procedure, as provided by section 383-110;

The department of human services on current or prospective em-

ployees or contractors who have access to federal tax information
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in order to comply with requirements of federal law, regulation, or
procedure, as provided by section 346-2.5;

(48) The child support enforcement agency on current or prospective
employees, or contractors who have access to federal tax informa-
tion in order to comply with federal law, regulation, or procedure, as
provided by section 576D-11.5; [and]

(49) The department of commerce and consumer affairs on each con-

trol person, executive officer, director, general partner, and manag-
ing member of an installment loan licensee. or an applicant for an

installment loan license, as provided in chapter ; and
[49)] (50) Any other organization, entity, or the State, its branches, politi-

cal subdivisions, or agencies as may be authorized by state law.”

PART III

SECTION 7. Section 480F-1, Hawaii Revised Statutes, is amended by
repealing the definition of “deferred deposit”.
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SECTION 8. Section 480F-3, Hawaii Revised Statutes, is amended to
read as follows:

“[H1§480F-3[}] Authorized fees. [Except-as—providedin—section480E-4;

ne] No check casher shall charge fees in excess of the following amounts:

(1) Five per cent of the face amount of the check or §5, whichever is
greater;

(2) Three per cent of the face amount of the check or $5, whichever is
greater, if the check is the payment of any kind of state public as-
sistance or federal social security benefit payable to the bearer of the
check;

(3) Ten per cent of the face amount of a personal check or money or-
der, or $5, whichever is greater; or

(4) No more than $10 to set up an initial account and issue an optional
membership or identification card, and no more than $5 for a re-
placement optional identification card.

i swhich the cheek casher dofors deposit of the check ]

SECTION 9. Section 480F-6, Hawaii Revised Statutes, is amended to
read as follows:

“8480F-6 Penalties. (a) Any person who violates this chapter shall be
deemed to have engaged in an unfair or deceptive act or practice in the conduct
of any trade or commerce within the meaning of section 480-2(a). Aggrieved
consumers may seek those remedies set forth in section 480-13(b).

(b) Any person who is not a consumer and is injured by a wilful viola-
tion of this chapter may bring an action for the recovery of damages, a pro-
ceeding to restrain and enjoin those violations, or both. If judgment is for the
plaintiff, the plaintiff shall be awarded a sum not less than $1,000 or threefold
damages, whichever sum is greater, and reasonable attorneys’ fees together with
the costs of suit.

(¢) A wilful violation of this chapter shall be punishable by a fine of up
to $500 and up to thirty days imprisonment.
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SECTION 10. Section 480F-4, Hawaii Revised Statutes, is repealed.

PART IV

SECTION 11. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective
date.

SECTION 12. Statutory material to be repealed is bracketed and
stricken.! New statutory material is underscored.

SECTION 13. This Act shall take effect on July 1, 2021; provided that:

(1) The licensing requirements for installment lenders established by
section 2 of this Act shall take effect on January 1, 2022; and

(2) Part III of this Act shall take effect on January 1, 2022.

(Approved June 16, 2021.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 57 H.B. NO. 1376

A Bill for an Act Relating to the Landlord-Tenant Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that, due to the coronavirus disease
2019 (COVID-19) pandemic, tens of thousands of Hawaii residents have lost
their jobs and have been unable to pay their rent. The governor has issued proc-
lamations related to the COVID-19 emergency to provide protections for tenants
struggling to pay rent during this time, including an eviction moratorium that
prohibits any eviction from a residential dwelling unit for failure to pay rent.
The legislature finds, however, that while this moratorium has been extended at
various times throughout the course of the COVID-19 pandemic, at some point,
the eviction moratorium will expire. Therefore, a balanced approach is needed to
encour