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PREFACE

This volume contains all of the laws enacted by the Hawaii State Legislature
during the Regular Session of 2000. The text of the laws is printed in full except for
laws repealing existing statutes. With the exception of certain obvious typographical
errors which have been corrected, the text of the laws as enacted is followed.

As authorized by Section 23G-16.5, Hawaii Revised Statutes, statutory
material that is being repealed is bracketed, and new material is indicated by
underscoring. However, the text is edited to omit the bracketed material for HRS
sections being repealed in their entirety, and to omit the underscoring for new HRS
sections.

Explanatory notes appear at the end of the corresponding laws. The notes
clarify editorial changes and inconsistencies in text.

Wendell K. Kimura
Revisor of Statutes

Honolulu, Hawaii
July 5, 2000
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ACT 1 H.B. NO. 2150

A Bill for an Act Making Appropriations to Provide for the Expenses of the
Legislature, the Legislative Auditor, the Legislative Reference Bureau, and
the Ombudsman.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. There is appropriated out of the general revenues of the State of
Hawaii the sum of $5,005,794 or so much thereof as may be necessary for defraying
any and all session and nonsession expenses of the Senate up to and including June
30, 2001, including the 2000 regular session, Twentieth Legislature of the State of
Hawaii, and pre-session expenses and the expenses of any committee or committees
established during the interim between the 2000 and 2001 regular sessions.

SECTION 2. There is appropriated out of the general revenues of the State of
Hawaii the sum of $7,254,882 or so much thereof as may be necessary for defraying
any and all session and nonsession expenses of the House of Representatives up to
and including June 30, 2001, including the 2000 regular session, Twentieth Legisla-
ture of the State of Hawaii, and pre-session expenses and the expenses of any
committee or committees established during the interim between the 2000 and 2001
regular sessions.

SECTION 3. Payment of expenses of the Senate during the interim between
the 2000 and 2001 regular sessions shall be made only with the approval of the
President of the Senate, and payment of expenses of the House of Representatives
during the interim between the 2000 and 2001 sessions shall be made only with the
approval of the Speaker of the House of Representatives.

SECTION 4. Before January 17, 2001, the Senate and the House of Repre-
sentatives shall each have their accounts audited and a full report of the respective
audits shall be presented to the Senate and to the House of Representatives con-
vening on January 17, 2001.

SECTION 5. The expenses of any member of the Legislature while traveling

abroad on official business of the Legislature shall not be limited by the provisions
of section 78-15, Hawaii Revised Statutes, or by any other general statute. Until

1
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otherwise prescribed by law, the expenses of such member shall be $130 a day as
authorized by the President of the Senate and the Speaker of the House of Represen-
tatives, respectively.

SECTION 6. There is appropriated out of the general revenues of the State of
Hawaii the sum of $2,830,796 or so much thereof as may be necessary to the office
of the legislative auditor for the following expenses:

(1) The sum of $2,019,850 for defraying the expenses of the office of the

legislative auditor during fiscal year 2000-2001;

(2) The sum of $660,946 for defraying the expenses of the office of the

state ethics commission during fiscal year 2000-2001; and

(3) The sum of $150,000 during fiscal year 2000-2001 for:

(A) Performing special studies;

(B) Improving capabilities for planning, programming, and budget-
ng;

(C) Fulfilling other special requests made of the legislative auditor by
the Legislature or jointly by the President of the Senate and the
Speaker of the House of Representatives;

(D) Legislative studies and contractual services for those studies; and

(E) Such other purposes as may be determined by the joint action of
the President of the Senate and the Speaker of the House of
Representatives.

SECTION 7. There is appropriated out of the general revenues of the State of
Hawaii the sum of $2,229,349 or so much thereof as may be necessary to the
legislative reference bureau for defraying the expenses of the legislative reference
-bureau during fiscal year 2000-2001 including equipment relating to computer
systems programming and operations.

SECTION 8. There is appropriated out of the general revenues of the State of
Hawaii the sum of $728,892 or so much thereof as may be necessary to the office of
the ombudsman for defraying the expenses of the office during fiscal year 2000-
2001.

SECTION 9. There is appropriated out of the general revenues of the State of
Hawait the following sums or so much thereof as may be necessary for defraying the
expenses of the legislative information system:

(1) $600,000 to the Senate; and

(2) $600,000 to the House of Representatives.

This appropriation shall be used to pay for hardware, software, consultant, installa-
tion, material, supply, and other related costs associated with the legislative informa-
tion system that have been or will be incurred. This appropriation shall take effect
upon the approval of this Act and shall not lapse until June 30, 2001.

SECTION 10. There is appropriated out of the general revenues of the State
of Hawaii the sum of $175,000 or so much thereof as may be necessary for the
legislative broadcast program, including the production and distribution of television
broadcasts of legislative proceedings. This appropriation shall take effect upon the
approval of this Act and shall be expended by the legislature for the purposes of this
section. This appropriation shall not lapse until June 30, 2001.

SECTION 11. As of the close of business on June 30, 2001, the unexpended

or unencumbered balance of any appropriation made by this Act shall lapse into the
general fund.
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SECTION 12. Each section of this Act is declared to be severable from the
remainder of this Act.

SECTION 13. This Act shall take effect upon its approval.
(Approved February 2, 2000.)

ACT 2 S.B. NO. 1345

A Bill for an Act Relating to Employment Compensation in the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to amend Act 65, Session Laws of
Hawaii 1999, which provided a four per cent increase in judicial salaries for each
year over the two-year period beginning July 1, 1999. This Act provides a judicial
salary increase of eleven per cent in each of the two referenced years.

SECTION 2. Section 602-2, Hawaii Revised Statutes, is amended to read as
follows:

‘§602-2 Salary, supreme court justices. Effective July 1, 1999, the salary
of the chief justice of the supreme court shall be [$98,571] $105,206 a year and the
salary of each associate justice of the supreme court shall be [$97,531] $104,096 a
year. Effective July 1, 2000, the salary of the chief justice of the supreme court shall
be [$102,514] $116,779 a year and the salary of each associate justice of the supreme
court shall be [$101,432] $115,547 a year.”

SECTION 3. Section 602-52, Hawaii Revised Statutes, is amended to read as
follows: : )

€‘§602-52 Salary. Effective July 1, 1999, the salary of the chief judge of the
intermediate appellate court shall be [$94,931] $101,321 a year and the salary of
each associate judge shall be [$93,371] $99,656 a year. Effective July 1, 2000, the
salary of the chief judge of the intermediate appellate court shall be [$98,728]
$112,466 a year and the salary of each associate judge shall be [$97,106] $110,618 a
year.”’

SECTION 4. Section 603-5, Hawaii Revised Statutes, is amended to read as
follows:

¢“§603-5 Salary of circuit court judges. Effective July 1, 1999, the salary of
each circuit court judge of the various circuit courts of the State shall be [$90,251]
$96,326 a year. Effective July 1, 2000, the salary of each circuit court judge of the
various circuit courts of the State shall be [$93,861] $106,922 a year.”

SECTION 5. Section 604-2.5, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§604-2.5 Salary of district judges. Effective July 1, 1999, the salary of
each district court judge of the various district courts of the State shall be [$85,051]
$90,776 a year. Effective July 1, 2000, the salary of each district court judge of the
various district courts of the State shall be [$88,453] $100,761 a year.
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Whenever the chief justice appoints a district court judge of any of the
various district courts of the State to serve temporarily as a circuit court judge of any
of the various circuit courts of the State, the judge shall receive per diem compensa-
tion for the days on which actual service is rendered based on the monthly rate of
compensation paid to a circuit court judge. For the purpose of determining per diem
compensation in this section, a month shall be deemed to consist of twenty-one
days.”’

SECTION 6. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 7. This Act, upon approval, shall take effect retroactive to July 1,
1999.

(Approved February 16, 2000.)

ACT 3 "H.B. NO. 2526

A Bill for an Act Relating to Used Oil.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 342J-5, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:

“‘(b) The director may require that applications for such permits shall be
accompanied by plans, specifications, and [such other] information as [[]the direc-
tor[]] deems necessary [in order] for [[]the director[]] to determine whether the
proposed or existing hazardous waste management facility will be in compliance
with applicable rules and standards.

(c) The director shall issue a permit for any term, not exceeding five years, if
the director determines that the applicant and facility have complied with the
provisions of this chapter. Each permit shall be reviewed five years after the date of
issuance and shall be modified as necessary to assure that the facility and permittee
continue to comply with applicable provisions of this chapter. Nothing in this
subsection shall preclude the director from reviewing and modifying a permit at any
time during its term. Each permit issued under this section shall contain such terms
and conditions as the director determines are necessary to protect human health or
the environment.

The director may modify, suspend, or revoke any permit if, after affording
the permittee an opportunity for a hearing in accordance with chapter 91, the director
determines that:

(1) There is a violation of any term or condition of the permit;

(2) The permit was obtained by misrepresentation or failure to disclose

fully all relevant facts;

(3) There is a change in any circumstance that necessitates a modification,

suspension, or revocation of the permit; or

(4) Such is in the public interest.

Public notice shall be given of proposed decisions respecting permit issu-
ance, reissuance, denial, revocation, suspension, substantial modification to a permit
requested by a permittee, and modifications to a permit initiated by the director. The
director may hold a public hearing before issuing a final decision respecting a permit
issuance, reissuance, denial, revocation, suspension, request by a permittee to
substantially modify a permit, and any modification to a permit initiated by the
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director if the director determines that such a public hearing is in the public interest.
The permit notice and public hearing requirements in this section shall not apply to
used oil permits as provided for in section 342J-54.”’

SECTION 2. Section 342]-54, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

*‘(c) The director shall issue a permit for any term, not exceeding five years,
if the director determines that it will be in the public interest; provided that the
permit may be subject to reasonable conditions that the director may prescribe. The
director, on application, shall renew a permit from time to time for a term not
exceeding five years if the director determines that it is in the public interest. The
director shall not deny an application for the issuance or renewal of a permit without
affording the applicant an opportunity for a hearing in accordance with chapter 91.

The director may require a public notice or hearing, or both, for permit
issuances, reissuances, denial, revocation, suspension, or substantial modifications
to a permit requested by a permittee, or modifications to a permit initiated by the
director if the director determines that notice or hearing, or both, are in the public
interest.

The director, on the director’s own motion or the application of any person,
may modify, suspend, or revoke any permit if, after affording the permittee an
opportunity for a hearing in accordance with chapter 91, the director determines that:

There is a violation of any condition of the permit;

(2) The permit was obtained by misrepresentation, or failure to disclose

fully all relevant facts;

(3) There is a change in any condition that requires either a temporary or

permanent reduction or elimination of the permitted emission; or

(4) The modification, suspension, or revocation is in the public interest.

In determining the public interest, the director shall consider the environ-
mental impact of the proposed action, any adverse environmental effects of the
proposed action, any adverse environmental effects which cannot be avoided if the
action is implemented, the alternatives to the proposed action, the relationship
between local short-term uses of the environment and the maintenance and enhance-
ment of long-term productivity, and any irreversible and irretrievable commitments
of resources which would be involved in the proposed action should it be implemen-
ted, and any other factors which the director may by rule prescribe; provided that any
determination of public interest shall promote the optimum balance between eco-
nomic development and environmental quality.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 3, 2000.)
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ACT 4 H.B. NO. 2022

A Bill for an Act Relating to Statutory Revision: Amending, Reenacting, or Re-
pealing Various Provisions of the Hawaii Revised Statutes and the Session
Laws of Hawaii for the Purpose of Correcting Errors and References,
Clarifying Language, and Deleting Obsolete or Unnecessary Provisions.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 87-27, Hawaii Revised Statutes, is amended to read as
follows:

¢§87-27 Supplemental plan to federal Medicare. Any other provision of
this chapter notwithstanding, the board of trustees shall establish, effective July 1,
[[]J1966[1], a health [benefit] benefits plan which takes into account benefits
available to an employee-beneficiary and spouse under the federal Medicare plan,
subject to the-following conditions:

(1) There shall be no duplication of benefits payable under federal Medi-
care but the plan so established by the board shall be supplemental to

~ the federal Medicare plan;

(2) The contribution for voluntary medical insurance coverage under fed-
eral Medicare may be paid by the fund, in such manner as the board
shall specify, in the case of an employee-beneficiary who is a retired
employee, and spouse while the employee-beneficiary is living, includ-
ing members of the old pension system and after death the employee-
beneficiary’s spouse provided the spouse qualifies as an employee-
beneficiary; provided that the counties, through their respective depart-
ments of finance, shall reimburse the fund for any contributions made
for county employee-beneficiaries under this paragraph;

(3) The benefits available under the plan, when taken together with the

: benefits available under the federal Medicare plan [shall], as nearly as
is possible, shall approximate the benefits available under the plans set
forth in section 87-22. If, for any reason, a situation develops where the
benefits available under the supplemental plan and the federal Medi-
care plan substantially differ from those that would otherwise be
available, the board [is authorized to] may correct this inequity to
assure substantial equality of benefits;

(4) Notwithstanding any other law to the contrary, all employee-beneficia-
ries or dependent-beneficiaries who are eligible to enroll in the federal
Medicare Part B medical insurance plan shall enroll in that federal plan
as a requirement to receive the contributions and to participate in the
employee benefit plans described in this chapter. This paragraph shall
pertain to retired employees and their spouses and the surviving
spouses of deceased retirees and employees killed in the performance
of duty; and

(5) The board of trustees shall determine which employee-beneficiaries
and dependent-beneficiaries, who are not enrolled in the federal Medi-
care Part B medical insurance plan, may participate in such other plans
as are set forth in section 87-22.’

SECTION 2. Section 312-3.7, Hawaii Revised StatuteAS, is amended to read
as follows:
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‘[[1§312-3.7[ 1] Hawaii state library foundation trust fund. (a) There is
established as a separate fund of the Hawaii state library foundation, a Hawaii
nonprofit corporation, the Hawaii state library foundation trust fund. All funds
contributed to the trust fund, including income and capital gains earned therefrom,
shall be used exclusively for state library programs as defined in the articles, bylaws,
resolutions, and other instruments executed on behalf of the Hawaii state library
foundation or by the state librarian. The trust fund may receive any and all types of
private contributions, and the income and capital gains earned by the fund; provided
that funds or properties donated for library use and patrons’ deposits shall be
deposited and accounted for in accordance with rules adopted by the comptroller.
The trust fund shall be subject to the following restrictions:

(1) All funds, and the income and capital gains earned by investment of
those funds, shall be expended only for the support of state library
programs; and

(2) Other restrictions imposed by the legislature with respect to the transfer
or appropriation of funds.

(b) Any funds deposited in the trust fund, and any income and capital gains
earned therefrom, not used for state library programs, shall be invested in accord-
ance with the provisions of the articles, bylaws, resolutions, or other instruments
executed on behalf of the Hawaii state library foundation, and in a manner intended
to maximize the rate of return on investment of the fund.

(c) If the trust fund is terminated or the Hawaii state library foundation is
dissolved, all funds, including the income and capital gains earned by the investment
of funds, shall be distributed in accordance with the articles and bylaws of the
Hawaii state library foundation.

(d) The Hawaii state library foundation shall require an annual audit of the
trust fund, the results of which shall be submitted to the department of education not
more than thirty days after receipt by the foundation. The foundation shall retain for
a period of three years, any documents, papers, books, records, and other evidence
that is pertinent to the trust fund, and permit inspection or access thereto by the
department of education, the state librarian, the department of accounting and
general services, state legislators, and the state auditor, or their duly authorized
representatives.

(e) The purpose of this section is to create by statute a private charitable trust
fund to financially support state library programs. The trust fund shall be subject to
the terms and conditions provided in this section. The trust fund shall not be placed
in the state treasury and the State shall not administer the fund nor be liable for its
operation or solvency. The fund shall be a private charitable trust fund administered
by a private trust company as trustee.

[(f) Subsections (a) to (¢) shall take effect upon the creation of a Hawaii state
library foundation, a tax-exempt, nonprofit foundation that is subject to the terms
and conditions provided in this section; provided that this section shall be repealed
on June 30, 1995, if the Hawaii state library foundation is not established by this
date.]”’

SECTION 3. Section 348-8, Hawaii Revised Statutes, is amended by amend-
ing subsection (d) to read as follows:

““(d) The council shall coordinate with other councils within the State
including the statewide independent living council, the state planning council on
developmental disabilities, the [[]state council on mental health[]], the advisory
panel of individuals with disabilities in education, and the state workforce develop-
ment council. The council shall establish working relationships between the voca-
tional rehabilitation division of the department and other councils and coordinate
other functions as deemed appropriate under federal law.”’
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SECTION 4. Section 348-9, Hawaii Revised Statutes, is amended by amend-
ing subsection (c) to read as follows:
“‘(c) The council shall:

(1)
2
©))
“4)

Develop and submit jointly with the department a state plan;
Monitor, review, and evaluate the implementation of the state plan;
Coordinate activities with the [[]state rehabilitation council{]]; and
Submit to the commissioner of the rehabilitation services administra-
tion such periodic reports as are requested.”’

SECTION 5. Section 425D-102, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§425D-102 Name. (2) The name of each limited partnership as set forth in
its certificate of limited partnership:

(D

@

May not contain the name of a limited partner unless:

(A) Itis also the name of a general partner or the corporate name of a
corporate general partner; or

(B) The business of the limited partnership had been carried on under
that name before the admission of that limited partner;

Shall not be the same as, or substantially identical to, the name of any

domestic corporation, domestic partnership, domestic limited liability

company, or domestic limited liability partnership existing or regis-
tered under the laws of this State, any foreign corporation, foreign
partnership, foreign limited liability company, or foreign limited liabil-
ity partnership authorized to transact business in this State, or any trade
name, trademark, or service mark registered in this State, or a name the

exclusive right to which is, at the time, reserved, or the name of a

partnership which has in effect a registration of its partnership name as

provided in this chapter, except that this provision shall not apply if the
applicant filed with the director either of the following:

(A) The written consent of the other partnership or holder of a
reserved or registered name to use the same or substantially
identical name, and one or more words are added to make the
name distinguishable from the other name; or

(B) A certified copy of a final decree of a court of competent
jurisdiction establishing the prior right of the applicant to the use
of the name in this State.

(b) The director may adopt, amend, and repeal such rules as may be

necessary to carry out the purpose of this section.””

SECTION 6. Section 431:2-203, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b)

)

(1) A person who intentionally or knowingly violates, intentionally or
knowingly permits any person[,] over whom the person has authority][,]
to violate, or intentionally or knowingly aids any person in violating
any insurance rule or statute of this State or any effective order issued
by the commissioner, shall be subject to any penalty or fine as stated in
this code or the penal code of the Hawaii Revised Statutes.

If the commissioner has cause to believe that any [ [ ]person has violated
any penal provision of this code or[]] of other [law] laws relating to
insurance, the commissioner shall certify the facts of the violation to
the public prosecutor of the jurisdiction in which the offense was
committed.
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Violation of any provision of this code is punishable by a fine of not
less than $100 nor more than $10,000 per violation, or by imprisonment
for not more than one year, or both, in addition to any other penalty or
forfeiture provided herein or otherwise by law.

The terms “‘intentionally’’ and ‘‘knowingly’’ have the meanings given
in section 702-206(1) and (2).”’

SECTION 7. Section 853-4, Hawaii Revised Statutes, is amended to read as

follows:

¢§853-4 Chapter not applicable; when. This chapter shall not apply when:

M
@

3

4
©)

Q)

@®

®
(10

an

(12)

(13)

The offense charged involves the intentional, knowing, reckless, or
negligent killing of another person;

The offense charged is a felony that involves the intentional, knowing,
or reckless bodily injury or serious bodily injury of another person, or is
a misdemeanor or petty misdemeanor that carries a mandatory mini-
mum sentence and that involves the intentional, knowing, or reckless
bodily injury or serious bodily injury of another person;

The offense charged involves a conspiracy or solicitation to intention-
ally, knowingly, or recklessly kill another person or to cause serious
bodily injury to another person;

The offense charged is a class A felony;

The offense charged is nonprobationable;

The defendant has been convicted of any offense defined as a felony by
the Hawaii Penal Code or has been convicted for any conduct that if
perpetrated in this State would be punishable as a felony;

The defendant is found to be a law violator or delinquent child for the
commission of any offense defined as a felony by the Hawaii Penal
Code or for any conduct that if perpetrated in this State would consti-
tute a felony;

The defendant has a prior conviction for a felony committed in any
state, federal, or foreign jurisdiction;

A firearm was used in the commission of the offense charged;

The defendant is charged with the distribution of a dangerous, harmful,
or detrimental drug to a minor;

The defendant has been charged with a felony offense and has been
previously granted deferred acceptance of guilty plea status for a prior
offense, regardless of whether the period of deferral has already ex-
pired;

The defendant has been charged with a misdemeanor offense and has
been previously granted deferred acceptance of guilty plea status for a
prior felony, misdemeanor, or petty misdemeanor for which the period
of deferral has not yet expired;

The offense charged is:

(A) Escape in the first degree;

(B) Escape in the second degree;

(C) Promoting prison contraband in the first degree;

(D) Promoting prison contraband in the second degree;

(E) Bail jumping in the first degree;

(F) Bail jumping in the second degree;

(G) Bribery;

(H) Bribery of a witness;

(D  Intimidating a witness;

(J) Bribery of or by a juror;
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(K) Intimidating a juror;

(L) Jury tampering;

(M) Promoting prostitution in the first degree;

(N) Promoting prostitution in the second degree;

(O) Promoting prostitution in the third degree;

(P) Abuse of family [and] or household members;

(Q) Sexual assault in the second degree;

(R) Sexual assault in the third degree;

(S) A violation of an order issued pursnant to chapter 586.
The court may adopt by rule other criteria in this area.”’

SECTION 8. Act 93, Session Laws of Hawaii 1999, is amended by amend-
ing section 18 to read as follows:

““SECTION 18. This Act shall take effect on July 1, 2000; provided that
sections 7, and 9 to 18 shall take effect on [July 1,] June 29, 1999.”

SECTION 9. Act 115, Session Laws of Hawaii 1999, is amended by
amending the prefatory language in section 5 to read as follows:

““SECTION 5. Chapter 662E, Hawaii Revised Statutes, is amended by
amending the chapter title and section 662E-1 to read as follows:”’

SECTION 10. Act 122, Session Laws of Hawaii 1999, is amended by
amending the prefatory language in section 2 to read as follows:

““SECTION 2. [Section 183D-4,] Section 183D-2, Hawaii Revised Statutes,
is amended to read as follows:”’

SECTION 11. Act 163, Session Laws of Hawaii 1999, is amended by
amending section 26 to read as follows:

““SECTION 26. This Act shall take effect on approval, provided that:

(1) Sections 431:9-B and 431:9-C contained in section 2 of Part I shall
become effective on January 1, 2001; and provided further that the
twenty-three month period to meet the continuing education require-
ments shall commence upon the first license renewal of a general agent,
subagent, solicitor, designated representative, or nonresident agent
after December 31, 2000; and

(2) Part I shall take effect on July 1, 1999; provided further that sections
[21 and 22] 20 and 21 shall take effect after all funds that are supposed
to be credited to the motor vehicle insurance administration revolving
fund and the insurance examiners revolving fund are transferred into
the insurance regulation special fund.””

SECTION 12. Act 172, Session Laws of Hawaii 1999, is amended by
amending the prefatory language in section 2 to read as follows:

““SECTION 2. [Section] Chapter 378, Hawaii Revised Statutes, is amended
by adding a new section to be appropriately designated and to read as follows:”’

SECTION 13. Act 174, Session Laws of Hawaii 1999, is amended by
amending section 2 to read as follows:

10
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“‘SECTION 2. The insurance commissioner [shall], prior to [January 1,
2000,] January 1, 2001, shall adopt rules pursuant to chapter 91, Hawaii Revised
Statutes, setting forth the respective application, license, and other fees which shall
be paid by captive insurance company applicants and licensees.”’

SECTION 14. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 15. This Act shall take effect upon its approval; provided that:
1. Section 8 shall take effect retroactive to June 24, 1999,

2. Sections 9 and 10 shall take effect retroactive to June 25, 1999;

3. Section 11 shall take effect retroactive to June 28, 1999;

4. Section 12 shall take effect retroactive to July 1, 1999; and

5. Section 13 shall take effect retroactive to July 1, 1999.

(Approved April 4, 2000.)

ACT 5 H.B. NO. 2551

A Bill for an Act Relating to the Correction of the Applicable Fiscal Year for the
Appropriation to be Expended by the Department of Health in Section 6 of
Act 304, Session Laws of Hawaii 1999.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii.

SECTION 2. The purpose of this Act is to correct the fiscal year reference in
section 6 of Act 304, Session Laws of Hawaii 1999, to permit the appropriation of
$5,055,665 from the Hawaii tobacco settlement special fund to the department of
health for fiscal year 1999-2000.

SECTION 3. Act 304, Session Laws of Hawaii 1999, is amended by
amending section 6 to read as follows:

“SECTION 6. There is appropriated out of the Hawaii tobacco settlement
special fund the sum of $5,055,665[,] or so much thereof as may be necessaryl[,] for
fiscal year [1999-2001,] 1999-2000 and the sum of $13,506,527[,] or so much
thereof as may be necessary[,] for fiscal year 2000-2001[,] to the department of
health to be expended for the purposes specified in section -4, Hawaii Revised
Statutes. The sums appropriated shall be expended by the department of health.

Of the appropriation for fiscal [years] year 1999-2000, up to the sum of
$1,400,000, and for fiscal year 2000-2001, up to the sum of $3,859,000, shall be
transferred to the department of human services to be expended for the children’s
health insurance program; provided that the amount of moneys to be transferred
shall not exceed the amount of moneys needed by the [childrens] children’s health
insurance program.”’

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

11
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SECTION 5. This Act shall take effect upon its approval.
(Approved April 4, 2000.)

ACT 6 H.B. NO. 2762

A Bill for-an Act Relating to Island Burial Councils.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 6E-43.5, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

*‘(e) Department records relating to the location and description of historic
sites, including burial sites, if deemed sensitive by a council or the Hawaii historic
places review board, [are exempted from the requirements of section 92F-12.] shall
be confidential.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 4, 2000.)

ACT 7 H.B. NO. 1906

A Bill for an Act Relating to Licensing of Psychologists.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 465-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘‘professional psychology training program’’ to read as follows:

‘““‘Professional psychology training program’’ means a doctoral training
program that includes (1) and (2), or (1) and (3) of the following:

(1) Is a planned program of study which reflects an integration of the
science and practice of psychology including practica and internship;
and

(2) Is designated as a doctoral program in psychology by the Association
of State and Provincial Psychology Boards and the National Register of
Health Service Providers in Psychology or is accredited by [the Ameri-
can Psychological Association or] the Canadian Psychological Associ-
ation; or

(3) Is offered in a regionally accredited institution of higher education.”

SECTION 2. Section 465-7, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:
‘‘(a) Every applicant for a license as a psychologist shall submit evidence
satisfactory to the board that the applicant meets the following requirements:
(1) The applicant for licensure shall possess a doctoral degree from [a]:
(A) An American Psychological Association approved program in
clinical psychology; or

12
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(B) A professional psychology training program, awarded by an in-
stitution of higher education, or from a regionally accredited
institution;

(2) The applicant for licensure shall demonstrate that the applicant has
completed [two years] one year of post doctoral supervised experience
in health service in psychology, and:

(A) An internship approved by the American Psychological Associa-
tion; or

(B) One year of supervised experience in health service in psychol-
ogy, [of which at least one year is] in an internship or residency
program in an organized health service training program[, and
one year is post doctoral]; and

(3) The applicant for licensure has passed a written examination as may be
prescribed by the board.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 6, 2000.)

ACT 8 H.B. NO. 2463

A Bill for an Act Relating to Advanced Practice Registered Nurses Recognition.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 457-8.5, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read:

‘‘(a) The board shall grant recognition as an advanced practice registered
nurse; provided the nurse has:

(1) A current, unencumbered license as a registered nurse in this State;

(2) An unencumbered license as a registered nurse in all other states in
which the nurse has a current and active license;

(3) Anunencumbered recognition as an advanced practice registered nurse
or similar designation in all other states in which the nurse has a current
and active recognition as an advanced practice registered nurse;

[(3)] (4) A master’s degree in nursing as specified in rules adopted by the
board or a current certification for specialized and advanced nursing
practice from a national certifying body recognized by the board,
provided that certified nurse midwives shall have current certification
from a national certifying body recognized by the board; and

[(4)] (5) Paid appropriate fees.’’

2. By amending subsection (c) to read:

““(c) Any person who has [been recognized by] a current, unencumbered
recognition from the board to practice as an advanced practice registered nurse shall
use the title ‘‘Advanced Practice Registered Nurse’” and the abbreviation
“A.P.R.N.”, or specialty title and abbreviation in accordance with rules adopted by
the board. No other person shall assume the title ‘‘nurse’’ or in any manner imply
that the person is a nurse except as defined in section 457-2 or as provided in
sections 457-7 and 457-8 or use the abbreviation ‘*‘A.P.R.N.”’ or any other words,
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letter, sign, or device to indicate that the person using the same is an advanced
practice registered nurse. Nothing in this section shall preclude a registered nurse
who is not recognized by the board as an advanced practice registered nurse and who
is currently certified by a national certifying body from using another title desig-
nated by certification.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 6, 2000.)

ACT 9 H.B. NO. 2464

A Bill for an Act Relating to the Duties of the Board of Nursing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 457-2, Hawaii Revised Statutes, is amended by adding
the definition of ‘‘telehealth’’, to read as follows:

‘“““Telehealth’” means the use of electronic information and telecommunica-
tion technologies to support long-distance clinical health care, patient and profes-
sional health-related education, public health and health administration, to the extent
that it relates to nursing.”’

SECTION 2. Section 457-5, Hawaii Revised Statutes, is amended by amend-

ing subsection (a) to read as follows:

‘‘(a) In addition to any other powers and duties authorized by law, the board

may:

(1) Adopt, amend, or repeal rules, pursuant to chapter 91, not inconsistent
with the law, as may be necessary to enable it to carry into effect this
chapter, including the definition of the scope of practice of nursing and
the delegation of nursing tasks based upon professional nursing stan-
dards[;], which include but are not limited to the standards set forth by
national certifying bodies recognized by the board;

(2) Prescribe standards for preparing persons for licensure as practical
nurse or registered nurses and for recognition as advanced practice
registered nurses under this chapter;

(3) [Provide for] Conduct surveys of educational programs as it may deem
necessary[;] and practical;

(4) [Accredit] Approve educational programs [as] that meet the require-
ments of this chapter and the rules of the board;

(5) Deny or withdraw [accreditation from] approval of educational pro-
grams for failure to meet or maintain the standards prescribed [stan-
dards;] in this chapter;

(6) [Examine, license, and renew the licenses of] License qualified
applicants[;] by examination or endorsement, recognize advanced prac-
tice registered nurses, and renew, reinstate, and restore licenses and
recognitions;

(7) Conduct hearings upon request of a denied applicant or upon charges
calling for discipline of a licensee [or, denial, suspension, or revocation
of a license];

14



ACT 9

(8) Exercise the power to issue subpoenas, compel the attendance of
witnesses, and administer oaths to persons giving testimony at hear-
ings;

(9) Cause the prosecution of all persons violating this chapter and incur
necessary expenses therefor; [and]

(10) Keep a record of all its proceedings[.];

(11) Provide consultation, conduct conferences, forums, studies, and re-
search on nursing education and practice;

(12) Communicate with national organizations that promote the improve-
ment of the legal standards of practice of nursing for the protection of
public health, safety, and welfare;

(13) Authorize the administration of examinations to eligible applicants for
licensure as registered nurses or licensed practical nurses, or other
examinations required by the board as designated in its rules;

(14) Employ, contract, and cooperate, to the extent allowable by law, with
any board-approved organization in the preparation and grading of an
appropriate nationally uniform examination; provided the board shall
retain sole discretion and responsibility for determining the standard of
successful completion of such an examination. When such a national
examination is used, access to questions and answers shall be restricted
by the board; and

(15) Develop and adopt rules as necessary relating to the practice of nursing
in telehealth.”’

SECTION 3. Section 457-11, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§457-11 Nursing education programs. (a) An institution desiring to
conduct a nursing education program to prepare registered or licensed practical
nurses shall apply to the board and submit evidence that:

(1) It is prepared to carry out a program in undergraduate nursing educa-
tion or a program in the training of nurses as licensed practical nurses,
as the case may be; and

(2) Itis prepared to meet the standards as shall be established by law and
by the board.

(b) A survey of the institution and its undergraduate or practical nursing
program shall be made by the executive secretary or other authorized employee of
the board, who shall submit a written report of the survey to the board. If, in the
opinion of the board, the requirement' for an [accredited] approved nursing educa-
tion program are met, the program shail be [accredited] approved as a nursing
education program for registered or licensed practical nurses.

(c) The [accreditation] approval standards shall include qualifications neces-
sary for faculty members of the nursing education program; provided that the
standards shall not include a requirement that each individual faculty member
receive approval of the board prior to teaching in the program. The qualifications
shall be reasonable and relevant to the proper teaching of the practice of nursing. In
establishing the qualifications, the board shall consult with the University of Hawaii.

(d) From time to time as deemed necessary by the board, it shall be the duty
of the board, through its authorized representative, to survey nursing education
programs in the State. Written reports of the surveys shall be submitted to the board.
If the board determines that any [accredited] approved nursing education program is
not maintaining the standards required by law and by the boards,? notice thereof in
writing specifying the discrepancies shall be immediately given to the institution
conducting the program. A program that® fails to correct these conditions to the
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satisfaction of the board within a reasonable time shall be discontinued after a
hearing held in conformance with chapter 91.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 6, 2000.)

Notes

1. Prior to amendment ‘‘requirements’’ appeared here.
2. Prior to amendment ‘‘board’’ appeared here.
3. Prior to amendment ‘‘which’’ appeared here.

ACT 10 H.B. NO. 2486

A Bill for an Act Relating to Chiropractic Licensure Requirements.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 442-2, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

“‘(a) It shall be unlawful for any person to practice chiropractic without a
license. Any person applying for a license to practice chiropractic shall submit an
application to the board of chiropractic examiners [no later than sixty days prior to
the examination,] accompanied by the application [and examination fees] fee, and all
documents and affidavits that may be prescribed by law. The application shall be
submitted in accordance with the rules of the board, shall be on a form prescribed by
the board, and shall be signed by the applicant. In addition thereto, each applicant
shall furnish to the board:

[(1) A photostatic copy of the applicant’s diploma from a chiropractic
college or schoo! holding status with the commission on accreditation
as provided in this section;]

[(2)] (1) Satisfactory proof that the applicant has [completed two years of
liberal arts or science study at a university or college;] met the educa-
tional requirements prescribed in the rules of the board; provided that
[this requirement] these educational requirements shall not apply to
applicants having entered an approved chiropractic college on or before
October 31, 1955; and

[(3) Evidence of having attended and] (2) Satisfactory proof that the appli-
cant graduated from a chiropractic college accredited by, or recognized
as a candidate for accreditation by, any chiropractic college accrediting
agency recognized by the United States Department of Education|.
Students who have]; provided that the requirements shall not apply to
applicants who matriculated in any chiropractic college prior to Octo-
ber 15, 1984[, shall be exempt].”’

SECTION 2. Section 442-6, Hawaii Revised Statutes, is amended to read as
follows: ’

¢§442-6 Examinations. [(a) The board of chiropractic examiners shall

schedule examinations at least two times each year. The office of the board shall be
in Honolulu.
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(b) Each applicant shall be designated by a number instead of the name, so
that the applicant’s identity will not be disclosed to the examiners until the papers
are graded.

(c) The applicant shall be required to pass parts I and IT of the National Board
of Chiropractic Examiners’ written examination and the written clinical competency
examination in order to qualify for the state chiropractic examination. The state
chiropractic examination shall be designed to ascertain the fitness and qualifications
of the applicant to practice chiropractic. The board may contract with professional
testing services to prepare, administer, and grade the state chiropractic examination.
The state chiropractic examination may include both a practical demonstration and a
written examination. A license shall be granted to any applicant who attains a
numerical score of seventy-five or higher in all subjects and sections of the state
chiropractic examination. Any applicant failing to make the required grade may be
reexamined at the next regular examination upon payment of a reexamination fee.
Any person seeking licensure under this chapter, including approval to use physio-
therapy modalities, shall demonstrate to the satisfaction of the board that the person
has received training in the use of physiotherapy modalities at an accredited
institution and passed the physiotherapy postion of the National Board of Chiroprac-
tic Examiners’ examination.] (a) An applicant for licensure who has met the
requirements of chapters 436B and 442, the requirements prescribed in the rules of
the board, and one of the following requirements shall be licensed:

(1) Successful completion of the National Board of Chiropractic Exam-

iners parts I, I, III, IV, and physiotherapy;

(2) Successful completion of National Board of Chiropractic Examiners
parts I, II, III, physiotherapy, and Special Purposes Examination and
evidence of licensure in good standing under the laws of another state
or states after December 31, 1988; or

(3) Successful completion of National Board of Chiropractic Examiners
parts I, II, physiotherapy, and Special Purposes Examination and
evidence of licensure in good standing under the laws of another state
or states prior to January 1, 1989.

(b) The board may require the National Board of Chiropractic Examiners
Special Purposes Examination in circumstances where the board needs to assess a
person’s fitness to practice chiropractic, including but not limited to:

(1) State-to-state reciprocity or endorsement;

(2) Disciplinary action; or

(3) Licensure lapse, suspension, or revocation.

[(d)] (c)} No person licensed to practice chiropractic in this State shall use
physiotherapy modalities without receiving approval by the board to do so.

The board shall adopt rules for granting approval for the use of physiother-
apy modalities by persons holding valid, current licenses under this chapter on June
4, 1984. The board [may] shall require any licensed chiropractor seeking approval to
use physiotherapy modalities and all new applicants for chiropractic licensure to
take and pass [a written or practical examination before granting approval to use] the
National Board of Chiropractic Examiners physiotherapy [modalities.] examination.

[(e) For each year of actual practice as a licensed chiropractor in another state
the applicant shall be given a credit of one-half point up to twenty years maximum to
be added to each score for each subject area.]”’

SECTION 3. Section 442-7, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§442-7 [Time] Application, scheduling, administration, scoring, and
place of examination. [The board of chiropractic examiners shall give notice of the
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time and place of all examinations to be held under this chapter. The notice shall be
given in such manner as the board deems expedient and in ample time to allow all
candidates to comply with this chapter.] The application requirements and candidate
qualifications to take the National Board of Chiropractic Examiners examinations
specified in section 442-6, and the scheduling, administration, reexamination, scor-
ing, and place of the examinations required for licensure shall be in accordance with
the policies and requirements of the National Board of Chiropractic Examiners,
unless otherwise determined and modified by the board. The qualifications for
licensure in this State shall be as established in this chapter and chapter 436B and in
rules adopted by the board.”’

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 6, 2000.)

ACT 11 H.B. NO. 2488

A Bill for an Act Relating to Return of Prescription Drugs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 461-11, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§461-11 Duties of registered pharmacist. (a) Every registered pharmacist
in charge of a pharmacy shall comply with all laws and rules. The pharmacist shall
be responsible for the management of the pharmacy[; and every]. Every activity
thereof [which] that is subject to this chapter and the rules adopted to implement this
chapter shall be under the pharmacist’s complete control.

(b) All registered pharmacists shall notify the board of changes of business
address within ten days.

(c) Prescription drugs previously dispensed or distributed by a pharmacist
may be_returned to and redispensed or redistributed by the pharmacist if the
prescription drug:

(1) Is in its dispensed, unopened, tamper-evident single user unit;

(2) Has remained at all times in control of a person trained and knowledge-
able in the storage and administration of drugs in institutional facilities
or supervised living groups using the services of a consultant pharma-

(3) Has not been adulterated or misbranded and has been stored under
conditions meeting the United States Pharmacopoeia standards;

(4) Is returned and redispensed or redistributed before the expiration date
on the unit; and

(5) Does not include any controlled substance under chapter 329.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 6, 2000.)
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ACT 12 H.B. NO. 2563

A Bill for an Act Relating to the State Fire Council.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 132-16, Hawaii Revised Statutes, is amended to read as
follows:

€¢§132-16 State fire council; composition; functions. (a) There is estab-
lished a state fire council which shall be placed within the department of labor and
industrial relations for administrative purposes. The state fire council shall consist of
the fire chiefs of the counties. The state fire council may appoint an advisory
committee to assist it in carrying out its functions under this chapter. The advisory
committee may include the heads of the various county building departments, a
licensed architect recommended by the Hawaii Society of the American Institute of
Architects, a licensed electrical engineer and a licensed mechanical engineer recom-
mended by the Consulting Engineers Council of Hawaii, a representative of the
Hawaii Rating Bureau, a representative of the Hawaii firefighters association,
representatives of the county fire departments, and such other members of the public
as the state fire council may determine can best assist it. The state fire council shall
elect a chairperson from among its members.

(b) In addition to adopting a state [model] fire code pursuant to section 132-
3, the state fire council shall serve as a focal point through which all applications to
the federal government for federal grant assistance for fire-related projects shall be
made.

(c) The state fire council may [advise] also:

(1)  Appoint advisory committees comprised of representatives from each
county fire department to assist in drafting the state fire code and
coordinating statewide training, data collection, and contingency plan-
ning needs for firefighters; and

(2) Advise and assist the county fire departments where appropriate, may
prescribe standard procedures and forms relating to inspections, inves-
tigations, and reporting of fires, may approve plans for cooperation
among the county fire departments, and may advise the governor and
the legislature with respect to fire prevention and protection, life safety,
and any other functions or activities for which the various county fire
departments are generally responsible.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 6, 2000.)
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ACT 13 H.B. NO. 2761

A Bill for an Act Relating to Motor Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 249-9.3, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read:

“‘(a) In lieu of the number plates contracted on behalf of the counties by the
director of finance of the city and county of Honolulu, the county directors of
finance shall issue special number plates to any organization in the State that meets
the minimum standards and qualifications established under this section. Organiza-
tions are authorized to retain the fees collected, less expenses, for the special number
plates.

The director of finance of the city and county of Honolulu, in consultation
with the directors of finance of the counties of Kauai, Maui, and Hawaii, shall
establish special design parameters and restrictions on' decals or graphic representa-
tions affixable to special number plates; provided that the decal shall not be larger
than [two and one-half] three inches wide by three inches high.”’

2. By amending subsection (b) to read:

““(b) For the purposes of this section, the following terms shall have the
following meanings:

‘“‘Director’’ unless indicated otherwise by its context, means the county
directors of finance.

““Organization’’ means [an organization of at least one hundred members in
good standing that is]:

(1) A not-for-profit organization recognized as such by the Internal Reve-
nue Service and whose primary purpose is to provide the community
with specific programs to improve the public’s health, education, or
general welfare;

(2) A military service veterans group; or

(3) A state or county agency approved by the director]. Any* organization
includes any]; or

4) Any school or accredited institution of higher learning or a college or
recognized program thereof.

“‘Special number plate’” means a license plate with a decal on its face that

represents an organization as defined in this section.”’

3. By amending subsection (d) to read:

‘(d) An organization shall apply for a special number plate with the director
on an application form prescribed by the director. The application shall include:

(1) A design of the organization’s decal;

(2) A signed notarized statement by an officer or director of the organiza-
tion that the organization will acquire at least one hundred fifty special
number plates; and

(3) The dollar amount the organization plans to raise from each special
number plate.

The director shall determine, based on criteria in this section, and the
director’s discretion, whether an organization’s application has been accepted or
rejected. The director shall also seek the approval of an organization’s decal design
from the county chief of police where the application is made.

If the-director rejects an application, the director shall state the reasons for
the rejection in writing and shall allow the applicant to reapply within a reasonable
period after the rejection.
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After an organization’s application has been approved, [members of the
organization] a motor vehicle owner may apply for the organization’s special
number plate. The director may require [proof of membership of an organization’s
members in addition to] the completion of a form as prescribed by the director.
Special number plates shall be issued only to the registered owner of an applicant
motor vehicle.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 6, 2000.)

Notes

1. Prior to amendment ‘‘for’’ appeared here.

2. Prior to amendment ‘‘an’’ appeared here.

ACT 14 S.B. NO. 2885

A Bill for an Act Relating to Sanitation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Part IIT of chapter 322, Hawaii Revised Statutes is repealed.
SECTION 2. Part IV of chapter 322, Hawaii Revised Statutes, is repealed.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 6, 2000.)

ACT 15 S.B. NO. 2906

A Bill for an Act Relating to Garment Industry Homework.
Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Chapter 375, Hawaii Revised Statutes, is repealed.

SECTION 2. This Act shall take effect upon its approval.
(Approved April 6, 2000.)

ACT 16 H.B. NO. 2123

A Bill for an Act Relating to Wages and Tips of Employees.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Hawaii’s hotel and restaurant em-
ployees may not be receiving tips or gratuities during the course of their employment
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from patrons because patrons believe their tips or gratuities are being included in the
service charge and being passed on to the employees.

The purpose of this Act is to require hotels and restaurants that apply a
service charge for food or beverage services, not distributed to employees as tip
income, to advise customers that the service charge is being used to pay for costs or
expenses other than wages and tips of employees.

SECTION 2. Section' 481B, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§481B- Service charge. Any hotel or restaurant that applies a service
charge for the sale of food or beverage services shall distribute the service charge
directly to its employees as tip income or clearly disclose to the purchaser of the
services that the service charge is being used to pay for costs or expenses other than
wages and tips of employees.”’

SECTION 3. New statutory material is underscored.?

SECTION 4. This Act shall take effect upon its approval.
(Approved April 11, 2000.)

Notes

1. So in original.
2. Edited pursuant to HRS §23G-16.5.

ACT 17 S.B. NO. 2024

A Bill for an Act Relating to Medical Research on Cancer Studies.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. While cancer is a reportable disease in Hawaii, the legislature
finds that current law is limited because it only requires hospitals, skilled nursing
homes, and intermediate care homes to report cancer cases to the Hawaii Tumor
Registry. Advances in medicine have allowed for the treatment of many cases
outside a hospital setting, such as the dermatologist’s office. Yet the law does not
require physicians and other health care providers to report cases they diagnose and
treat in an out-patient setting to the Hawaii Tumor Registry or hospital-based
registries. As a result, the statistics on the incidence rate of cancer in the state are
inaccurate due to underreporting.

The purpose of this Act is to improve cancer statistics by requiring cancer
cases detected in physician’s offices, laboratories, free-standing radiation oncology
facilities, and other treatment and pathology facilities to be reported to the Hawaii
Tumor Registry or hospital-based registries.

SECTION 2. Section 324-21, Hawaii Revised Statutes, is amended to read as
follows:

¢§324-21 Sources of information protected. (a) Any person, public or
private medical facility, or social or educational agency, may provide information,
interviews, reports, statements, memoranda, or other data or relevant material re-
lating to individuals with cancer -to the Hawaii Tumor Registry. [Such] This
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information may be used in the course of any cancer research study approved by the
cancer commission of the Hawaii Medical Association.

(b) Hospitals, skilled nursing homes [and], intermediate care homes, free-
standing radiation oncology facilities, and other treatment or pathology facilities
shall submit a report of any person admitted with or diagnosed as having cancer to
the Hawaii Tumor Registry [on a form] or participating hospital registry according
to a format approved by the cancer commission of the Hawaii Medical Association.
Physicians who diagnose or treat a patient for cancer shall also submit a report to the
Hawaii Tumor Registry or participating hospital registry unless the patient has
previously been admitted or treated at a hospital, skilled nursing home, intermediate
care home, or free-standing radiation oncology facility for that particular cancer. The
Hawaii Tumor Registry staff or their representative or hospital-based registry staff
may assist [such] the hospitals [and], institutions, treatment or pathology facilities,
and physician offices in the preparation of [such report forms.] the reports.

(c) No liability of any kind or character for damages or other relief shall arise
or be enforced against any person or organization by reason of having provided the
information or material, or by reason of having released or published the findings,
conclusions, and summaries of the researchers to advance medical research and
medical education.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 11, 2000.)

ACT 18 H.B. NO. 2020

A Bill for an Act Relating to Obsolete Laws.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that several laws in the Hawaii Revised
Statutes and the Session Laws of Hawaii may now be deemed to be obsolete, or
“‘functus’’, in that they have accomplished their intended purpose and are now of no
further force or effect. These are not laws that have ‘‘dropped dead’’ because of a
separate sunset section, for example, that provides for their repeal on a certain date
or for their reenactment in a certain form after a section is repealed. Rather, these are
laws that have been rendered obsolete by their own terms, such as a sunset provision
within the text of the section itself. These sections are repealed by operation of law
but are nevertheless considered to be ‘‘on the books’” because the acts that enacted
them were not themselves repealed. Other types of obsolete laws that may continue
to be on the books are laws that have been repealed by implication in a court case.

This Act repeals or makes other appropriate amendments to these sections in
order to achieve the intent of the legislature and reduce the number of obsolete laws.
A statute that remains in the printed text of the Hawaii Revised Statutes from year to
year but which has been repealed by operation of law or by implication unnecessar-
ily increases the size of the Hawaii Revised Statutes, thereby adding to production
costs. Retention of such a statute may also create some confusion that the law, while
repealed, is still retained ‘‘on the books’’. Repealing or amending these sections, as
appropriate, therefore assists in the removal of obsolete laws and helps to clarify
which laws are of continuing force and effect,
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PART 1

SECTION 2. Section 2* of Act 11, Special Session Laws of 1995, enacted the
interagency federal revenue maximization revolving fund, which was subsequently
codified as section 29-24, Hawaii Revised Statutes. Both subsection (c) of section
29-24, as well as section 15(3) of Act 11, provided that on June 30, 1999, section 29-
24 would be repealed. As such, section 29-24 would have been deemed to be
repealed by operation of law on that date.

However, section 28 of Act 160, Session Laws of Hawaii 1999, which
became effective on June 29, 1999, deleted section 15(3) of Act 11, one of the two
provisions providing for the repeal of section 29-24. Sections 29 and 30 of Act 160
further provide for the use of moneys in the interagency federal revenue maximiza-
tion revolving fund through fiscal year 2000-2001 by the departments of education
and health. While the intent of the 1999 amendment was to make section 29-24
permanent, however, that amendment nevertheless failed to amend section 29-24
itself to remove the automatic repeal date in subsection (c) of that section.

The purpose of this part is therefore to amend section 29-24 by repealing
subsection (c) of that section to conform to the intent of the 1999 amendment and
remove ambiguity as to whether that section is repealed.

SECTION 3. Section 29-24, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§29-24 Interagency federal revenue maximization revolving fund. (a)
There is established in the state treasury an interagency federal revenue maximiza-
tion revolving fund into which shall be deposited all funds and proceeds collected
from the federal government and third-party payors for costs not previously claimed
by the State, with the exception of proceeds collected for services provided by the
Hawaii health systems corporation, for reimbursement by federally-funded state
programs. For purposes of this chapter, federally-funded state programs include but
shall not be limited to those federally-funded programs within the departments of
human services, education, and health. Expenditures and transfers from the fund
shall be made by the comptroller in proportional allocations established by the
comptroller and the director of finance. Transfers shall be made to the department
claiming the reimbursement for expenses incurred related to federal fund reimburse-
ment claims and to the general fund of the State. Moneys in the fund may be
expended for consultant services rendered under subsection (b).

(b) Notwithstanding any other law to the contrary, the comptroller, by
contract, may retain the services of certified public accountants and other consul-
tants to pursue and collect federal fund reimbursements, and perform other duties
necessary to administer this section. At the option of the comptroller, consultants
retained by contract under this subsection may be compensated on:

(1) A fixed-price basis;

(2) An hourly rate basis with or without a fixed cap; or

(3) Through a contingent fee arrangement specified in the contract.
Such compensation shall be payable out of all sums the consultant recovers for the
State.

[(c) All unobligated, unencumbered, or unexpended funds remaining in the
interagency federal revenue maximization revolving fund as of June 30, 1999, shall
revert to the general fund of the State. Upon final disbursement of remaining
balances to the general fund on June 30, 1999, the interagency federal revenue
maximization revolving fund shall be terminated.
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(d)] (¢) No later than twenty days prior to the convening of each regular
session of the legislature, the comptroller shall submit to the legislature a report
including the following information:

(1) Itemized amounts of all federal reimbursements;

(2) Description and amounts of all expenses incurred by the fund;

(3) Method of compensation and amounts of compensation for all certified
public accountants and other consultants retained by the comptroller to
pursue and collect federal fund reimbursements and perform other
duties necessary to administer this section;

(4) Method of determining allocation of funds;

(5) Amounts allocated by the comptroller; and

(6) Fund balances.”’

PART I

SECTION 4. Subsection (c) of section 87-25.5 provides for the repeal of that
section on June 30, 1999. Since that section was never amended to extend its repeal
date, section 87-25.5 was repealed by operation of law on that date. Accordingly, the
purpose of this part is to tepeal section 87-25.5.

SECTION 5. Section 87-25.5, Hawaii Revised Statutes, is repealed.
PART III

SECTION 6. Subsection (g) of section 235-55.9, Hawaii Revised Statutes,
provides for the repeal of that section on June 30, 1997. Since that section was never
amended to extend its repeal date, section 235-55.9 was repealed by operation of law
on that date. Accordingly, the purpose of this part is to repeal section 235-55.9.

SECTION 7. Section 235-55.9, Hawaii Revised Statutes, is repealed.
PART IV

SECTION 8. In the case of Gardens at West Maui v. County of Maui, 90 H.
334, 978 P.2d 772 (1999), the Hawaii supreme court found section 248-2, Hawaii
Revised Statutes, to have been repealed by implication. That section allows the
council of each county to increase or decrease real property taxes in that county for
each tax year and provides for a determination of tax rates.

In 1977, section 248-2 was amended to preclude differential tax rates.
However, article VIII, section 3 of the Hawaii Constitution, which expressly
transferred to the counties broad powers of real property taxation and which contains
no provisions limiting or restricting the tax rate structure determined by the couanties,
and section 246A-2, Hawaii Revised Statutes, which implemented that constitu-
tional amendment in 1980, were enacted subsequent to the 1977 amendment to
section 248-2, thereby fully superseding that section, according to the supreme
court. According to the court: ‘“The participants of the 1978 constitutional conven-
tion and the 1980 legislature are presumed to have been aware of the 1977
amendment to HRS §248-2 and are therefore presumed to have repealed it by
implication.”” Id., 90 H. at 341.

Because article VIII, section 3 of the Hawaii Constitution and section 246A-
2 covered the entire subject of the counties’ real property taxation power and
embraced the entire law on that matter, section 248-2, by limiting Maui county’s real
property taxation powers, was found by the court to be in conflict and was repealed
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by implication. Accordingly, the purpose of this part is to repeal section 248-2,
Hawaii Revised Statutes.

SECTION 9. Section 248-2, Hawaii Revised Statutes, is repealed.
PART V

SECTION 10. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 11. Statutory material to be repealed is bracketed.”? New statutory
material is underscored.

SECTION 12. This Act shall take effect upon its approval.
(Approved April 17, 2000.)

Notes

1. Section ‘“2’’ substituted for section ‘5.
2. Edited pursuant to HRS §23G-16.5.

ACT 19 H.B. NO. 2457

A Bill for an Act Relating to Veterans Loans.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 364, Hawaii Revised Statutes, is repealed.

SECTION 2. This Act shall take effect upon its approval.
(Approved April 17, 2000.)

ACT 20 H.B. NO. 2495

A Bill for an Act Relating to Education.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 302A-1128, Hawaii Revised Statutes, is amended by
amending subsection (b).to read as follows:

“(b) The department shall regulate the courses of study to be pursued in all
grades of public schools and classify them by methods the department deems proper;
provided that:

(1) The course of study and instruction shall be regulated in accordance
with the statewide performance standards established under section
302A-201;

(2) All pupils shall be progressively competent in the use of computer
technology; and
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(3) The course of study and instruction for the first twelve grades shall
enable all students to meet progressive standards of competency in a
language in addition to English.
The department shall develop statewide educational policies based on this
subsection without regard to chapter 91.
For the purposes of this subsection, the terms ‘‘progressively competent in
the use of computer technology’® and *‘progressive standards of competency in a
language in addition to English’’ shall be defined by policies adopted by the board][,
through rules adopted pursuant to chapter 91, with reference to relevant national or
international standards of competency]. {Notwithstanding paragraphs (2) and (3) to
the contrary, the] The board[, through rules adopted pursuant to chapter 91,] shall
formulate statewide educational policies allowing the superintendent to exempt
certain students from the requirements of paragraphs (2) and (3)[.] without regard to

chapter 91.””

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 17, 2000.)

ACT 21 S.B. NO. 2465

A Bill for an Act Relating to Pornography.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the Hawaii penal code currently
prohibits the act of promoting pornography for minors under section 712-1215,
Hawaii Revised Statutes, but makes an exemption for public library staff.

The legislature finds, however, that there is no sound public policy justifica-
tion for allowing library personnel to engage in that criminal offense. The other
exemptions to that offense apply to parents, guardians, or siblings of a minor, or to
people acting in loco parentis to the minor, which the public libraries have made
clear is not applicable to them.

The legislature further finds that there is no valid concern over prosecution
over such material as may be found in such periodicals as National Geographic
magazine, which may contain nude photographs, because section 712-1210(7)(a)(ii),
Hawaii Revised Statutes, requires material classified as ‘‘pornographic for minors™’
to lack ‘‘serious literary, artistic, political, or scientific value’’ when taken as a
whole.

Accordingly, the purpose of this Act is to amend the promoting pornography
for minors exemption for public library staff to limit the exemption to those acting
within the scope of their employment in order to assure compliance with the Hawaii
State Public Library System’s policies and guidelines prohibiting the promotion of
pornography for minors.

SECTION 2. Section 712-1215, Hawaii Revised Statutes, is amended by
amending subsection (2) to read as follows:

““(2) Subsection (1) does not apply to a parent, guardian, or other person in
loco parentis to the minor][,] or to a sibling of the minor, or to a person who commits
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any act specified therein in the person’s capacity and within the scope of the person’s
employment as a member of the staff of any public library.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 19, 2000.)

ACT 22 S.B. NO. 2527

A Bill for an Act Relating to Condominiums.
Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. The legislature finds that confusion remains concerning
whether condominium laws require the board of directors of a condominium associ-
ation to comply with the notice requirements of section 514A-82(b)(4), Hawaii
Revised Statutes, when soliciting proxies in connection with annual meetings. The
legislature has repeatedly addressed the issue of proxies over the years in an attempt
to ensure that a level playing field exists between individual owners and the board of
directors and managing agents. Section 514A-82(b)(4) provides that if a member of
the board uses association funds to solicit proxies, the member may not cast any of
the proxies for the election or reelection of board members unless the proxy form
specifically authorizes such action and the board first posts notice of its intent to
solicit proxies in prominent locations within the project at least thirty days prior to
the solicitation.

It is the intent of the legislature that this thirty day notice provision apply
only to proxies ‘‘distributed’” by the board if association funds are used.

The legislature also finds that copies, facsimile telecommunications, and
other reliable reproductions of proxies should be permitted.

Accordingly, the purpose of this Act is to clarify that a board of directors of a
condominium association that distributes proxies using association funds must
comply with the thirty day notice requirement and that a copy, facsimile telecommu-
nication, or other reliable reproduction of a proxy may be used in lieu of the original.

SECTION 2. Section 514A-82, Hawaii Revised Statutes, is amended by

amending subsection (b) to read as follows:

““(b) In addition to the requirements of subsection (a), the bylaws shall

[provide for:] be consistent with the following provisions:

(1) . [The method of removal from office of directors; that at] At any regular
or special meeting of the apartment owners, any one or more members
of the board of directors may be removed by the apartment owners and
successors shall then and there be elected for the remainder of the term
to fill the vacancies thus created. The removal and replacement shall be
in accordance with all applicable requirements and procedures in the
bylaws for the removal and replacement of directors, including{, but
not limited to,] any [provisions] provision relating to cumulative vot-
ing. If removal and replacement is to occur at a special association
meeting, the call for the meeting shall be by the president or by a
petition to the secretary or managing agent signed by not less than
twenty-five per cent of the apartment owners as shown in the associa-
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tion’s record of ownership; [and] provided [further] that if the secretary
or managing agent shall fail to send out the notices for the special
meeting within fourteen days of receipt of the petition, then the peti-
tioners shall have the authority to set the time, date, and place for the
special meeting and to send out the notices for the special meeting in
accordance with the requirements of the bylaws. Except as otherwise
provided fherein,] in this section, the meeting for the removal and
replacement from office of directors shall be scheduled, noticed, and
conducted in accordance with the bylaws of the association.

The bylaws may be amended at any time by the vote or written consent
of sixty-five per cent of ail apartment owners; provided that each one of
the particulars set forth in this section shall be embodied in the bylaws
always; and provided further that any proposed bylaws with the ratio-
nale for the proposal may be submitted by the board of directors or by a
volunteer apartment owners’ committee. If submitted by that commit-
tee, [it] the proposal shall be accompanied by a petition signed by not
less than twenty-five per cent of the apartment owners as shown in the
association’s record of ownership. The proposed bylaws, rationale, and
ballots for voting on any proposed bylaw shall be mailed by the board
of directors to the owners at the expense of the association for vote or
written consent without change within thirty days of the receipt of the
petition by the board of directors. The vote or written consent required
to adopt the proposed bylaw shall not be less than sixty-five per cent of
all apartment owners; provided that the vote or written consent must be
obtained within one hundred twenty days after mailing. In the event
that the bylaw is duly adopted, then the board shall cause the bylaw
amendment to be recorded in the bureau of conveyances or filed in the
land court, as the case may be. The volunteer apartment owners’
committee shall be precluded from submitting a petition for a proposed
bylaw that is substantially similar to that which has been previously
mailed to the owners within one year after the original petition was
submitted to the board. This subsection shall not preclude any apart-
ment owner or voluntary apartment owners’ committee from proposing
any bylaw amendment at any annual association meeting.

Notices of association meetings, whether annual or special, shall be
sent to each member of the association of apartment owners at least
fourteen days prior to the meeting[,] and shall contain at least: the date,
time, and place of the meeting, the items on the agenda for the meeting,
and a standard proxy form authorized by the association, if any.

No resident manager or managing agent shall solicit, for use by the
manager or managing agent, any proxies from any apartment owner of
the association of owners that employs the resident manager or manag-
ing agent, nor shall the resident manager or managing agent cast any
proxy vote at any association meeting except for the purpose of estab-
lishing a quorum. [No member of a] Any board of directors [who uses]
that intends to use association funds to [solicit] distribute proxies,
including the standard proxy form referred to in paragraph (3), shall
[cast any of these proxy votes for the election or reelection of board
members at any association meeting unless the proxy form specifically
authorizes the board member to vote for the election or reelection of
board directors and the board] first [posts] post notice of its intent to
[solicit] distribute proxies in prominent locations within the project at
least thirty days prior to its [solicitation] distribution of proxies; pro-
vided that if the board receives within seven days of the posted notice a
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(13)

request by any owner for use of association funds to solicit proxies
accompanied by a statement, the board shall mail to all owners either:
(A) A proxy form containing the names of all owners who have
requested the use of association funds for soliciting proxies
accompanied by their statements; or
(B) A proxy form containing no names, but accompanied by a list of
names of all owners who have requested the use of association
funds for soliciting proxies and their statements.
The statement shall not exceed one hundred words, indicating the
owner’s qualifications to serve on the board and reasons for wanting to
receive proxies.
A director who has a conflict of interest on any issue before the board
shall disclose the nature of the conflict of interest prior to a vote on that
issue at the board meeting, and the minutes of the meeting shall record
the fact that a disclosure was made.
The apartment owners shall have the irrevocable right, to be exercised
by the board of directors, to have access to each apartment from time to
time during reasonable hours as may be necessary for the operation of
the property or for making emergency repairs therein necessary to
prevent damage to the common elements or to another apartment or
apartments.
An owner shall not act as an officer of an association and an employee
of the managing agent employed by the association.
An association’s employees shall not engage in selling or renting
apartments in the condominium in which they are employed except
association-owned units, unless such activity is approved by an affir-
mative vote of sixty-five per cent of the membership.
The board of directors shall meet at least once a year. Whenever
practicable, notice of all board meetings shall be posted by the resident
manager or a member of the board in prominent locations within the
project seventy-two hours prior to the meeting or simultaneously with
notice to the board of directors.
Directors shall not expend association funds for their travel, directors’
fees, and per diem, unless owners are informed and a majority approve
of these expenses.
Associations at their own expense shall provide all board members with
a current copy of the association’s declaration, bylaws, house rules,
and, annually, a copy of this chapter with amendments.
The directors may expend association funds, which shall not be deemed
to be compensation to the directors, to educate and train themselves in
subject areas directly related to their duties and responsibilities as
directors; provided that the approved annual operating budget shall
include these expenses as separate line items. These expenses may
include registration fees, books, videos, tapes, other educational materi-
als, and economy travel expenses. Except for economy travel expenses
within the State, all other travel expenses incurred under this subsection
shall be subject to the requirements of [subsection 514A-82(b)(10).]
paragraph (10).
A lien created pursuant to section 514A-90 may be enforced by the
association in any manner permitted by law, including nonjudicial or
power of sale foreclosure procedures authorized by chapter 667, as that
chapter may be amended from time to time.
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The provisions of this subsection shall be deemed incorporated into the bylaws of all
condominium projects existing as of January 1, 1988, and all condominium projects
created after that date.”

SECTION 3. Section 514A-83.2, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§514A-83.2 Proxies. (a) A proxy, to be valid, must:

(1) Be delivered to the secretary of the association of apartment owners or
the managing agent, if any, no later than 4:30 p.m. on the second
business day prior to the date of the meeting to which it pertains;

(2) Contain at least the name of the association of apartment owners, the
date of the meeting of the association of apartment owners, the printed
[name and signature of the person or] names and signatures of the
persons giving the proxy, the [apartment or] apartments for which the
proxy is given, and the date that the proxy is given; and

(3) Contain boxes wherein the owner has indicated that the proxy is given:
(A) For quorum purposes only;

(B) To the individual whose name is printed on a line next to this
box;

(C) To the board of directors as a whole and that the vote be made on
the basis of the preference of the majority of the board; or

(D) To those directors present at the meeting and the vote to be
shared with each board member receiving an equal percentage.

(b) A proxy shall only be valid for the meeting to which the proxy pertains
and its adjournments, may designate any person as proxy, and may be limited as the
apartment owner desires and indicates; provided that no proxy shall be irrevocable
unless coupled with a financial interest in the unit.

(c) No [officer of a] board of directors or member of the board shall use
association funds to solicit proxies[;] except for the distribution of proxies as set
forth in section 514A-82(b)(4); provided that this shall not prevent an [officer from
exercising the officer’s right] individual member of the board from soliciting proxies
as an apartment owner under section 514A-82(b)(4).

(d) A copy, facsimile telecommunication, or other reliable reproduction of a
proxy may be used in lieu of the original proxy for any and all purposes for which
the original proxy could be used; provided that any copy, facsimile telecommunica-
tion, or other reproduction shall be a complete reproduction of the entire original
Proxy.

[(d)] (e) Nothing in this section shall affect the holder of any proxy under a
first mortgage of record encumbering an apartment or under an agreement of sale
affecting an apartment.”’

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval and shall apply
retroactively to all condominium projects existing as of the approval of this Act and
to all condominium projects created thereafter.

(Approved April 19, 2000.)
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ACT 23 S.B. NO. 2635

A Bill for an Act Relating to Highways.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 264-101, Hawaii Revised Statutes, is amended to read
as follows:

*‘[[1§264-101[ 1] Vending from [state] highways prohibited. [Any] (a) No
person shall park or place a vehicle or structure [parked or placed] wholly or partly
[within the right-of-way of] on any [state] highway for the purpose of selling the
vehicle or structure or of selling therefrom or therein any article, service, or thing,
[creates] thereby creating a hazardous condition or [is] a public nuisance [and the] or
in reckless disregard of the risk of creating a hazardous condition or public nuisance.
The department of transportation may remove or require the immediate removal of
the vehicle or structure from the highway. ' ,

(b) For the purposes of this section, ‘‘highway’’ means the entire width,
including the beam and shoulder of a public hishway as defined in section 264-1."’

SECTION 2. Section 264-102, Hawaii Revised Statutes, is amended to read
as follows:

““[[18264-102[1] Penalty. Any person [parking any vehicle or placing any
structure wholly or partly within any state highway for the purpose of selling the
vehicle or structure or selling therefrom or therein any article, service, or thing] who
violates section 264-101 is guilty of a petty misdemeanor[.] and shall be fined not
more than $1,000 or imprisoned not more than thirty days, or both.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 19, 2000.)

ACT 24 S.B. NO. 2814

A Bill for an Act Relating to Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to place certain provisions adopted as
Hawaii administrative rules regarding insurance into the Hawaii Revised Statutes.
Currently, provisions governing insurance are found both within the Hawatii Revised
Statutes and the Hawaii administrative rules.

This Act places portions of current insurance administrative rules properly
within the Hawaii Revised Statutes. This Act streamlines insurance administration
within the State by consolidating certain regulatory provisions into one location.

The affected administrative rules include: fifteen sections of chapter 16-1
(Proxies, Consents, and Authorizations of Domestic Stock Insurers); two sections of
chapter 16-5 (Mass Merchandising of Motor Vehicle Insurance); three sections of
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chapter 16-14 (Insurance Holding Company System); and thirteen sections of
chapter 16-23 (Motor Vehicle Insurance Law).

SECTION 2. Chapter 431, Hawaii Revised Statutes, is amended by adding a
new part to article 4 to be appropriately designated and to read as follows:

“PART . PROXIES, CONSENTS, AND AUTHORIZATIONS
OF DOMESTIC STOCK INSURERS

431:4-A Applicability. This part is applicable to all domestic stock insurers
having one hundred or more stockholders; provided that this part shall not apply to
any insurer if ninety-five per cent or more of its stock is owned or controlled by a
parent or an affiliated insurer and the remaining shares are held by less than five
hundred stockholders. A domestic stock insurer that files with the Securities and
Exchange Commission forms of proxies, consents, and authorizations complying
with the requirements of the Securities Exchange Act of 1934 (title 15 United States
Code section 78a), the Securities and Exchange Acts Amendments of 1964 (P.L. 88-
467), and Regulation X-14 of the Securities and Exchange Commission adopted
thereunder shall be exempt from this part.

§431:4-B Schedule A: information required in a proxy statement. (a)
When applicable, information in schedule A shall include, among other things:

(1) Whether or not the person giving the proxy has the power to revoke it;

(2) A brief outline of the rights of appraisal of dissenting stockholders;

(3) A statement as to who is making the solicitation;

(4) A description of the interest of persons in the matters to be acted upon;

(5) A statement as to the class of voting stock to be voted at the meeting,

the number of shares outstanding, and the number of votes to which
each class is entitled;

(6) Detailed information of nominees for directors;

(7) A statement on remuneration and other transactions with management

and others;

(8) Information on the insurer’s bonus, profit sharing, and other remunera-

tion plans;

(9) Information on the insurer’s pension or retirement plan;

(10) Information on the options, warrants, or rights to purchase stock of the
insurer;

(11) Information of the title, amount, and description of stock to be autho-
rized or issued;

(12) Detailed information on mergers, consolidations, acquisitions, and
other similar matters; and

(13) Detailed information on any asset, capital, or surplus of the insurer.

(b) If action is to be taken with respect to any matter which is not required to
be submitted to a vote of stockholders, the schedule shall state the nature of the
matter, the reason for the matter being submitted to a vote of the stockholders, and
the action intended to be taken by the management in the event of a negative vote on
the matter by the stockholders.

(c) If action is to be taken with respect to any amendment of the insurer’s
charter, by-laws, or other such documents as to which information is not required,
the schedule shall briefly state the reasons for and the general effect of the
amendment and the vote needed for its approval.
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§431:4-C Schedule B: information to be included in statements filed by
or on behalf of a participant other than an insurer in a proxy solicitation in an
election contest. Information in schedule B shall include, among other things:

(1) The name and address of the insurer;

(2) Detailed information about the participant;

(3) The participant’s interest in the stock of the insurer;

(4) A description of the time and circumstances in which the participant
became involved with the solicitation and the nature and extent of the
activities or proposed activities of the participant; and

(5) The date and signature of the participant.

§431:4-D Proxies, consents, and authorizations. No domestic stock in-
surer, or any director, officer, or employee of the insurer, or any other person, shall
solicit, or permit the use of the person’s name to solicit, by mail or otherwise, any
proxy, consent, or authorization with respect to any stock of the insurer in con-
travention of this part or schedule A in section 431:4-B and schedule B in 431:4-C.

§431:4-E Schedules and exhibits. Reporting of the information required in
schedule A under section 431:4-B and in schedule B under section 431:4-C, and the
exhibit entitled ‘‘stockholders information supplement-financial reporting to stock-
holder’” shall be made on forms or in a format approved by the commissioner.

§431:4-F Disclosure of equivalent information. Unless proxies, consents,
or authorizations with respect to a stock of a domestic insurer, subject to section
431:4-A, are solicited by or on behalf of the management of the insurer from the
holders of record of stock of the insurer in accordance with this part and the
schedules thereunder prior to any annual or other meeting, the insurer shall file with
the insurance commissioner and transmit to all stockholders of record information
substantially equivalent to the information that would be required to be transmitted if
a solicitation were made.

§431:4-G Definitions. As used in this part:

““Solicit’’ or ‘‘solicitation’’ includes:

(1) Any request for a proxy, whether or not accompanied by or included in
a form of proxy;

(2) Any request to execute or not to execute, or to revoke a proxy; or

(3) The furnishing of a proxy or other communication to stockholders
under circumstances reasonably calculated to result in the procurement,
withholding, or revocation of a proxy.

““Solicit” or “‘solicitation’” does not include:

(1) Any solicitation by a person in respect to stock of which the person is
the beneficial owner;

(2) Action by a broker or other person in respect to stock carried in the
person’s name;

(3) Action in the name of the nominee in forwarding to the beneficial
owner of the stock soliciting material received from the company;

(4) Impartially instructing the beneficial owner to forward a proxy to the
person, if any, to whom the beneficial owner desires to give a proxy;

(5) Impartially requesting instructions from the beneficial owner with
respect to the authority to be conferred by the proxy and stating that a
proxy will be given if the instructions are received by a certain date; or

(6) The furnishing of a form of proxy to a stockholder upon the unsolicited
request of the stockholder, or the performance by any person of
ministerial acts on behalf of a person soliciting a proxy.
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‘‘Participant’” or ‘‘participant in a solicitation’” includes:

(1) The insurer;

(2) Any director of the insurer and any proxy for a nominee for whom an
election as a director is solicited; or

(3) Any other person acting alone or with one or more other persons,
committees, or groups in organizing, directing, or financing the solici-
tation.

““Participant’’ or ‘‘participant in a solicitation’” does not include:

(1) A bank, broker, or dealer who, in the ordinary course of business, lends
money or executes orders for the purchase or sale of stock and who is
not otherwise a participant;

(2) Any person or organization retained or employed by a participant to
solicit stockholders or any person who merely transmits proxy solicit-
ing material or performs ministerial or clerical duties;

(3) Any person employed in the capacity of attorney, accountant, or adver-
tising, public relations, or financial advisor, and whose activities are
limited to the performance of the person’s duties in the course of the
employment of the insurer or any of its subsidiaries or affiliates who is
not otherwise a participant;

(4) Any person regularly employed as an officer or employee of the insurer
or any of its subsidiaries or affiliates who is not otherwise a participant;
or

(5) Any officer, director, or person regularly employed by any other partic-
ipant, if the officer, director, or employee is not otherwise a participant.

§431:4-H Information to be furnished to stockholders. (a) No solicitation
shall be made unless the person solicited is concurrently furnished or has previously
been furnished with a written proxy statement containing the information required
under schedule A pursuant to section 431:4-B.

(b) If the solicitation is made on behalf of the management of the insurer and
relates to an annual meeting of stockholders at which directors are to be elected, each
proxy statement furnished pursuant to subsection (a) shall be accompanied or
preceded by an annual report (in preliminary or final form) to the stockholders
containing the financial statements for the last fiscal year as are included in the
exhibit entitled ‘stockholders information supplement-financial reporting to stock-
holder’’. Subject to these requirements with respect to financial statements, the
annual report to stockholders may be in any form deemed suitable by the manage-
ment.

(c) Two copies of each annual report sent to the stockholders pursuant to this
part shall be mailed to the commissioner not later than the date on which the annual
report is first sent or given to stockholders or the date on which preliminary copies of
solicitation are filed with the commissioner, pursuant to section 431:4-J(a), which-
ever date is later.

§431:4-1 Requirements as to proxy. (a) The form of proxy shall:
(1) Indicate in boldface type whether or not the proxy is solicited on behalf
of the management;
(2) Provide a specifically designated blank space for dating the proxy; and
(3) [Identify clearly and impartially each matter or group of related matters
intended to be acted upon, whether proposed by the management or
stockholders. No reference need be made to proposals for which
discretionary authority is conferred pursuant to subsection (c).
(b) The proxy shall provide a means by which the person solicited may
specify by ballot a choice between approval or disapproval of each matter or group
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of related matters referred to therein, other than elections to office. A proxy may
confer discretionary authority with respect to matters for which no choice is
specified if the form of proxy states in boldface type how it is intended to vote the
shares or authorization represented by the proxy in each case.

(c) A proxy may confer discretionary authority with respect to other matters
which may come before the meeting; provided the persons on whose behalf the
solicitation is made are not aware a reasonable time prior to the time the solicitation
is made that any other matters are to be presented for action at the meeting and
provided that a specific statement to that effect is made in the proxy statement or in
the form of a proxy. :

(d) No proxy shall confer authority to:

(1) Vote for the election of any person to office for which a bona fide

nominee is not named in the proxy statement; or

(2) Vote at any annual meeting other than the next annual meeting (or any

adjournment thereof) to be held after the date on which the proxy
statement and form of proxy are first sent or given to stockholders.

(e) The proxy statement or form of proxy shall provide, subject to reasonable
specified conditions, that the proxy will be voted and that where the person solicited
specifies, by means of a ballot provided pursuant to subsection (b), a choice with
respect to any matter to be acted upon, the vote will be in accordance with the
specification so made.

(f) The information included in the proxy statement shall be clearly pre-
sented and the statement made shall be divided into groups according to subject
matter, with appropriate headings. All printed proxy statements shall be clearly and
legibly presented.

§431:4-] Material required to be filed. (a) Two preliminary copies of the
proxy statement and form of proxy and any other soliciting material to be furnished
to stockholders concurrently therewith shall be filed with the commissioner at least
ten days prior to the date final form copies of the material are first sent or given to
stockholders, or a shorter period prior to that date as the insurance commissioner
may authorize upon a showing of good cause.

(b) Two preliminary copies of any additional soliciting material relating to
the same meeting or subject matter to be furnished to stockholders subsequent to the
proxy statements shall be filed with the commissioner at least two days (exclusive of
Saturdays, Sundays, or legal state holidays) prior to the date copies of this material
are first sent or given to stockholders or a shorter period prior to that date as the
commissioner may authorize upon a showing of good cause.

(c) Two definitive copies of the proxy statement, final form of proxy,-and all
other soliciting material, in the form in which the material is furnished to stockhold-
ers, shall be filed with, or mailed for filing to, the commissioner not later than the
date the material is first sent or given to the stockholders.

(d) Where any proxy statement, form of proxy, or other material filed
pursuant to this chapter is amended or revised, two of the copies shall be marked to
clearly show the changes.

(e) Copies of replies to inquiries from stockholders requesting further infor-
mation and copies of communications that only request that forms of proxy
theretofore solicited be signed and returned need not be filed pursuant to this part.

(f) Notwithstanding subsections (a) and (b), and section 431:4-O, copies of
soliciting material in the form of speeches, press releases, and radio or television
scripts may be filed with the commissioner prior to use or publication. Final form
copies, however, shall be filed with or mailed for filing to the commissioner as
required by subsection (c) not later than the date the material is used or published.
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Subsections (a) and (b) and section 431:4-O shall apply to any reprints or reproduc-
tions of all or any part of the material.

§431:4-K False or misleading statements. No solicitation subject to this
part shall be made by means of any proxy statement, form of proxy, notice of
meeting, or other communication, written or oral, containing any statement which at
the time and in the light of the circumstances under which it is made, is false or
misleading with respect to any material fact, or which omits any material fact
necessary in order to make the statements not false or misleading or necessary to
correct any statement in any earlier communication with respect to the solicitation of
a proxy for the same meeting or subject matter which has become false or
misleading.

§431:4-L Prohibition of certain solicitations. No person making a solicita-
tion shall solicit any undated or postdated proxy or any proxy which provides that it
shall be deemed to be dated as of any date subsequent to the date on which it is
signed by the stockholder.

§431:4-M Election contests; applicability. This part shall apply to any
solicitation by any person or group for the purpose of opposing a solicitation by any
person or group with respect to the election or removal of directors at any annual or
special meeting of stockholders.

§431:4-N Filing of information required by schedule B. (a) No solicitation
shall be made by any person, other than the management of an insurer unless at least
five business days prior thereto or a shorter period as the commissioner may
authorize upon a showing of good cause, there has been filed, with the commis-
sioner, by or on behalf of each participant in the solicitation, a statement in duplicate
containing the information specified in schedule B pursuant to section 431:4-C and a
copy of any material proposed to be distributed to stockholders in furtherance of the
solicitation. Where preliminary copies of any materials are filed, distribution to
stockholders shall be deferred until the commissioner’s comments have been re-
ceived and complied with.

(b) Within five business days after a solicitation is made by the management
of an insurer, or a longer period as the commissioner may authorize upon a showing
of good cause, there shall be filed with the commissioner by or on behalf of each
participant in the solicitation, other than the insurer and by or on behalf of each
management nominee or director, a statement in duplicate containing the informa-
tion specified by schedule B under section 431:4-C.

(c) If any solicitation on behalf of the management or any other person has
been made, or if proxy material is ready for distribution, prior to a solicitation in
opposition thereto, a statement in duplicate containing the information specified in
schedule B shall be filed with the commissioner, by or on behalf of each participant
in the prior solicitation, other than the insurer, as soon as reasonably practicable after
the commencement of the solicitation in opposition thereto.

(d) If, subsequent to the filing of the statements required by subsections (a),
(b), and (c), additional persons become participants in a solicitation, there shall be
filed with the commissioner, by or on behalf of each person, a statement in duplicate
containing the information specified in schedule B under section 431:4-C, within
three business days after the person becomes a participant, or longer period as the
commissioner may authorize upon a showing of good cause.

(e) If any material change occurs in the facts reported in any statement filed
by or on behalf of any participant, an appropriate amendment to the statement shall
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be filed within three business days by or on behalf of each respective participant
with the- commissioner.

(f) Each statement and amendment thereto filed pursuant to this section shall
be part of the public files of the commissioner.

§431:4-0 Solicitations prior to furnishing required written proxy state-
ment. Notwithstanding section 431:4-H(a), a solicitation subject to this part may be
made prior to furnishing stockholders a written proxy statement containing the
information specified in schedule A under section 431:4-B with respect to the
solicitation, provided that:

(1) The statements required by section 431:4-N are filed by or on behalf of

each participant in the solicitation;

(2) No form of proxy is furnished to stockholders prior to the time the
proxy statement required by section 431:4-H(a) is furnished to such
persons. This paragraph shall not apply where a proxy statement then
meeting the requirements of schedule A under section 431:4-B has
been furnished to stockholders;

(3) At the minimum, the information specified in paragraphs (2) and (3) of
the statements required by schedule B under section 431:4-C to be filed
by each participant, or an appropriate summary thereof, is included in
each communication sent or given to stockholders in connection with
the solicitation; and

(4) A written proxy statement containing the information specified in
schedule A pursuant to section 431:4-B with respect to a solicitation is
sent or given to stockholders at the earliest practicable date.

§431:4-P Solicitation prior to furnishing required written proxy state-
ment; filing requirements. Two copies of any soliciting material proposed to be
sent or given to stockholders prior to the furnishing of the written proxy statement
required by section 431:4-H(a) shall be filed with the commissioner in preliminary
form at least five business days prior to the date final form copies of the material are
first sent or given to the stockholders, or a shorter period as the commissioner may
authorize upon a showing of good cause therefor.

§431:4-Q Application of this part to annual report. Notwithstanding
section 431:4-H(b) and (c), two copies of any portion of the annual report referred to
in section 431:4-H(b), which comments upon or refers to any solicitation subject to
this section or to any participant in any solicitation, other than the solicitation by the
management, shall be filed with the commissioner as proxy material subject to this
part. The portion of the annual report shall be filed with the commissioner in
preliminary form at least five business days prior to the date copies of the annual
report are first sent or given to stockholders.”

SECTION 3. Chapter 431, Hawaii Revised Statutes, is amended by adding
eight new sections to article 10C to be appropriately designated and to read as
follows:

€‘8431:10C-A Agreement. The applicant shall execute and file with the

commissioner an agreement in a form prescribed by the commissioner, that if
certified as a self-insurer the applicant shall:

(1) Permit the commissioner or an authorized representative to inspect and

copy records and provide them copies of records pertaining to the self-

insurer’s financial condition, processing and payment of claims, and
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any other matters pertinent to the administration and enforcement of
this article; and

(2) Provide all mandatory benefits required under this article and comply
with all requirements of articles 10C and 13, and with the rules and
directives of the commissioner, including, but not limited to, those
relating to processing and payment of assessments and fees.

§431:10C-B Surety bond, deposit of security, or proof of financial

ability. An applicant for self-insurance shall:

(1) (A) File with the commissioner and maintain a bond of a surety
company authorized to do business in the State, conditioned for
the payment of benefits and amounts as would be payable if the
applicant were insured under a motor vehicle insurance policy as
prescribed in this article. The bond shall be in the form and penal
sum acceptable to the commissioner, but in no event shall be less
than $300,000, and shall provide that the bond may not be
canceled or otherwise terminated until two years have elapsed
from the last day the applicant was self-insured, unless the
commissioner has given prior written consent. It shall be under-
taken and may be enforced in the name of ‘‘Commissioner of
Insurance, State of Hawaii’’. The surety company may not cancel
the bond for the period of certification; or

(B) Deposit with the commissioner cash or those securities as may be
legally purchased for investment by insurance companies under
this chapter and evidence satisfactory to the commissioner that
there are no unsatisfied judgments against the applicant. As used
herein, ‘‘cash’’ includes an irrevocable letter of credit issued by a
federally insured financial institution whose principal office is
located in this State. Prior to the issuance of a certificate of self-
insurance the securities and cash, if appropriate, shall be regis-
tered in the name of the ‘‘Commissioner of Insurance, State of
Hawaii’’. The deposit shall be held to satisfy claims for personal
injury protection benefits and liability coverage as prescribed in
this article. The commissioner shall deposit the cash or securities
with the director of finance. The applicant shall execute an
agreement satisfactory in form to the commissioner with respect
to the deposit. The cash or market value of the securities depos-
ited shall be in an amount determined by the commissioner to
afford security substantially equivalent to that afforded under a
motor vehicle insurance policy, but in no event less than
$300,000 and shall provide that the cash or securities shall not be
withdrawn until two years have elapsed from the last day the
applicant was self-insured, unless the commissioner has given
prior written consent; and

(2) Furnish the commissioner satisfactory proof of the applicant’s solvency

and financial ability to timely pay benefits and amounts as would be
payable if the applicant were insured under this article. The commis-
sioner shall consider the assets, liabilities, profit, loss records, and
liquidity of the applicant, the number of vehicles involved, the expo-
sure, and other factors appropriate to determining whether the applicant
qualifies as a self-insurer.

§431:10C-C Proof of ability to process and pay claims promptly. An
applicant for self-insurance shall submit proof satisfactory to the commissioner that
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the applicant has retained an adjuster licensed under this chapter to provide a
complete claims service to process and promptly pay claims in accordance with this
article and article 13. During the period that the applicant is self-insured, the
applicant shall immediately refer all claims to the adjuster for processing. From time
to time, the commissioner may require a self-insurer to show that the self-insurer is
continuing to maintain an effective claims service.

§431:10C-D Issuance of certificate of self-insurance. The commissioner

shall issue a certificate of self-insurance if:

(1) The applicant has provided the bond, cash, or securities and proof of
qualification as a self-insurer affording security substantially equiva-
lent to that afforded under a motor vehicle insurance policy; and

(2) The commissioner is satisfied that in case of injury, death, or property
damage, any claimant would have the same rights against the self-
insurer as the claimant would have had if a motor vehicle insurance
policy was applicable.

§431:10C-E Duty to notify commissioner. A self-insurer shall notify the
commissioner in writing of any change in status of any motor vehicle which is self-
insured, such as a transfer, sale, removal from the State, or any additional motor
vehicle which the self-insurer desires to self-insure within ten working days after the
change is effected.

§431:10C-F Duration of certification. A certificate of self-insurance is
valid for a period of one year from the date of issuance and may be renewed
annually.

§431:10C-G Revocation of certificate of self-insurance. The commis-
sioner may revoke a certificate of self-insurance for good cause at any time after
providing notice and the opportunity for a hearing in accordance with chapter 91.
Failure to comply with this article, rules, orders, or directives of the commissioner,
or to pay any lawful fee or assessment is cause for revocation. Upon a revocation, the
owner of any self-insured motor vehicle shall not operate or permit operation of the
vehicle in the State until the owner has obtained insurance or has received a new
certificate of self-insurance from the commissioner.

§431:10C-H Termination of self-insurer status and withdrawal of secu-
rity deposit. (a) A person who terminates the person’s status as a self-insurer or
whose certificate of self-insurance has been revoked and who obtains a motor
vehicle insurance policy for any formerly self-insured motor vehicle or shows that
the person does not own any motor vehicle, may apply to the commissioner for the
return of the person’s security deposit or cancellation of the surety bond.

(b) After a lapse of twenty-four months from termination or revocation of
self-insurer status and proof satisfactory to the commissioner that all claims have
been fully adjudicated and paid, that all allotments and assessments have been paid,
and that the owner has complied with the applicable provisions of this article, rules,
orders, and directives of the commissioner, and provisions of the self-insurer’s
agreement, the commissioner may release the securities deposited or permit the
cancellation of the bond.”’

SECTION 4. Section 431:10C-103, Hawaii Revised Statutes, is amended by
adding three new definitions to be appropriately inserted and to read as follows:
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““ Alternative care provider’’ means any person providing medical or rehabil-
itative services in section 431:10C-302(a)(10) to a claimant covered by a motor
vehicle insurance policy.

““ Anesthetist’’ means a registered nurse-anesthetist who performs anesthesia
services under the supervision of a licensed physician.

“Medical fee schedule’’ refers to the Medicare Resource Based Relative
Value Scale System applicable to Hawaii, entitled ‘“Workers’ Compensation Sup-
plemental Medical Fee Schedule’’.”’

SECTION 5. Section 431:10C-105, Hawaii Revised Statutes, is amended to
read as follows:

¢68431:10C-105 Self-insurance. (a) The motor vehicle insurance required

by section 431:10C-104 may be satisfied by any owner of a motor vehicle if:

(1) [Such] The owner provides a surety bond, proof of qualifications as a
self-insurer, or other securities affording security substantially equiva-
lent to that afforded under a motor vehicle insurance policy, providing
coverage at all times for the entire motor vehicle registration period, as
determined and approved by the commissioner under [regulations;]
rules; and

(2) The commissioner is satisfied that in case of injury, death, or property
damage, any claimant would have the same rights against [such] the
owner as the claimant would have had if a motor vehicle insurance
policy had been applicable to [such] the vehicle.

(b) A person desiring to qualify as a self-insurer shall apply to the commis-

sioner on a form or in a format approved by the commissioner pursuant to rules.”

SECTION 6. Section 431:10C-107, Hawaii Revised Statutes, is amended to
read as follows:

¢8431:10C-107 Verification of insurance: motor vehicles. (a) Every in-
surer shall issue to its insureds a motor vehicle insurance identification card for each
motor vehicle for which the basic motor vehicle insurance coverage is written. The
identification card shall contain the following:

(1) Name of make and factory or serial number of the motor vehicle;
provided that insurers of five or more motor vehicles which are under
common registered ownership and used in the regular course of busi-
ness shall not be required to indicate the name of make and the factory
or serial number of each motor vehicle;

(2) Policy number;

(3) Names of the insured and the insurer; and

(4) Effective dates of coverage including the expiration date.

(b) The identification card shall be in the insured motor vehicle at all times
and shall be exhibited to a law enforcement officer upon demand.

(c) The identification card shall be resistant to forgery by whatever means
appropriate. The commissioner shall approve the construction, form, and design of
the identification card to ensure that the card is forgery resistant.

(d) The commissioner shall issue a certificate of self-insurance periodically,
as necessary, for use in each motor vehicle insured under section 431:10C-105.

(e) The identification card issued by an insurer shall not be issued for a
period exceeding the period for which premiums have been paid or earned; provided
that this subsection shall apply only to the first application of a person for a motor
vehicle insurance policy and shall not apply to applications for commercial and fleet
vehicles.”’
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SECTION 7. Section 431:10C-115, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:10C-115 Drivers education fund underwriters fee. (a) The com-
missioner shall assess and levy upon each insurer, and self-insurer, a drivers
education fund underwriters fee of $2 a year on each motor vehicle insured by each
insurer or self-insurer. This fee is due and payable on an annual basis by means and
at a time to be determined by the commissioner.

(b) The commissioner shall deposit the fees into a special drivers education

fund account.

(c) The commissioner shall allocate the fees deposited for each fiscal year in

the following manner:
(1) Fifty per cent to the commissioner to be expended for the operation of
the drivers education program provided in section [[]286-128(d){1];
and
(2) Fifty per cent to the director of commerce and consumer affairs for:
(A) The drivers education program administered by the department
of education for high school students; and

(B) The traffic safety education program established and adminis-
tered by the department of education pursuant to section 302A-
417.

(d) Motor vehicles insured under the joint underwriting plan shall be ex-

cluded from the drivers education fund assessment.

[(d)] (e) The commissioner shall adopt rules in accordance with chapter 91

for the execution of this section and the distribution of this fund.”

SECTION 8. Section 431:11-102, Hawaii Revised Statutes, is amended by
adding three new definitions to be appropriately inserted and to read as follows:

““*‘Executive officer’’ means chief executive officer, chief operating officer,
chief financial officer, treasurer, secretary, controller, or any other individual per-
forming functions corresponding to those performed by the foregoing officers under
whatever title.

‘‘Statement’’ means information required to be filed with the commissioner
pursuant to sections 431:11-104, 431:11-105, and 431:11-106, and guidelines set
forth on a form or in a format approved by the commissioner.

‘‘Ultimate controlling person’’ means a person who is not controlled by any

other person.”’

SECTION 9. Section 431:11-103, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) In addition to investments in common stock, preferred stock, debt
obligations, and other securities permitted [under article 6,] in this chapter, a
domestic insurer may also:

(1) Invest in common stock, preferred stock, debt obligations, and other
securities of one or more subsidiaries, amounts which do not exceed the
lesser of ten per cent of the insurer’s assets or fifty per cent of the
insurer’s surplus as regards policyholders; provided that after the in-
vestments, the insurer’s surplus as regards policyholders will be rea-
sonable in relation to the insurer’s outstanding liabilities and adequate
to its financial needs. In calculating the amount of the investments,
investments in domestic or foreign insurance subsidiaries shall be
excluded, and there shall be included:

(A) Total net moneys or other consideration expended and obliga-
tions assumed in the acquisition or formation of a subsidiary,
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including all organizational expenses and contributions to capital
and surplus of the subsidiary whether or not represented by the
purchase of capital stock or issuance of other securities, and
(B) All amounts expended in acquiring additional common stock,
preferred stock, debt obligations, and other securities and all
contributions to the capital or surplus of a subsidiary subsequent
to its acquisition or formation;
Invest any amount in common stock, preferred stock, debt obligations,
and other securities of one or more subsidiaries engaged or organized to
engage exclusively in the ownership and management of assets autho-
rized as investments for the insurer; provided that each subsidiary
agrees to limit its investments in any asset so that the investments will
not cause the amount of the total investment of the insurer to exceed
any of the investment limitations specified in [item] paragraph (1) or in
[article 6.] this chapter. For the purpose of this subsection, the total
investment of the insurer shall include:
(A) Any direct investment by the insurer in an asset,]; and
(B) The insurer’s proportionate share of any investment in an asset by
any subsidiary of the insurer, which shail be calculated by multi-
plying the amount of the subsidiary’s investment by the percent-
age of the ownership of the subsidiary; and
With the approval of the commissioner, invest any greater amount in
common stock, preferred stock, debt obligations, or other securities of
one or more subsidiaries; provided that after the investment, the in-
surer’s surplus as regards policyholders will be reasonable in relation to
the insurer’s outstanding liabilities and adequate to its financial
needs.”’

SECTION 10. Section 431:11-106, Hawaii Revised Statutes, is amended to
read as follows:

¢8431:11-106 Standards and management of an insurer within a hold-
ing company system.

(@)

@

(1) Transactions within a holding company system to which an insurer
subject to registration is a party shall be subject to the following
standards:

(A) The terms shall be fair and reasonable;

(B) Charges or fees for services performed shall be reasonable;

(C) Expenses incurred and payment received shall be allocated to the
insurer in conformity with customary insurance accounting prac-
tices consistently applied;

(D) The books, accounts, and records of each party to all transactions
shall be [so] maintained so as to clearly and accurately disclose
the nature and details of the transactions including the accounting
information [as is] necessary to support the reasonableness of the
charges or fees to the respective parties; and

(E) The insurer’s surplus as regards policyholders following any
dividends or distributions to shareholder affiliates shall be rea-
sonable in relation to the insurer’s outstanding liabilities and
adequate to its financial needs.

The following transactions involving a domestic insurer and any person

in its holding company system may not be entered into unless the

insurer has notified the commissioner in writing of its intention to enter
into the transaction at least thirty days prior thereto, or a shorter period
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as the commissioner may permit, and the commissioner has not disap-

proved it within that period:

(A) Sales, purchases, exchanges, loans, or extensions of credit, guar-
antees, or investments; provided that the transactions are equal to
or exceed:

(i) With respect to nonlife insurers, the lesser of three per cent
of the insurer’s admitted assets or twenty-five per cent of
surplus as regards policyholders each as of the thirty-first
day of December next preceding; or

(if) With respect to life insurers, three per cent of the insurer’s
admitted assets as of the thirty-first day of December next
preceding;

(B) Loans or extensions of credit to any person who is not an affiliate,
where the insurer makes the loans or extensions of credit with the
agreement or understanding that the proceeds of the transactions,
in whole or in substantial part, are to be used to make loans or
extensions of credit to, to purchase assets of, or to make invest-
ments in, any affiliate of the insurer making the loans or exten-
sions of credit provided the transactions are equal to or exceed:
(i) With respect to nonlife insurers, the lesser of three per cent

of the insurer’s admitted assets or twenty-five per cent of
surplus as regards policyholders each as of the thirty-first
day of December next preceding; or

(i) With respect to life insurers, three per cent of the insurer’s
admitted assets as of the thirty-first day of December next
preceding;

(C) Reinsurance agreements or modifications thereto in which the
reinsurance premium or a change in the insurer’s liabilities equals
or exceeds five per cent of the insurer’s surplus as regards
policyholders, as of the thirty-first day of December next preced-
ing, including those agreements which may require as consider-
ation the transfer of assets from an insurer to a nonaffiliate, if an
agreement or understanding exists between the insurer and
nonaffiliate that any portion of the assets will be transferred to
one or more affiliates of the insurer;

(D) All management agreements, service contracts, and all cost-
sharing arrangements; and

(E) Any material transactions, specified by [regulation,] rule, which
the commissioner determines may adversely affect the interests
of the insurer’s policyholders.

Nothing in this section shall be deemed to authorize or permit any

transactions which, in the case of an insurer not a member of the same

holding company system, would be otherwise contrary to law.

A domestic insurer may not enter into transactions, which are part of a

plan or series of like transactions with persons within the holding

company system, if the purpose of those separate transactions is to
avoid the statutory threshold amount and thus avoid the review that
would otherwise occur. If the commissioner determines that the sepa-
rate transactions were entered into over any twelve-month period for
that purpose, the commissioner may exercise the commissioner’s au-

thority under section 431:11-111.

The commissioner, in reviewing transactions pursuant to subsection

(a)(2), shall consider whether the transactions comply with the stan-
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dards set forth in subsection (a)(1) and whether they may adversely

affect the interests of policyholders.

(5) The commissioner shall be notified within thirty days of any invest-
ment of the domestic insurer in any one corporation if the total
investment in the corporation by the insurance holding company sys-
tem exceeds ten per cent of the corporation’s voting securities.

(b) (1) No domestic insurer shall pay any extraordinary dividend or make
any other extraordinary distribution to its shareholders until:

(A) Thirty days after the commissioner has received notice of the
declaration thereof and has not within the period disapproved the
payment; or

(B) The commissioner [shall have] has approved the payment within
the thirty-day period.

(2) For purposes of this section, an extraordinary dividend or distribution
includes any dividend or distribution of cash or other property, whose
fair market value together with that of other dividends or distributions
made within the preceding twelve months exceeds the [[Jlesser[]] of:
(A) Ten per cent of [such] the insurer’s surplus as regards policy-

holders as of the thirty-first day of December next preceding; or

(B) The net gain from operations of a life insurer, or the net income,
if the insurer is not a life insurer, not including realized capital
gains, for the twelve-month period ending the thirty-first day of
December next preceding.

Extraordinary dividend or distribution shall not include pro rata distri-

butions of any class of the insurer’s own securities.

In determining whether a dividend or distribution is extraordi-
nary, an insurer other than a life insurer may carry forward income
from the previous two calendar years that has not already been paid out
as dividends. This carry-forward shall be computed by taking the net
income from the second and third preceding calendar years, not includ-
ing realized capital gains, less dividends paid in the second and imme-
diate preceding calendar years.

Notwithstanding any other provisions of law, an insurer may
declare an extraordinary dividend or distribution that is conditional
upon the commissioner’s approval thereof, and the declaration shall
confer no rights upon shareholders until the commissioner has either
approved the payment of the dividend or distribution or has not disap-
proved the payment within the thirty-day period referred to above.

(©) (1) Notwithstanding the control of a domestic insurer by any person,
the officers and directors of the insurer shall not thereby be relieved of
any obligation or liability which they would otherwise be subject to by
law. The insurer shall be managed so as to assure its separate operating
identity consistent with this article.

(2) Nothing herein shall preclude a domestic insurer from having or
sharing a common management or cooperative or joint use of person-
nel, property, or services with one or more other persons under arrange-
ments meeting the standards of subsection (a)(1).

(d) For purposes of this article, in determining whether an insurer’s surplus
as regards policyholders is reasonable in relation to the insurer’s outstanding
liabilities and adequate to its financial needs, the following factors, among others,
shall be considered:

(1) The size of the insurer as measured by its assets, capital and surplus,

reserves, premium writings, insurance in force, and other appropriate

criteria;
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The extent to which the insurer’s business is diversified among the
several lines of insurance;

The number and size of risks insured in each line of business;

The extent of the geographical dispersion of the insurer’s insured risks;
The nature and extent of the insurer’s reinsurance program;

The quality, diversification, and liquidity of the insurer’s investment
portfolio;

The recent past and projected future trend in the size of the insurer’s
investment portfolio;

The surplus as regards policyholders maintained by other comparable
insurers;

The adequacy of the insurer’s reserves; and

The quality and liquidity of investments in affiliates. The commissioner
may treat any investment as a disallowed asset for purposes of deter-
mining the adequacy of surplus as regards policyholders whenever in
the commissioner’s judgment the investment so warrants.

(e) In determining the adequacy and reasonableness of an insurer’s surplus,

no single factor is necessarily controlling, and the commissioner shall:

@
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Consider the net effect of all of the factors, along with other factors
bearing on the financial condition of the insurer;

In comparing the surplus maintained by other insurers, consider the
extent to which each of these factors varies among insurers; and

In determining the quality and liquidity of investments in subsidiaries,
consider the individual subsidiary and discount or disallow its valuation
to the extent warranted by individual investments.’’

SECTION 11. Section 431:12-105, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:12-105 Mass merchandising requirements. Mass merchandising of
insurance and every mass merchandising plan shall be subject to the following

conditions:
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The insurance offered shall be open to participation by or be available
to every employee of the employer who meets the underwriting re-
quirements of the insurer.

The insurance shall be offered without discrimination against any
employee as to rates, forms, or coverages. Nothing herein shall
preclude the establishment of different classes of risks.

Upon the termination of employment or upon the termination of the
mass merchandising agreement, an insured employee shall have the
option of continuing the employee’s participation in a group policy or
the employee’s individual policy then in force for a period of one year
upon payment of the applicable premium; provided that the employee
shall exercise the employee’s option within thirty days following the
date of {such] the termination. The terms, conditions, and coverages for
the one-year period are those that were effective on the date of
termination and shall not be more restrictive than those contained in the
mass merchandising agreement, the group policy, or the individual
policy in force immediately prior to the date of termination.

The insurer shall issue a certificate or other evidence of participation to
every member covered under a group policy and a policy of insurance
to every member insured under an individual policy.

The insurance offered shall not be contingent upon the purchase of any
other insurance, product, or service; nor shall the purchase of any other




insurance, product, or service be contingent upon the purchase of the
motor vehicle, property, and casualty insurance offered.”’

SECTION 12. Section 431:12-115, Hawaii Revised Statutes, is amended to
read as follows:

¢¢8431:12-115 Establishment and maintenance of office. (a) Every insurer
selling insurance on a mass merchandising basis shall establish and maintain at all
times an office in the State to conduct the administration of its business and handle
claims.

(b) Establishment and maintenance of an office by any licensed general agent
of an insurer shall meet the requirements of this section.’’

SECTION 13. In codifying the new sections added to chapter 431, Hawaii
Revised Statutes, by sections 2 and 3 of this Act, the revisor of statutes shall
substitute appropriate section numbers for the letters used in the designations of
these new sections in this Act.

SECTION 14. Statutory material to be repealed is bracketed. New statutory
material is underscored.'

SECTION 15. This Act shall take effect upon its approval.
(Approved April 19, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 25 S.B. NO. 2877

A Bill for an Act Relating to Child and Adolescent Mental Health.
Be It Enacted by the Legislature of the State of Hawali:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii.

SECTION 2. Although funds were appropriated to the department of health
for the child and adolescent mental health division for the fiscal period beginning
July 1, 1999, and ending June 30, 2000, a critical funding emergency now exists.
The program will expend all appropriated general and special funds before the end
of the current fiscal year, and the department will be unable to meet its fiscal
obligation to provide services to certain emotionally disturbed children and adoles-
cents. The increases in case referrals, services, and court-directed placements are the
primary contributing factors to this financial situation. The purpose of this Act is to
appropriate additional general and special fund moneys to allow the child and
adolescent mental health division to continue to provide services to certain emotion-
ally disturbed children and adolescents.

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $17,735,924, or so much thereof as may be necessary for fiscal
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year 1999-2000, to be used in support of services provided to certain emotionally
disturbed children and adolescents.

SECTION 4. There is appropriated out of the child and adolescent mental
health special fund the sum of $378,646, or so much thereof as may be necessary for
fiscal year 1999-2000, to be used in support of services provided to certain
emotionally disturbed children and adolescents.

SECTION 5. There is appropriated out of the behavioral health administra-
tion special fund the sum of $38,866, or so much thereof as may be necessary for
fiscal year 1999-2000, to be used in support of services provided to certain
emotionally disturbed children and adolescents.

SECTION 6. Provided that of the sums appropriated in Sections 3, 4, and 5
of this Act for the child and adolescent mental health division (HTH 460), a
minimum of ten per cent of the funds to be expended for any new treatment or
service programs shall be expended by the department of health for the purpose of
conducting process and outcome evaluations of these programs; provided further
that:
(1) These process and outcome evaluations shall be conducted for the
department of health by an independent evaluator;
(2) The department of health shall submit reports of these process and
outcome evaluations:
(A) To the legislature no later than twenty days prior to the convening
of the regular session of 2002; and
(B) To the auditor, at any time, upon the request of the auditor; and
(3) The auditor shall monitor the conduct of these process and outcome
evaluations and report its findings and recommendations to the legisla-
ture or the department of health, or both, whenever or as deemed
necessary.

SECTION 7. The sums appropriated shall be expended by the department of
health for the purposes of this Act.

SECTION 8. This Act shall take effect upon its approval.
(Approved April 19, 2000.)

ACT 26 S.B. NO. 2088

A Bill for an Act Relating to Short-Term Investment of State Moneys.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 36-21, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§36-21 Short-term investment of state moneys. (a) The director of
finance may invest any moneys of the State which in the director’s judgment are in
excess of the amounts necessary for meeting the immediate requirements of the State
and where in the director’s judgment the action will not impede or hamper the
necessary financial operations of the State in:

(1) Any bonds or interest-bearing notes or obligations:
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(A) Of the State (including state director of finance’s warrant notes
issued pursuant to chapter 40);

(B) Of the United States;

(C) For which the faith and credit of the United States are pledged for
the payment of principal and interest;

(2) [Federal land bank bonds;] Federal Farm Credit System notes and

bonds;

(3) Federal Agricultural Mortgage Corporation notes and bonds;

(4) Federal Home Loan Bank notes and bonds;

(5) Federal Home Loan Mortgage Corporation bonds;

(6) Federal National Mortgage Association notes and bonds;

(7} Student Loan Marketing Association notes and bonds;

(8) Tennessee Valley Authority notes and bonds;

(D] (9) Securities of a mutual fund whose portfolio is limited to bonds or
securities issued or guaranteed by the United States or an agency
thereof;

[(8)] (10) Repurchase agreements fully collateralized by any such bonds or
securities;

[(9] (11) Federally insured savings accounts;

[(10)] (12) Time certificates of deposit;
[(11)] (13) Certificates of deposit open account;
[(12)] (14) Repurchase agreements with federally insured banks, savings and
loan associations, and financial services loan companies;
[(13)] (15) Student loan resource securities including:
(A) Student loan auction rate securities;
(B) Student loan asset-backed notes;
(C) Student loan program revenue notes and bonds; and
(D) Securities issued pursuant to Rule 144A of the Securities Act of
1933, including any private placement issues;
issued with either bond insurance or overcollateralization guaranteed
by the United States Department of Education; provided all insurers
maintain a triple-A rating by Standard & Poor’s, Moody’s, Duff &
Phelps, Fitch, or any other major national securities rating agency;
[(14)] (16) Commercial paper with an A1/P1 or equivalent rating by any
national securities rating service; and
[(15)] (17) Bankers’ acceptances with an A1/P1 or equivalent rating by any
national securities rating service;
provided that the investments are due to mature not more than five years from the
date of investment. Income derived from those investments shall be a realization of
the general fund; provided that income earned from moneys invested by the general
funds, special funds, bond funds, and trust and agency funds on an investment pool
basis shall be paid into and credited to the respective funds based on the contribution
of moneys into the investment pool by each fund. As used in this section, ‘‘invest-
ment pool”” means the aggregate of state treasury moneys that are maintained in the
custody of the director of finance for investment and reinvestment without regard to
fund designation.

(b) Except with respect to an early withdrawal penalty on an investment
permitted by this section, the amount of such penalty being mutually agreed at the
time of acquisition of such investment, no investment permitted by this section shall
require or may in the future require payments by the State, whether unilateral,
reciprocal, or otherwise, including margin payments, or shall bear interest at a
variable rate which causes or may cause the market price of such investment to
fluctuate; provided that such limitation shall not apply to money market mutual
funds which:
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(1) Invest solely in:
(A) Direct and general obligations of the United States of America; or
(B) Obligations of any agency or instrumentality of the United States
of America the payment of the principal and interest on which are
unconditionally guaranteed by the full faith and credit of the
United States of America;
(2) Are rated at the time of purchase ““AAAm-G’’ or its equivalent by
Standard & Poor’s Ratings Group; and
(3) Are open-end management investment companies regulated under the
Investment Company Act of 1940, as amended, which calculate their
current price per share pursuant to Rule 2a-7 (17 Code of Federal
Regulations section 270.2a-7) promulgated under such act.

(c) Furthermore, the State shall not acquire any investment or enter into any
agreement in connection with the acquisition of any investment or related to any
existing investment held by the state, which would require or may in the future
require any payment by the State, whether unilateral, reciprocal, or otherwise, such
as swap agreements, hedge agreements, or other similar agreements. For purposes of
this section, a swap or hedge payment is any payment made by the State in
consideration or in exchange for a reciprocal payment by any person, such as a
variable rate payment in exchange for a fixed rate payment, a fixed rate payment in
exchange for a variable rate payment, a payment when a cap or a floor amount is
exceeded, or other similar payment.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 20, 2000.)

ACT 27 S.B. NO. 2289

A Bill for an Act Relating to Prepaid Telephone Calling Service.
Be It Enacted by the Legislature of the State of Hawali:

SECTION 1. Chapter 237, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

€¢§237- Sales of telecommunications services through prepaid tele-
phone calling service. (a) For the purposes of this section, ‘‘prepaid telephone
calling service’” means the right to exclusively purchase telecommunication ser-
vices, paid for in advance, that enables the origination of calls using an access
number or authorization code, whether manually or electronically dialed.

(b) If the sale or recharge of a prepaid telephone calling service does not take
place at the vendor’s place of business, it shall be conclusively determined to take
place at the customer’s shipping address; or if there is no item shipped, then it shall
be the customer’s billing address.

(c) When a person licensed under this chapter sells prepaid telephone calling
services to a licensed retail merchant, jobber, or other licensed seller for purposes of
resale, the person shall be taxed as a wholesaler selling tangible personal property.
All other sales of prepaid telephone calling services shall be taxed as retail sales of
tangible personal property.
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(d) For purposes of prepaid telephone calling services only, all such services
shall be taxed under this section and shall be in lieu of taxation under chapter 239.”

SECTION 2. Section 238-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘‘property’’ to read as follows:

*““‘Property’” means tangible personal property[,] and prepaid telephone
calling services but does not include newspapers or other periodical publications
purchased on the subscription plan, issued at stated intervals as frequently as four
times a year, and of the class admitted to the United States mails as second class
matter under the laws and regulations governing the postal service on January 1,
1965.””

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.’

SECTION 4. This Act shall take effect on September 1, 2000; provided that
section 1 of this Act shall apply to gross income and gross proceeds after August 31,
2000, and section 2 of this Act shall apply to all taxes accruing after August 31,
2000.

(Approved April 20, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 28 S.B. NO. 2542

A Bill for an Act Relating to State Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 39, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . SECURITY INTERESTS

§39-  Definitions. Whenever used in this part, unless a different meaning
clearly appears from the context:

“‘Authorizing statute’’ means any statute which authorizes the issuance of
bonds.

‘‘Bonds’’ means any bonds, notes, and other instruments of indebtedness, or
lease, lease purchase, or certificates of participation, or other evidence of indebted-
ness for which a security interest is granted or a pledge made upon revenue or other
property to provide for payment or security.

*‘Governmental unit”’ means the State of Hawaii, and any state department,
board, commission, officer, authority, agency, public corporation, or instrumental-
ity, or the judiciary.

‘““Measure’’ means any act, certificate, resolution, statute, or other enactment
authorizing the issuance of bonds or authorizing an indenture with respect to bonds
pursuant to an authorizing statute.

§39-  Perfection of a security interest. Any security interest created by a
governmental unit pursuant to any authorizing statute is perfected by the adoption of
the measure or measures from the date on which the measure takes effect without the
need for any physical delivery, filing, or recording in any office.
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§39-  Priority of a security interest. The priority of any security interest
created by a governmental unit shall be governed by the contractural terms set forth
in the measure or measures, including the terms of any indenture or any other
agreement approved by the measure or measures, adopted by the governmental unit.
No security interest having priority over an existing security interest may be created
in violation of the terms of an existing measure governing outstanding bonds.

§39- Enforcement of a security interest. The terms of any applicable
authorizing statute shall govern the enforcement of any security interest to the extent
that the authorizing statute contains express provisions relating to enforcement or
authorizes a governmental unit to contract with respect to enforcement.”

SECTION 2. This Act shall take effect upon its approval.
(Approved April 20, 2000.)

ACT 29 S.B. NO. 2563

A Bill for an Act Relating to Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:13-103, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

“‘(a) The following are defined as unfair methods of competition and unfair

or deceptive acts or practices in the business of insurance:

(1) Misrepresentations and false advertising of insurance policies. Making,
issuing, circulating, or causing to be made, issued, or circulated, any
estimate, illustration, circular, statement, sales presentation, omission,
or comparison which:

(A) Misrepresents the benefits, advantages, conditions, or terms of
any insurance policy;

(B) Misrepresents the dividends or share of the surplus to be received
on any insurance policy;

(C) Makes any false or misleading statement as to the dividends or
share of surplus previously paid on any insurance policy;

(D) TIs misleading or is a misrepresentation as to the financial condi-
tion of any insurer, or as to the legal reserve system upon which
any life insurer operates;

(E) Uses any name or title of any insurance policy or class of
insurance policies misrepresenting the true nature thereof;

(F) Is a misrepresentation for the purpose of inducing or tending to
induce the lapse, forfeiture, exchange, conversion, or surrender
of any insurance policy;

(G) Is a misrepresentation for the purpose of effecting a pledge or
assignment of or effecting a loan against any insurance policy;

(H) Misrepresents any insurance policy as being shares of stock;

(I) Publishes or advertises the assets of any insurer without publish-
ing or advertising with equal conspicuousness the liabilities of
the insurer, both as shown by its last annual statement; or

(J) Publishes or advertises the capital of any insurer without stating
specifically the amount of paid-in and subscribed capital.
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False information and advertising generally. Making, publishing, dis-
seminating, circulating, or placing before the public, or causing, di-
rectly or indirectly, to be made, published, disseminated, circulated, or
placed before the public, in a newspaper, magazine, or other publica-
tion, or in the form of a notice, circular, pamphlet, letter, or poster, or
over any radio or television station, or in any other way, an advertise-
ment, announcement, or statement containing any assertion, representa-
tion, or statement with respect to the business of insurance or with
respect to any person in the conduct of the person’s insurance business,
which is untrue, deceptive, or misleading.
Defamation. Making, publishing, disseminating, or circulating, directly
or indirectly, or aiding, abetting, or encouraging the making, publish-
ing, disseminating, or circulating of any oral or written statement or any
pamphlet, circular, article, or literature which is false, or maliciously
critical of or derogatory to the financial condition of an insurer, and
which is calculated to injure any person engaged in the business of
insurance.

Boycott, coercion, and intimidation.

(A) Entering into any agreement to commit, or by any action com-
mitting, any act of boycott, coercion, or intimidation resulting in
or tending to result in unreasonable restraint of, or monopoly in,
the business of insurance; or

(B) Entering into any agreement on the condition, agreement, or
understanding that a policy will not be issued or renewed unless
the prospective insured contracts for another class or an addi-
tional policy of the same class of insurance with the same insurer.

False financial statements.

(A) Knowingly filing with any supervisory or other public official, or
knowingly making, publishing, disseminating, circulating, or de-
livering to any person, or placing before the public, or knowingly
causing, directly or indirectly, to be made, published, dissemi-
nated, circulated, delivered to any person, or placed before the
public, any false statement of a material fact as to the financial
condition of an insurer; or

(B) Knowingly making any false entry of a material fact in any book,
report, or statement of any insurer with intent to deceive any
agent or examiner lawfully appointed to examine into its condi-
tion or into any of its affairs, or any public official to whom the
insurer is required by law to report, or who has authority by law
to examine into its condition or into any of its affairs, or, with like
intent, knowingly omitting to make a true entry of any material
fact pertaining to the business of the insurer in any book, report,
or statement of the insurer.

Stock operations and advisory board contracts. Issuing or delivering or
permitting agents, officers, or employees to issue or deliver, agency
company stock or other capital stock, or benefit certificates or shares in
any common-law corporation, or securities or any special or advisory
board contracts or other contracts of any kind promising returns and
profits as an inducement to insurance.

Unfair discrimination.

(A) Making or permitting any unfair discrimination between individ-
uals of the same class and equal expectation of life in the rates
charged for any contract of life insurance or of life annuity or in
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the dividends or other benefits payable thereon, or in any other of
the terms and conditions of the contract;
Making or permitting any unfair discrimination in favor of partic-
ular individuals or persons, or between insureds or subjects of
insurance having substantially like insuring, risk, and exposure
factors, or expense elements, in the term or conditions of any
insurance contract, or in the rate or amount of premium charge
therefor, or in the benefits payable or in any other rights or
privilege accruing thereunder;

Making or permitting any unfair discrimination between individ-

vals or risks of the same class and of essentially the same hazards

by refusing to issue, refusing to renew, canceling, or limiting the
amount of insurance coverage on a property or casualty risk
because of the geographic location of the risk, unless:

(i) The refusal, cancellation, or limitation is for a business
purpose which is not a mere pretext for unfair discrimina-
tion; or

(ii) The refusal, cancellation, or limitation is required by law or
regulatory mandate;

Making or permitting any unfair discrimination between individ-
vals or risks of the same class and of essentially the same hazards
by refusing to issue, refusing to renew, canceling, or limiting the
amount of insurance coverage on a residential property risk, or
the personal property contained therein, because of the age of the
residential property, unless:

(i) The refusal, cancellation, or limitation is for a business
purpose which is not a mere pretext for unfair discrimina-
tion; or

(i) The refusal, cancellation, or limitation is required by law or
regulatory mandate;

Refusing to insure, refusing to continue to insure, or limiting the
amount of coverage available to an individual because of the sex
or marital status of the individual; however, nothing in this
subsection shall prohibit an insurer from taking marital status
into account for the purpose of defining persons eligible for
dependent benefits;
To terminate, modify coverage, or refuse to issue or refuse to
renew any property or casualty policy or contract of insurance
solely because the applicant or insured or any employee of either
is mentally or physically impaired; provided that this subsection
shall not apply to disability insurance sold by a casualty insurer;
provided further that this subsection shall not be interpreted to
modify any other provision of law relating to the termination,
modification, issuance, or renewal of any insurance policy or
contract;

Refusing to insure, refusing to continue to insure, or limiting the

amount of coverage available to an individual based solely upon

the individual’s having taken a human immunodeficiency virus

(HIV) test prior to applying for insurance; or

Refusing to insure, refusing to continue to insure, or limiting the

amount of coverage available to an individual because the indi-

vidual refuses to consent to the release of information which is
confidential as provided in section 325-101; provided that noth-
ing in this subparagraph shall prohibit an insurer from obtaining
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and using the results of a test satisfying the requirements of the
commissioner, which was taken with the consent of an applicant
for insurance; provided further that any applicant for insurance
who is tested for HIV infection shall be afforded the opportunity
to obtain the test results, within a reasonable time after being
tested, and that the confidentiality of the test results shall be
maintained as provided by section 325-101.

Rebates. Except as otherwise expressly provided by law:

(A) Knowingly permitting or offering to make or making any con-
tract of insurance, or agreement as to the contract other than as
plainly expressed in the contract, or paying or allowing, or giving
or offering to pay, allow, or give, directly or indirectly, as in-
ducement to the insurance, any rebate of premiums payable on
the contract, or any special favor or advantage in the dividends or
other benefits, or any valuable consideration or inducement not
specified in the contract; or

(B) Giving, selling, or purchasing, or offering to give, sell, or pur-
chase as inducement to the insurance or in connection therewith,
any stocks, bonds, or other securities of any insurance company
or other corporation, association, or partnership, or any dividends
or profits accrued thereon, or anything of value not specified in
the contract.

Nothing in [paragraphs] paragraph (7) or (8) shall be construed as

including within the definition of discrimination or rebates any of the

following practices:

(A) Inthe case of any contract of life insurance or life annuity, paying
bonuses to policyholders or otherwise abating their premiums in
whole or in part out of surplus accumulated from non-
participating insurance; provided that any bonus or abatement of
premiums shall be fair and equitable to policyholders and for the
best interests of the insurer and its policyholders;

(B) Inthe case of life insurance policies issued on the industrial debit
plan, making allowance to policyholders who have continuously
for a specified period made premium payments directly to an
office of the insurer in an amount which fairly represents the
saving in collection expense;

(C) Readjustment of the rate of premium for a group insurance policy
based on the loss or expense experience thereunder, at the end of
the first or any subsequent policy year of insurance thereunder,
which may be made retroactive only for the policy year; and

(D) In the case of any contract of insurance, the distribution of
savings, earnings, or surplus equitably among a class of policy-
holders, all in accordance with this article.

Refusing to provide or limiting coverage available to an individual

because the individual may have a third-party claim for recovery of

damages; provided that:

(A) Where damages are recovered by judgment or settlement of a
third-party claim, reimbursement of past benefits paid shall be
allowed pursuant to section 663-10; and

(B) This paragraph shall not apply to entities licensed under chapter
386, 431:10C, 432, or 432D;

(11) Unfair claim settlement practices. Committing or performing with

such frequency as to indicate a general business practice any of the

following:
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Misrepresenting pertinent facts or insurance policy provisions
relating to coverages at issue;
With respect to claims arising under its policies, failing to re-
spond with reasonable promptness, in no case more than fifteen
working days, to communications received from:
(i) The insurer’s policyholder;

(i) Any other persons, including the commissioner; or

(iii) The insurer of a person involved in an incident in which the

insurer’s policyholder is also involved.

The response shall be more than an acknowledgment that such
person’s communication has been received, and shall adequately
address the concerns stated in the communication;
Failing to adopt and implement reasonable standards for the
prompt investigation of claims arising under insurance policies;
Refusing to pay claims without conducting a reasonable investi-
gation based upon all available information;
Failing to affirm or deny coverage of claims within a reasonable
time after proof of loss statements have been completed;
Failing to offer payment within thirty calendar days of affirma-
tion of liability, if the amount of the claim has been determined
and is not in dispute;
Failing to provide the insured, or when applicable the insured’s
beneficiary, with a reasonable written explanation for any delay,
on every claim remaining unresolved for thirty calendar days
from the date it was reported;
Not attempting in good faith to effectvate prompt, fair, and
equitable settlements of claims in which liability has become
reasonably clear;
Compelling insureds to institute litigation to recover amounts due
under an insurance policy by offering substantially less than the
amounts ultimately recovered in actions brought by the insureds;
Attempting to settle a claim for less than the amount to which a
reasonable person would have believed the person was entitled
by reference to written or printed advertising material accompa-
nying or made part of an application;
Attempting to settle claims on the basis of an application which
was altered without notice, knowledge, or consent of the insured;
Making claims payments to insureds or beneficiaries not accom-
panied by a statement setting forth the coverage under which the
payments are being made;
Making known to insureds or claimants a policy of appealing
from arbitration awards in favor of insureds or claimants for the
purpose of compelling them to accept settlements or compro-
mises less than the amount awarded in arbitration;
Delaying the investigation or payment of claims by requiring an
insured, claimant, or the physician of either to submit a prelimi-
nary claim report and then requiring the subsequent submission
of formal proof of loss forms, both of which submissions contain
substantially the same information;
Failing to promptly settle claims, where liability has become
reasonably clear, under one portion of the insurance policy
coverage in order to influence settlements under other portions of
the insurance policy coverage;
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(P) Failing to promptly provide a reasonable explanation of the basis
in the insurance policy in relation to the facts or applicable law
for denial of a claim or for the offer of a compromise settlement;
and

(Q) Indicating to the insured on any payment draft, check, or in any
accompanying letter that the payment is ‘‘final’’ or is ‘‘a re-
lease’” of any claim if additional benefits relating to the claim are
probable under coverages afforded by the policy; unless the
policy limit has been paid or there is a bona fide dispute over
either the coverage or the amount payable under the policy.

[(11)] (12) Failure to maintain complaint handling procedures. Failure of any
insurer to maintain a complete record of all the complaints which it has
received since the date of its last examination under section 431:2-302.
This record shall indicate the total number of complaints, their classifi-
cation by line of insurance, the nature of each complaint, the disposi-
tion of these complaints, and the time it took to process each complaint.
For purposes of this section, ‘‘complaint’” means any written commu-

- npication primarily expressing a grievance.

[(12)] (13) Misrepresentation in insurance applications. Making false or
fraudulent statements or representations on or relative to an application
for an insurance policy, for the purpose of obtaining a fee, commission,
money, or other benefit from any insurer, agent, broker, or individual.’’

SECTION 2. Section 663-10, Hawaii Revised Statutes, is amended to read as
follows:

““[1[18663-10[1] Collateral sources; protection for liens and rights of
subrogation. In any civil action in tort, the court, before any judgment or stipulation
to dismiss the action is approved, shall determine the validity of any claim of a lien
against the amount of the judgment or settlement by any person who files timely
notice of the claim to the court or to the parties in the action. The judgment entered,
or the order subsequent to settlement, shall include a statement of the amounts, if
any, due and owing to any person determined by the court to be a holder of a valid
lien and to be paid to the lienholder out of the amount of the corresponding special
damages recovered by the judgment or settlement. In determining the payment due
the lienholder, the court shall deduct from the payment a reasonable sum for the
costs and fees incurred by the party who brought the civil action in tort. As used in
this section, lien means a lien arising out of a claim for payments made or indem-
nified from collateral sources, including health insurance or benefits, for costs and
expenses arising out of the injury which is the subject of the civil action in tort. If
there is a settlement before suit is filed or there is no civil action pending, then any
party may petition a court of competent jurisdiction for a determination of the
validity and amount of any claim of a lien.”’

SECTION 3. Statutory mateﬁal to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 20, 2000.)
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ACT 30  S.B. NO. 2742

A Bill for an Act Relating to Pork.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Part III of chapter 148, Hawaii Revised Statutes, is repealed.

SECTION 2. This Act shall take effect upon its approval.
(Approved April 20, 2000.)

ACT 31 S.B. NO. 2830

A Bill for an Act Relating to Employment of School Principals and Vice Principals.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 302A-605, Hawaii Revised Statutes, is amended to
read as follows:

““[[1§302A-605[1] Principals and [acting principals.] vice-principals.
Principals and [acting principals] vice-principals shall meet the department’s certifi-
cation requirements and shall have served as a teacher for a period of not less than
five years[, of which one year must have been served as a teacher or as an exchange
principal in the schools of Hawaii].”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 20, 2000.) :

ACT 32 S.B. NO. 2858

A Bill for an Act Making an Emergency Appropriation for the State Medical
Assistance Program.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the govemnor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii.

SECTION 2. Act 91, Session Laws of Hawaii 1999, appropriated a sum of
money to the department of human services to provide funds for the medical
assistance program under the department’s Med-Quest division for the fiscal period
beginning July 1, 1999 and ending June 30, 2000.

A critical funding emergency exists. The medical assistance program, also
known as the medicaid program and which serves the aged, blind, and disabled
population, will expend all appropriated funds before the end of the current fiscal
year and the department will be unable to meet its fiscal obligation to provide health
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care services to medicaid recipients. The escalating cost of nursing facility care and
the continued rise in the cost of new pharmaceutical drugs are primary contributing
factors to this financial situation. The extent of the increase in costs was not
anticipated and reflects an unusually high escalation over the previous year.

To prevent the reduction or discontinuance of direct medical services for
medicaid recipients, additional funds are urgently needed.

SECTION 3. There is appropriated or authorized from the sources of funding
indicated below the following sums, or so much thereof as may be necessary, for the
fiscal year 1999-2000, and to be used for health care payments for aged, blind, and
disabled medicaid recipients:

General Funds: $4,075,000
Other Federal Funds: $4,243,025

SECTION 4. The sum appropriated shall be expended by the department of
human services for the purposes of this Act.

SECTION 6. This Act shall take effect upon its approval.
(Approved April 20, 2000.)

ACT 33 S.B. NO. 2942

A Bill for an Act Relating to the General Fund Expenditure Ceiling Reporting Dates.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 37-94, Hawaii Revised Statutes, is amended to read as
follows:

¢“§37-94 Director of finance; duties. A preliminary estimate of the state
growth and expenditure ceiling shall be determined by the director of finance as of
August [1] 15 of each year. The final estimate of the state growth and expenditure
ceiling to be used by the legislature to make appropriations from the general fund in
each year shall be determined by the director of finance as of November [1] 15 of
each year. Upon the determination of both the preliminary estimate and the final
estimate of the state growth and expenditure ceiling, the director shall inform the
governor, chief justice, and the legislature, and shall give, twice in successive weeks,
statewide public notice of the state growth and expenditure ceiling and the maximum
dollar amount that may be appropriated from the general fund [twice in successive
weeks].”’

SECTION 2. Section 37-113.1, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§37-113.1 Council on revenues; estimate of total personal income. The
council shall prepare an estimate of the total state personal income for the calendar
year in progress and, when necessary, for the next succeeding calendar year for
which such income has not been determined or published and shall report the
estimate and any revision thereto to the director of finance, the governor, the chief
justice, and the legislature each [July 20] August 5 and [October 20.] November 5.”’
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SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 20, 2000.)

ACT 34 S.B. NO. 2947

A Bill for an Act Relating to Disclosure of Tax Information.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 237-34, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) All tax returns and return information required to be filed under this
chapter, and the report of any investigation of the return or of the subject matter of
the return, shall be confidential. It shall be unlawful for any person or any officer or
employee of the State to intentionally make known information imparted by any tax
return or return information filed pursvant to this chapter, or any report of any
investigation of the return or of the subject matter of the return, or to wilfully permit
any such return, return information, or report so made, or any copy thereof, to be
seen or examined by any person; provided that for tax purposes only the taxpayer,
the taxpayer’s authorized agent, or persons with a material interest in the return,
return information, or report may examine them. Unless otherwise provided by law,
persons with a material interest in the return, return information, or report shall
include:

(1) - Trustees;

(2) Partners;

(3) Persons named in a board resolution or a one per cent shareholder in

case of a corporate return;
.(4) The person authorized to act for a corporatlon in dlSSOhlthIl

(5) The shareholder of an S corporation;

(6) The personal representative, trustee, heir, or benef1c1ary of an estate or

trust in case of the estate’s or decedent’s return;

(7) The committee, trustee, or guardian of any person in paragraphs (1) to

(6) who is incompetent;
(8) The trustee in bankruptcy or receiver, and the attorney-in-fact of any
person in paragraphs (1) to (7);
(9) Persons duly authorized by the State in connection with their official
duties;
(10)  Any duly accredited tax official of the United States or of any state or
territory;
(11) The Multistate Tax Commission or its authonzed representative; [and]
(12) Members of a limited liability company[.]; and
(13) A person contractually obligated to pay the taxes assessed against
another when the latter person is under audit by the department
Any violation of this subsection shall be a misdemeanor.”’

SECTION 2. Section 238-13, Hawaii Revised Statutes, is amended to read as
follows:
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*‘§238-13 Other provisions of general excise tax law applicable. In
respect of (1) the examination of books and records and of taxpayers and other
persons, (2) procedure and powers upon failure or refusal by a taxpayer to make a
return or a proper return, and (3) the general administration of this chapter, the
director of taxation shall have all the rights and powers conferred upon the director
by the general excise tax law with respect to taxes thereby or thereunder imposed;
and, without restriction upon these rights and powers, sections 237-8, 237-30, 237-
34, and 237-36 to 237-41 are hereby made applicable to and with respect to the taxes
and the taxpayers, tax officers, and other persons, and the matters and things affected
or covered by this chapter, insofar as not inconsistent with this chapter, in the same
manner, as nearly as may be, as in similar cases covered by the general excise tax
law.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval and shall apply to
discussions after the effective date of this Act regarding the assessment of additional
taxes.

(Approved April 20, 2000.)

ACT 35 S.B. NO. 3117

A Bill for an Act Relating to Motor Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-44, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*‘(b) The chief of police of each county or officers of the county police who
are permanently assigned to conduct vehicle theft investigations may immediately
inspect, during normal business hours or whenever the dealer or dealer’s agents or
employees are otherwise present, any records required by [chapters] chapter 286,
289, or 445 and any articles described in such records that the police reasonably
believe are stolen goods, limited to the purpose of establishing rightful title or
registration of vehicles or identifiable vehicle components in order to determine
rightful ownership or possession, on the premises of:

(1)  Any motor vehicle repair dealer required to be [registered] licensed

under chapter 437B; or

(2)  Any person licensed pursuant to sections 289-2 and 289-3 to engage in

the business of purchasing or selling used motor vehicle parts or
accessories, or wrecking, salvaging, or dismantling motor vehicles for
the purpose of reselling the parts or accessories thereof.

As used in this section, ‘‘identifiable vehicle component’” means any com-
ponent of a motor vehicle, including motor block or part that can be distinguished
from other similar components by a serial number or other unique distinguishing
number, sign, or symbol. Whenever possible, inspections conducted pursuant to this
subsection shall be conducted at a time and in a manner so as to minimize any
interference with, or delay of, business operations.”’
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SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 20, 2000.)

ACT 36 S.B. NO. 3192

A Bill for an Act Relating to Captive Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 431, Hawaii Revised Statutes, is amended by adding a
new section to article 19 be appropriately designated and to read as follows:

¢8431:19- Class 5 companies. (2) A class 5 company under this article is
one that is not a class 1, class 2, class 3, or class 4 company, and acts only as a
reinsurer or excess insurer, or both. Notwithstanding any other provision of this
article, a class 5 company licensed under this article may reinsure or provide excess
insurance, or both, for the risks and lines of insurance approved by the commis-
sioner.

(b) Notwithstanding section 431:19-107(a), reserves for risks located outside
of the United States reinsured or insured by a class 5 company, upon approval of the
commissioner, may be determined in accordance with the required or approved
reserve standards of the country in which the ceding insurer is domiciled or the
excess insurance risks are located.

(c) Notwithstanding article 6 of this chapter and section 431:19-110, where
the risks reinsured or insured by a class 5 company are located outside of the United
States, the class 5 company, upon approval of the commissioner, may invest its
funds in accordance with the laws and regulations applicable to insurers'or reinsurers
domiciled in the jurisdictions in which the risks are located, in proportion to the
reserves held for the risks.”

SECTION 2. Section 431:19-101, Hawaii Revised Statutes, is amended by
amending the definitions of ‘‘captive insurance company’’ and ‘‘pure captive
insurance company,’’ to read as follows:

¢““‘Captive insurance company’’ means [any pure captive insurance com-
pany, risk retention captive insurance company, association captive insurance
company, or leased capital facility] a class 1, class 2, class 3, class 4, or class 5
captive insurance company formed or licensed under this article.

*‘Pure captive insurance company’’ means any company that only insures or
reinsures risks of its parent and affiliated companies.”

SECTION 3. Section 431:19-101.3, Hawaii Revised Statutes, is amended to
read -as follows:
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““[[1§431:19-101.3[1] Classes of captive insurance. Each captive insur-
ance company formed under this article shall be designated and licensed as one of
the following classes of captive insurance companies:

(1) A class 1 company shall be limited to a pure captive insurance

company that only writes business as a reinsurer;

(2) A class 2 company shall be limited to a pure captive insurance
company that is not a class 1 company;

(3) Aclass 3 company shall be any company formed under this article as an
association captive insurance company or a risk retention captive insur-
ance company; [and]

(4) A class 4 company shall be a leased capital facility formed under this
article[.]; and

(3) Aclass 5 company shall be a reinsurance or excess insurance company
formed under section 431:19- .’

SECTION 4. Section 431:19-104, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows: '
*(c) [Minimum] The minimum capital or surplus requirements for captive
insurance companies [shall be] are as follows:
(1) Class 1: $100,000;
(2) Class 2: $250,000;
(3) Class 3: $500,000 for risk retention captive insurance companies, and
$750,000 for association captive insurance companies; [and]
(4) Class 4: $1,000,000[.]; and
(5) Class 5: An amount as determined by the commissioner on a case by
case basis, after giving due regard to the company’s business plan,
including the nature of the risks insured.
The foregoing requirements do not limit the commissioner’s discretionary authority
to require a captive insurance company to possess and maintain a greater amount of
capital or surplus in order to preserve the solvency of the company, nor do [such] the
requirements limit or diminish any other applicable provision of law that may
require a captive insurance company to maintain a particular level of capital, surplus,
assets, or investments.”’

SECTION 5. Section 431:19-107, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

**(c) The statements required to be filed in subsections (a) and (b) shall
include but not be limited to actuarially appropriate reserves forf:

(1) Known claims and expenses associated therewith;

(2) Claims incurred but not reported and expenses associated therewith;

(3) Unearned premiums; and

(4) Bad debts, reserves for which shall be shown as liabilities.]
the business underwritten. An actuarial opinion regarding reserves for [known
claims and expenses associated therewith and claims incurred but not reported and
expenses associated therewith] the business underwritten by the company shall be
included in the audited statements, except that the actuarial opinion for [captive
insurance companies other than pure captive insurance] class 3 companies shall be
filed with the annual statement required under subsection (b), on or before March 1
each year. The actuarial opinion shall be given by a member of the American
Academy of Actuaries or other qualified loss reserve specialist as defined in the
annual statement adopted by the National Assoiation of Insurance Commis-
sioners[.]; provided that all captive insurance companies, other than a class 3
company, may, alternatively, utilize an actuarial opinion prepared by a loss reserve
specialist deemed appropriate by the commissioner.”’
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SECTION 6. Section 431:19-115, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows: » i

“(a) No insurance laws of this State other than those contained in this article,
or contained in specific references contained in this section or article, shall apply to
captive insurance companies formed under this article.

In addition to this article, article 1, article 2, part III of article 3, article 4A,
parts I and IT of article 5, article 6, article 11, and article 15 of this chapter shall apply -
to captive insurance companies other than pure captive insurance companies, unless .
these other laws are inconsistent with this article or the commissioner by rule,
regulation, or order determines, on a case by case basis that these other laws should
not apply thereto. C

In addition to this article, and except as otherwise provided in this article,
article 1, article 2, article 6, article 11, and article 15 of this chapter shall apply to
class 5 companies, unless these other laws are inconsistent with this atticle or the
commissioner by rule, regulation, or order determines, on a case by case basis that
these other laws should not apply thereto.

In addition to this article and the articles or portions thereof referenced in this
section, chapter 431K shall apply to risk retention captive insurance companies
licensed under this article.”’

SECTION 7. Statutory material to be repealed is brackéted‘. New statutory
material is underscored.!

SECTION 8. This Act shall take effect upon its approval.
(Approved April 20, 2000.) '

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 37 , H.B. NO. 2537

A Bill for an Act Making an Emergency Appropriation for the Adult Mental Health
Division.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This- Act is recommended by the .governor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii. :

SECTION 2. Although funds were appropriated to the department of health
for the adult mental health division for the fiscal period beginning July 1,.1999 and
ending June 30, 2000, a critical funding emergency now exists. The program will
expend all appropriated funds before the end of the current fiscal year, and the
department will be unable to meet its fiscal obligation to provide services to certain
adults with serious mental illness. The primary reason for this financial situation is
the need to implement additional services and activities to reach compliance with the
requirements of the settlement agreement and subsequent orders in United States v.
State of Hawaii, Civil Number 91-00137 (DAE).

The purpose of this Act is to appropriate or authorize moneys to prevent the
reduction or discontinuance of services to patients at Hawaii State Hospital and to
develop and provide necessary community-based services for discharged patients of
the Hawaii State Hospital. g
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SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $14,039,984, or so much thereof as may be necessary for fiscal
year 1999-2000, to be used for services and activities to improve services to patients
and former patients of Hawaii State Hospital, and persons committed to the custody
of the director of health in penal and civil commitment processes.

SECTION 4. The sum appropriated shall be expended by the department of
health for the purposes of this Act.

SECTION 5. From this amount, $250,000 shall be set aside for process and
outcome evaluations of new initiatives or programs in HTH 420 and HTH 430 to be
conducted by any agency or agencies external to the department of health. The
evaluations shall be submitted to the 2001 regular session of the legislature at least
twenty days prior to its convening. The auditor shall assist the legislature in
assessing the evaluation reports as well as in overseeing the effectiveness and
efficiency for the adult mental health programs. The auditor may request progress
reports from the department of health from time to time.

SECTION 6. This Act shall take effect upon its approval.
(Approved April 24, 2000.)

ACT 38 H.B. NO. 1691

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 237-24.3, Hawaii Revised Statutes, is amended to read
as follows:

¢§237-24.3 Additional amounts not taxable. In addition to the amounts

not taxable under section 237-24, this chapter shall not apply to:

(1)  Amounts received from the loading, transportation, and unloading of
agricultural commodities shipped for a producer or produce dealer on
one island of this State to a person, firm, or organization on another
island of this State. The terms *‘agricultural commodity’’, *‘producer’’,
and ‘‘produce dealer’’ shall be defined in the same manner as they are
defined in section 147-1; provided that agricultural commodities need
not have been produced in the State;

(2) Amounts received from sales of:

(A) Intoxicating liquor as the term ‘‘liquor’’ is defined in chapter

(B) Cigarettes and tobacco products as defined in chapter 245; and

(C) Agricultural, meat, or fish products grown, raised, or caught in
Hawaii, to any person or common carrier in interstate or foreign
commerce, or both, whether ocean-going or air, for consumption
out-of-state on the shipper’s vessels or airplanes;

(3) Amounts received by the manager or board of directors of:

(A) An association of apartment owners of a condominium property
regime established in accordance with chapter 514A; or
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(B) A nonprofit homeowners or community association incorporated
in accordance with chapter 415B or any predecessor thereto and
existing pursuant to covenants running with the land,

in reimbursement of sums paid for common expenses;

Amounts received or accrued from:

(A) The loading or unloading of cargo from ships, barges, vessels, or
aircraft, whether or not the ships, barges, vessels, or aircraft
travel between the State and other states or countries or between
the islands of the State;

(B) Tugboat services including pilotage fees performed within the
State, and the towage of ships, barges, or vessels in and out of
state harbors, or from one pier to another; and

(C) The transportation of pilots or governmental officials to ships,
barges, or vessels offshore; rigging gear; checking freight and
similar. services; standby charges; and use of moorings and
running mooring lines;

Amounts received by an employee benefit plan by way of contribu-
tions, dividends, interest, and other income; and amounts received by a
nonprofit organization or office, as payments for costs and expenses
incurred for the administration of an employee benefit plan; provided
that this exemption shall not apply to any gross rental income or gross
rental proceeds received after June 30, 1994, as income from invest-
ments in real property in this State; and provided further that gross
rental income or gross rental proceeds from investments in real prop-
erty received by an employee benefit plan after June 30, 1994, under
written contracts executed prior to July 1, 1994, shall not be taxed until
the contracts are renegotiated, renewed, or extended, or until after
December 31, 1998, whichever is earlier. For the purposes of this
paragraph, ‘‘employee benefit plan’’ means any plan as defined in
section 1002(3) of title 29 of the United States Code, as amended;
Amounts received for purchases made with United States Department
of Agriculture food coupons under the federal food stamp program, and
amounts received for purchases made with United States Department of
Agriculture food vouchers under the Special Supplemental Foods Pro-
gram for Women, Infants and Children;
Amounts received by a hospital, infirmary, medical clinic, health care
facility, pharmacy, or a practitioner licensed to administer the drug to
an individual for selling prescription drugs or prosthetic devices to an
individual; provided that this paragraph shall not apply to any amounts
received for services provided in selling prescription drugs or pros-
thetic devices. As used in this paragraph:

(A) “‘Prescription drugs’’ are those drugs defined under section
[[1328-1[1] and dispensed by filling or refilling a written or oral
prescription by a practitioner licensed under law to administer the
drug and sold by a licensed pharmacist under section 328-16 or
practitioners licensed to administer drugs; and

(B) ‘‘Prosthetic device’’ means any artificial device or appliance,
instrument, apparatus, or contrivance, including their compo-
nents, parts, accessories, and replacements thereof, used to re-
place a missing or surgically removed part of the human body,
which is prescribed by a licensed practitioner of medicine, oste-
opathy, or podiatry and which is sold by the practitioner or which
is dispensed and sold by a dealer of prosthetic devices; provided
that “‘prosthetic device’’ shall not mean any auditory, ophthal-
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mic, dental, or ocular device or appliance, instrument, apparatus,
or contrivance;
Taxes on transient accommodations imposed by chapter 237D and
passed on and collected by operators holding certificates of registration
under that chapter;
Amounts received as dues by an unincorporated merchants association
from its membership for advertising media, promotional, and advertis-
ing costs for the promotion of the association for the benefit of its
members as a whole and not for the benefit of an individual member or
group of members less than the entire membership; [and]
Amounts received by a labor organization for real property leased to:
(A) A labor organization; or
(B) A trust fund established by a labor organization for the benefit of
its members, families, and dependents for medical or hospital
care, pensions on retirement or death of employees, apprentice-
ship and training, and other membership service programs.
As used in this paragraph, ‘‘labor organization’’ means a labor organi-
zation exempt from federal income tax under section 501(c)(5) of the
Internal Revenue Code, as amended[.]; and
Amounts received from foreign diplomats and consular officials who
are holding cards issued or authorized by the United States Department
of State granting them an exemption from state taxes.”’

SECTION 2. Section 237D-3, Hawaii Revised Statutes, is amended to read

as follows:

¢¢§237D-3 Exemptions. This chapter shall not apply to:
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Health care facilities including all such facilities enumerated in section
321-11(10).1;

School dormitories of a public or private educational institution pro-
viding education in grades kindergarten through twelve, or of any
institution of higher education[.];

Lodging provided by nonprofit corporations or associations for reli-
gious, charitable, or educational purposes; provided that this exemption
shall apply only to the activities of the religious, charitable, or educa-
tional corporation or association as such and not to any rental or gross
rental the primary purpose of which is to produce income even if the
income is used for or in furtherance of the exempt activities of such
religious, charitable, or educational corporation or association[.];
Living accommodations for persons in the military on permanent duty
assignment to Hawaii, including the furnishing of transient accommo-
dations to those military personnel who receive temporary lodging
allowances while seeking accommodations in Hawaii or while awaiting
reassignment to new duty stations outside the State[.];

Low-income renters receiving rental subsistence from the state or
federal governments and whose rental periods are for durations shorter
than sixty days[.];

Operators of transient accommodations who furnish accommodations
to full-time students enrolled in an institution offering post-secondary
education. The director of taxation shall determine what shall be
deemed acceptable proof of full-time enrollment. This exemption shall
also apply to operators who furnish transient accommodations to stu-
dents during summer employment[.];
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Accommodations furnished without charge such as, but not limited to,
complimentary accommodations, accommodations furnished to con-
tract personnel such as physicians, golf or tennis professionals, swim-
ming and dancing instructors, and other personnel to whom no salary is
paid or to employees who receive room and board as part of their salary
or compensation[.]; and

Accommodations furnished to foreign diplomats and consular officials
who are holding cards issued or authorized by the United States Depart-
ment of State granting them an exemption from state taxes.’

SECTION 3. Section 238-1,! is amended by amending the definition of
“‘use’” to read as follows:

““““Use”’ (and any nounal, verbal, adjectival, adverbial, and other equivalent
form of the term) herein used interchangeably means any use, whether the use is of
such nature as to cause the property or services to be appreciably consumed or not,
or the keeping of the property or services for such use or for sale, and shall include
the exercise of any right or power over tangible or intangible personal property
incident to the ownership of that property, but the term ‘‘use’” shall not include:
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Temporary use of property, not of a perishable or quickly consumable

nature, where the property is imported into the State for temporary use

(not sale) therein by the person importing the same and is not intended

to be, and is not, kept permanently in the State (as for example without

limiting the generality of the foregoing language:

(A) Inthe case of a contractor importing permanent equipment for the
performance of a construction contract, with intent to remove,
and who does remove, the equipment out of the State upon
completing the contract;

(B) Inthe case of moving picture films imported for use in theaters in
the State with intent or under contract to transport the same out of
the State after completion of such use; and

(C) Inthe case of a transient visitor importing an automobile or other
belongings into the State to be used by the transient visitor while
therein but which are to be used and are removed upon the
transient visitor’s departure from the State);

Use by the taxpayer of property acquired by the taxpayer solely by way

of gift;

Use which is limited to the receipt of articles and the return thereof, to

the person from whom acquired, immediately or within a reasonable

time either after temporary trial or without trial;

Use of goods imported into the State by the owner of a vessel or vessels

engaged in interstate or foreign commerce and held for and used only

as ship stores for the vessels;

The use or keeping for use of household goods, personal effects, and

private automobiles imported into the State for nonbusiness use by a

person who:

(A) Acquired them in another state, territory, district, or country;

(B) At the time of the acquisition was a bona fide resident of another
state, territory, district, or country;

(C) Acquired the property for use outside the State; and

(D) Made actual and substantial use thereof outside this State;

provided that as to an article acquired less than three months prior to the

time of its importation into the State it shall be presumed, until and
unless clearly proved to the contrary, that it was acquired for use in the

State and that its use outside the State was not actual and substantial;



ACT 39

(6) The leasing or renting of any aircraft or the keeping of any aircraft
solely for leasing or renting to lessees or renters using the aircraft for
commercial transportation of passengers and goods;

(7) The use of oceangoing vehicles for passenger or passenger and goods
transportation from one point to another within the State as a public
utility as defined in chapter 269;

(8) The use of material, parts, or tools imported or purchased by a person
licensed under chapter 237 which are used for aircraft service and
maintenance, or the construction of an aircraft service and maintenance
facility as those terms are defined in section 237-24.9; [and]

(9) The use of services imported for resale to a foreign customer located
outside the State to the extent the services are resold, consumed, or
used by that foreign customer outside the State pursuant to section 237-
29.53(a)[.];_and

(10) The use of property, services, or contracting imported by foreign
diplomats and consular officials who are holding cards issued or
authorized by the United States Department of State granting them an
exemption from state taxes,”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect on July 1, 2000.
(Approved April 26, 2000.)

Note

1. So in original.

ACT 39 S.B. NO. 2333

A Bill for an Act Relating to Condominiums Property Regimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that due to the current economic situation
many condominium owners have been unable to meet payments for either their
mortgage or maintenance expenses. Mortgagees have lost significant amounts
during this period. Homeowners associations have, likewise, lost much during this
period. Both are innocent victims of these economic times. Homeowners associa-
tions and mortgage lenders have participated in many hearings and discussions with
the legislature over the years. Attempts to find a solution have been hampered
because both parties are innocent victims. While a solution has been elusive, this Act
goes a long way toward resolving the issue in a creative and fair manner.

This Act allows for the assessment of purchasers of delinquent units for
unpaid common expenses by the homeowners association. The assessment is limited
to the amount accrued within six months up to $1,800. In order to make the
assessment, homeowners associations must file a notice of lien against the delin-
quent apartment before the purchaser acquires title. This is only fair, providing the
purchaser with actual notice of the total amount of the delinquencies.

This Act is a comprehensive and reasonable solution to a thorny issue.

SECTION 2. Section 514A-90, Hawaii Revised Statutes, is amended to read
as follows:
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"$§514A-90 Priority of lien. (a) All sums assessed by the association of
apartment owners but unpaid for the share of the common expenses chargeable to
any apartment constitute a lien on the apartment prior to all other liens, except:

(1) Liens for taxes and assessments lawfully imposed by governmental

_ authority against the apartment; and
(2) All sums unpaid on any mortgage of record that was recorded prior to
the recordation of a notice of a lien by the association of apartment
owners, and costs and expenses including attorneys’ fees provided in
such mortgages.
The lien of the association of apartment owners may be foreclosed by action or by
nonjudicial or power of sale foreclosure procedures set forth in chapter 667, by the
managing agent or board of directors, acting on behalf of the association of
apartment owners, in like manner as a mortgage of real property. In any such
foreclosure the apartment owner shall be required to pay a reasonable rental for the
apartment, if so provided in the bylaws, and the plaintiff in the foreclosure shall be
entitled to the appointment of a receiver to collect the rental owed. The managing
agent or board of directors, acting on behalf of the association of apartment owners,
unless prohibited by the declaration, may bid on the apartment at foreclosure sale,
and acquire and hold, lease, mortgage, and convey the apartment. Action to recover
a money judgment for unpaid common expenses shall be maintainable without
foreclosing or waiving the lien securing the unpaid common expenses owed.

(b) [Where] Except as provided in subsection (g), when the mortgagee of a
mortgage of record or other purchaser of an apartment obtains title to the apartment
as a result of foreclosure of the mortgage, the acquirer of title and the acquirer’s
successors and assigns shall not be liable for the share of the common expenses or
assessments by the association of apartment owners chargeable to the apartment
which became due prior to the acquisition of title to the apartment by the acquirer.
The unpaid share of common expenses or assessments shall be deemed to be
common expenses collectible from all of the apartment owners, including the
acquirer and the acquirer’s successors and assigns. The mortgagee of record or other
purchaser of the apartment shall be deemed to acquire title and shall be required to
pay the apartment’s share of common expenses and assessments beginning:

(1) Thirty-six days after the order confirming the sale to the purchaser has

been filed with the court;

(2) Sixty days after the hearing at which the court grants the motion to
confirm the sale to the purchaser; or

(3) Upon the recording of the deed,
whichever occurs first.

(c) No apartment owner shall withhold any assessment claimed by the
association. An apartment owner who disputes the amount of an assessment may
request a written statement clearly indicating:

(1) The amount of common expenses included in the assessment, including
the due date of each amount claimed,;

(2) The amount of any penalty, late fee, lien filing fee, and any other
charge included in the assessment;

(3) The amount of attorneys’ fees and costs, if any, included in the
assessment;

(4) That under Hawaii law, an apartment owner has no right to withhold
assessments for any reason;

(5) That an apartment owner has a right to demand mediation or arbitration
to resolve disputes about the amount or validity of an association’s
assessment, provided the apartment owner immediately pays the as-
sessment in full and keeps assessments current; and
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(6) That payment in full of the assessment does not prevent the owner from

contesting the assessment or receiving a refund of amounts not owed.

Nothing in this section shall limit the rights of an owner to the protection of all fair
debt collection procedures mandated under federal and state law.

(d) An apartment owner who pays an association the full amount claimed by
the association may file in small claims court or require the association to mediate to
resolve any disputes concerning the amount or validity of the association’s claim. If
the apartment owner and the association are unable to resolve the dispute through
mediation, either party may file for arbitration under part VII; provided that an
apartment owner may only file for arbitration if all amounts claimed by the
association are paid in full on or before the date of filing. If the apartment owner fails
to keep all association assessments current during the arbitration, the association
may ask the arbitrator to temporarily suspend the arbitration proceedings. If the
apartment owner pays all association assessments within thirty days of the date of
suspension, the apartment owner may ask the arbitrator to recommence the arbitra-
tion proceedings. If the owner fails to pay all association assessments by the end of
the thirty-day period, the association may ask the arbitrator to dismiss the arbitration
proceedings. The apartment owner shall be entitled to a refund of any amounts paid
to the association which are not owed.

(e) As an alternative to foreclosure proceedings under subsection (a), where
an apartment is owner-occupied, the association of apartment owners may authorize
its managing agent or board of directors to, after sixty days’ written notice to the
apartment owner and to the apartment’s first mortgagee of the nonpayment of the
apartment’s share of the common expenses, terminate the delinquent apartment’s
access to the common elements and cease supplying a delinquent apartment with any
and all services normally supplied or paid for by the association of apartment
owners. Any terminated services and privileges shall be restored upon payment of all
delinquent assessments.

(f) Before the board of directors or managing agent may take the actions
permitted under subsection (), the board must adopt a written policy providing for
such actions and have the policy approved by a majority vote of the apartment
owners at an annual or special meeting of the association or by the written consent of
a majority of the apartment owners.

(g) Subject to this subsection, and subsections (h) and (i), the board of an
association of apartment owners may specially assess the amount of the unpaid
regular monthly common assessments for common area expenses against a person
who, in a judicial or non-judicial power of sale foreclosure, purchases a delinquent
apartment; provided that:

(1) A purchaser who holds a mortgage on a delinquent apartment that was

recorded prior to the filing of a notice of lien by the association of
apartment owners and who acquires the delinquent apartment through a
judicial or non-judicial foreclosure proceeding, including purchasing
the delinquent apartment at a foreclosure auction, shall not be obligated
to make, nor be liable for, payment of the special assessment as
provided for under this subsection; and

(2) A person who subsequently purchases the delinquent apartment from

the mortgagee referred to in paragraph (1) shall be obligated to make,
and shall be liable for, payment of the special assessment provided for
under this subsection; provided that the association of apartment own-
ers has filed a notice of lien against the delinquent apartment for the
unpaid assessments for common area expenses which form the basis of
the special assessment, prior to the subsequent purchaser’s acquisition
of title to the delinquent apartment.
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(h) The amount of the special assessment assessed under subsection (g) shall
not exceed the total amount of unpaid regular monthly common assessments that
were assessed during the six months immediately preceding the completion of the
judicial or non-judicial power of sale foreclosure, and for which the association of
apartment owners had filed a notice of lien against the delinquent apartment
pursuant to subsection (g)(2). In no event shall the amount of the special assessment
exceed the sum of $1,800.

(i) For purposes of subsections (g) and (h), the following definitions shall
apply:

(1) ‘‘Completion’’ means:

(A) In a non-judicial power of sale foreclosure, when the affidavit
required under section 667-5 is filed; and

(B) In a judicial foreclosure, when a purchaser is deemed to acquire
title pursuant to subsection (b).

(2) ‘‘Regular monthly common assessments’’ shall not include:

(A) Any other special assessment, except for a special assessment
imposed on all apartments as part of a budget adopted pursuant to
section 514A-83.6;

(B) Late charges, fines, or penalties;

(C) Interest assessed by the association of apartment owners;

(D) Any lien arising out of the assessment; or

(E) Any fees or costs related to the collection or enforcement of the
assessment, including attorneys’ fees and court costs.’”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval and shall be
repealed on December 31, 2003; provided that section 514A-90, Hawaii Revised
Statutes, shall be reenacted in the form in which it read on the day before the
~ approval of this Act.

(Approved April 26, 2000.)

ACT 40 H.B. NO. 1761

A Bill for an Act Relating to Motor Carriers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 271-8.5, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) It shall be a misdemeanor for any person, including a person who is
exempt under section 271-5, to advertise as a motor carrier of passengers or
property, unless the person holds a valid certificate or permit required by this chapter
as to the classification so advertised. The term ‘‘advertise’’, as used in this section,
includes: the issuance of any card, sign, or device to any person, or the causing,
permitting, or allowing of any sign or marking on or in any building or motor
vehicle, or the advertising in any newspaper, magazine, or advertising other than in-
column listings in any directory, or the commercial broadcasting by airwave
transmission[.], or any and all communications media.”’
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SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 41 H.B. NO. 1762

A Bill for an Act Relating to Motor Carriers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 271-27, Hawaii Revised Statutes, is amended by
amending subsection (h) to read as follows:

““(th) Any motor carrier or lessor, or any officer, agent, employee, or
representative thereof, who fails or refuses to comply with any provision of this
chapter, or any rule, requirement, or order thereunder, and any [shipper or con-
signee] person located in this State, or any officer, agent, employee, or representa-
tive of any such [shipper or consignee,] person, who engages the services of any
motor carrier or lessor, or any officer, agent, employee, or representative thereof,
who fails or refuses to comply with any provision of this chapter, or any rule,
requirement, or order, may be assessed a civil penalty payable to the State in a sum:

(1) Up to $1,000 for each offense; and

(2) In the case of a continuing violation, not less than $50 and not more

than $500 for each additional day during which the failure or refusal
continues.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 42 H.B. NO. 1836

A Bill for an Act Repealing Section 327E-13(g), Hawaii Revised Statutes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 327E-13, Hawaii Revised Statutes, is amended to read
as follows:

“[[18327E-13[]] Effect of this chapter. (a) This chapter shall not create a
presumption concerning the intention of an individual who has not made or who has
revoked an advance health-care directive.

(b) Death resulting from the withholding or withdrawal of health care in
accordance with this chapter shall not for any purpose constitute a suicide or
homicide or legally impair or invalidate a policy of insurance or an annuity
providing a death benefit, notwithstanding any term of the policy or annuity to the
contrary.

73



ACT 43

(c) This chapter shall not authorize mercy killing, assisted suicide,
euthanasia, or the provision, withholding, or withdrawal of health care, to the extent
prohibited by other statutes of this State.

(d) This chapter shall not authorize or require a health-care provider or
institution to provide health care contrary to generally accepted health-care stan-
dards applicable to the health-care provider or institution.

(e) This chapter shall not authorize an agent or surrogate to consent to the
admission of an individual to a psychiatric facility as defined in chapter 334, unless
the individual’s written advance health-care directive expressly sc provides.

(f) This chapter shall not affect other statutes of this State governing
treatment for mental illness of an individual involuntarily committed to a psychiatric
facility.

[(g) This chapter shall not apply to a patient diagnosed as pregnant by the
attending physician.]”’

SECTION 2. Statutory material to be repealed is bracketed.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 43 H.B. NO. 1982

A Bill for an Act Relating to Uniform Disclaimer of Property Interests Act.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

‘“CHAPTER
UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACT

§ -1 Short title. This chapter may be cited as the ‘‘Uniform Disclaimer of
Property Interests Act (1999)’.

§ -2 Definitions. In this chapter:

“‘Disclaimant’” means the person to whom a disclaimed interest or power
would have passed had the disclaimer not been made.

“‘Disclaimed interest’” means the interest that would have passed to the
disclaimant had the disclaimer not been made.

“‘Disclaimer’’ means the refusal to accept an interest in or power over
property.

‘‘Fiduciary’’ means a personal representative, trustee, agent acting under a
power of attorney, or other person authorized to act as a fiduciary with respect to the
property of another person.

“‘Jointly held property’’ means property held in the name of two or more
persons under an arrangement in which all holders have concurrent interests and
under which the last surviving holder is entitled to the whole of the property.

“Person’” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government; gov-
ernmental subdivision, agency, or instrumentality; public corporation, or any other
legal or commercial entity.
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“‘State’’ means a state of the United States, the District of Columbia, Puerto
Rico, the United States Virgin Islands, or any territory or insular possession subject
to the jurisdiction of the United States. The term inciudes an Indian tribe or band, or
Alaskan native village, recognized by federal law or formally acknowledged by a
state.
*“Trust’” means:
(A) An express trust, charitable or noncharitable, with additions thereto,
whenever and however created; and
(B) A trust created pursuant to a statute, judgment, or decree which requires
the trust to be administered in the manner of an express trust.

§ -3 Scope. This chapter applies to disclaimers of any interest in or power
over property, whenever created.

§ -4 Chapter supplemented by other law. (a) Unless displaced by a
provision of this chapter, the principles of law and equity supplement this chapter.

(b) This chapter does not limit any right of a person to waive, release,
disclaim, or renounce an interest in or power over property under a law other than
this chapter.

§ -5 Power to disclaim; general requirements; when irrevocable. (a) A
person may disclaim, in whole or part, any interest in or power over property,
including a power of appointment. A person may disclaim the interest or power even
if its creator imposed a spendthrift provision or similar restriction on transfer or a
restriction or limitation on the right to disclaim.

(b) Except to the extent a fiduciary’s right to disclaim is expressly restricted
or limited by another statute of this State or by the instrument creating the fiduciary
relationship, a fiduciary may disclaim, in whole or part, any interest in or power over
property, including a power of appointment, whether acting in a personal or
representative capacity. A fiduciary may disclaim the interest or power even if its
creator imposed a spendthrift provision or similar restriction on transfer or a
restriction or limitation on the right to disclaim, or an instrument other than the
instrument that created the fiduciary relationship imposed a restriction or limitation
on the right to disclaim.

(c) To be effective, a disclaimer must be in a writing or other record, declare
the disclaimer, describe the interest or power disclaimed, be signed by the person
making the disclaimer, and be delivered or filed in the manner provided in sec-
tion -12. In this subsection, ‘‘record’’ means information that is inscribed on a
tangible medium or that is stored in an electronic or other medium and is retrievable
in perceivable form.

(d) A partial disclaimer may be expressed as a fraction, percentage, monetary
amount, term of years, limitation of a power, or any other interest or estate in the
property.

(e) A disclaimer becomes irrevocable when it is delivered or filed pursuant to
section -12 or when it becomes effective as provided in sections -6
through  -11, whichever occurs later.

(f) A disclaimer made under this chapter is not a transfer, assignment, or
release.

§ -6 Disclaimer of interest in property. (a) In this section:

(1) ““Time of distribution’’ means the time when a disclaimed interest
would have taken effect in possession or enjoyment.

(2) “‘Future interest’” means an interest that takes effect in possession or
enjoyment, if at all, later than the time of its creation.
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(b) Except for a disclaimer governed by section -7 or -8, the following

rules apply to a disclaimer of an interest in property:

(1) The disclaimer takes effect as of the time the instrament creating the
interest becomes irrevocable, or, if the interest arose under the law of
intestate succession, as of the time of the intestate’s death.

(2) The disclaimed interest passes according to any provision in the instru-
ment creating the interest providing for the disposition of the interest,
should it be disclaimed, or of disclaimed interests in general.

(3) If the instrument does not contain a provision described in paragraph
(2), the following rules apply:

(A) If the disclaimant is an individual, the disclaimed interest passes
as if the disclaimant had died immediately before the time of
distribution. However, if, by law or under the instrument, the
descendants of the disclaimant would share in the disclaimed
interest by any method of representation had the disclaimant died
before the time of distribution, the disclaimed interest passes only
to the descendants of the disclaimant who survive the time of
distribution.

(B) If the disclaimant is not an individual, the disclaimed interest
passes as if the disclaimant did not exist.

(4) Upon the disclaimer of a preceding interest, a future interest held by a
person other than the disclaimant takes effect as if the disclaimant had
died or ceased to exist immediately before the time of distribution, but a
future interest held by the disclaimant is not accelerated in possession
or enjoyment.

§ -7 Disclaimer of rights of survivorship in jointly held property. (a)
Upon the death of a holder of jointly held property, a surviving holder may disclaim,
in whole or part, the greater of:

(1) A fractional share of the property determined by dividing the number
one by the number of joint holders alive immediately before the death
of the holder to whose death the disclaimer relates; or

(2) Al of the property except that part of the value of the entire interest
attributable to the contribution furnished by the disclaimant.

(b) A disclaimer under subsection (a) takes effect as of the death of the holder

of jointly held property to whose death the disclaimer relates.

(c) An interest in jointly held property disclaimed by a surviving holder of

the property passes as if the disclaimant predeceased the holder to whose death the
disclaimer relates.

§ -8 Disclaimer of interest by trustee. If a trustee disclaims an interest in
property that otherwise would have become trust property, the interest does not
become trust property.

§ -9 Disclaimer of power of appointment or other power not held in
fiduciary capacity. If a holder disclaims a power of appointment or other power not
held in a fiduciary capacity, the following rules apply:

(1) If the holder has not exercised the power, the disclaimer takes effect as

of the time the instrument creating the power becomes irrevocable.

(2) If the holder has exercised the power and the disclaimer is of a power

other than a presently exercisable general power of appointment, the
disclaimer takes effect immediately after the last exercise of the power.

(3) The instrument creating the power is construed as if the power expired

when the disclaimer became effective.
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§ -10 Disclaimer by appointee, object, or taker in default of exercise of
power of appointment. (a) A disclaimer of an interest in property by an appointee
of a power of appointment takes effect as of the time the instrument by which the
holder exercises the power becomes irrevocable.

(b) A disclaimer of an interest in property by an object or taker in default of
an exercise of a power of appointment takes effect as of the time the instrument
creating the power becomes irrevocable.

§ -11 Disclaimer of power held in fiduciary capacity. (a) If a fiduciary
disclaims a power held in a fiduciary capacity which has not been exercised, the
disclaimer takes effect as of the time the instrument creating the power becomes
irrevocable.

(b) If a fiduciary disclaims a power held in a fiduciary capacity which has
been exercised, the disclaimer takes effect immediately after the last exercise of the
power.

(¢) A disclaimer under this section is effective as to another fiduciary if the
disclaimer so provides and the fiduciary disclaiming has the authority to bind the
estate, trust, or other person for whom the fiduciary is acting.

§ -12 Delivery or filing. (a) In this section, ‘‘beneficiary designation’’
means an instrument, other than an instrument creating a trust, naming the benefi-
ciary of:

(1) An annuity or insurance policy;

(2) An account with a designation for payment on death;

(3) A security registered in beneficiary form;

(4) A pension, profit-sharing, retirement, or other employment-related

benefit plan; or

(5) Any other nonprobate transfer at death. :

(b) Subject to subsections (c) through (1), delivery of a disclaimer may be
effected by personal delivery, first-class mail, or any other method likely to result in
its receipt.

(c) In the case of an interest created under the law of intestate succession or
an interest created by will, other than an interest in a testamentary trust:

(1) A disclaimer must be delivered to the personal representative of the

decedent’s estate; or

(2) If no personal representative is then serving, it must be filed with a
court having jurisdiction to appoint the personal representative.

(d) In the case of an interest in a testamentary trust:

(1) A disclaimer must be delivered to the trustee then serving, or if no
trustee is then serving, to the personal representative of the decedent’s
estate; or

(2) If no personal representative is then serving, it must be filed with a
court having jurisdiction to enforce the trust.

(e) In the case of an interest in an inter vivos trust:

(1) A disclaimer must be delivered to the trustee then serving;

(2) If no trustee is then serving, it must be filed with a court having
jurisdiction to enforce the trust; or

(3) If the disclaimer is made before the time the instrument creating the
trust becomes irrevocable, it must be delivered to the settlor of a
revocable trust or the transferor of the interest.

(f) In the case of an interest created by a beneficiary designation made before

the time the designation becomes irrevocable, a disclaimer must be delivered to the
person making the beneficiary designation.
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(2) In the case of an interest created by a beneficiary designation made after
the time the designation becomes irrevocable, a disclaimer must be delivered to the
person obligated to distribute the interest.

(h) In the case of a disclaimer by a surviving holder of jointly held property,
the disclaimer must be delivered to the person to whom the disclaimed interest
passes.

(i) In the case of a disclaimer by an object or taker in default of exercise of a
power of appointment at any time after the power was created:

(1) The disclaimer must be delivered to the holder of the power or to the

fiduciary acting under the instrument that created the power; or

(2) If no fiduciary is then serving, it must be filed with a court having

authority to appoint the fiduciary.

(j) In the case of a disclaimer by an appointee of a nonfiduciary power of
appointment:

(1) The disclaimer must be delivered to the holder, the personal representa-

_tive of the holder’s estate or to the fiduciary under the instrument that
created the power; or

(2) If no fiduciary is then serving, it must be filed with a court having

- authority to appoint the fiduciary.

(k) In the case of a disclaimer by a fiduciary of a power over a trust or estate,
the disclaimer must be delivered as provided in subsection (c), (d), or (e), as if the
power disclaimed were an interest in property.

(D In the case of a disclaimer of a power by an agent, the disclaimer must be
delivered to the principal or the principal’s representative.

§ -13 When disclaimer barred or limited. (a) A disclaimer is barred by a
written waiver of the right to disclaim.

(b) A disclaimer of an interest in property is barred if any of the following
events occur before the disclaimer becomes effective:

(1) The disclaimant accepts the interest sought to be disclaimed;

(2) The disclaimant voluntarily assigns, conveys, encumbers, pledges, or

transfers the interest sought to be disclaimed or contracts to do so; or

(3) A judicial sale of the interest sought to be disclaimed occurs.

(c) A disclaimer, in whole or part, of the future exercise of a power held in a
fiduciary capacity is not barred by its previous exercise.

(d) A disclaimer, in whole or part, of the future exercise of a power not held
in a fiduciary capacity is not barred by its previous exercise unless the power is
exercisable in favor of the disclaimant.

(e) A disclaimer is barred or limited if so provided by law other than this
chapter.

(f) A disclaimer of a power over property which is barred by this section is
ineffective. A disclaimer of an interest in property which is barred by this section
takes effect as a transfer of the interest disclaimed to the persons who would have
taken the interest under this chapter had the disclaimer not been barred.

§ -14 Tax qualified disclaimer. Notwithstanding any other provision of
this chapter, if as a result of a disclaimer or transfer the disclaimed or transferred
interest is treated pursuant to the provisions of Title 26 of the United States Code, as
now or hereafter amended, or any successor statute thereto, and the regulations
promulgated thereunder, as never having been transferred to the disclaimant, then
the disclaimer or transfer is effective as a disclaimer under this chapter.

§ -15Recording of disclaimer. If an instrument transferring an interest in
or power over property subject to a disclaimer is required or permitted by law to be
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filed, recorded, or registered, the disclaimer may be so filed, recorded, or registered.
Failure to file, record, or register the disclaimer does not affect its validity as
between the disclaimant and persons to whom the property interest or power passes
by reason of the disclaimer.

§ -16 Application to existing relationships. Except as otherwise pro-
vided in section  -13, an interest in or power over property existing on the effective
date of this chapter as to which the time for delivering or filing a disclaimer under
law superseded by this chapter has not expired may be disclaimed after the effective
date of this chapter.”’

SECTION 2. Section 553A-18, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*“(a) A person nominated under section 553A-3 or designated under section
553A-9 as custodian may decline to serve by delivering a valid renunciation
pursuant to [section 560:2-801] chapter  to the person who made the nomination
or to the transferor or the transferor’s legal representative. If the event giving rise to
a transfer has not occurred and no substitute custodian able, willing, and eligible to
serve was nominated under section 553A-3, the person who made the nomination
may nominate a substitute custodian under section 553A-3; otherwise the transferor
or the transferor’s legal representative shall designate a substitute custodian at the
time of the transfer, in either case from among the persons eligible to serve as
custodian for that kind of property under section 553A-9(a). The custodian so
designated has the rights of a successor custodian.”

SECTION 3. Section 560:2-801, Hawaii Revised Statutes, is repealed.

SECTION 4. Statutory material to be repealed is bracketed.! New statutory
material is underscored.

SECTION 5. This Act shall take effect on July 1, 2000.
(Approved April 26, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 44 H.B. NO. 2479

A Bill for an Act Relating to Motor Vehicle Express Warranty Enforcement (Lemon
Law).

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 481I-2, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘collateral charges’’ to read:

*“““Collateral charges’” means those additional charges to a consumer wholly
incurred as a result of the acquisition of the motor vehicle. For the purposes of this
chapter, collateral charges include[,] but are not limited to[,] finance and interest
charges, manufacturer-installed or agent-installed items, general excise tax, license
and registration fees, title charges, and similar government charges.”

SECTION 2. Section 481I-3, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
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‘(b) If the manufacturer, its agents, distributors, or authorized dealers are
unable to conform the motor vehicle to any applicable express warranty by repairing
or correcting any defect or condition which substantially impairs the use, market
value, or safety of the motor vehicle after a reasonable number of documented
attempts, then the manufacturer shall provide the consumer with a replacement
motor vehicle or accept return of the vehicle from the consumer and refund to the
consumer the following: the full purchase price including but not limited to charges
for undercoating, dealer preparation, transportation [and], installed options, and all
collateral and incidental charges, [excluding finance and interest charges,] and less a
reasonable offset for the consumer’s use of the motor vehicle.

If either a replacement motor vehicle or a refund is awarded, an “‘offset’”’
may be made for damage to the vehicle not attributable to normal wear and tear, if
unrelated to the nonconformity. If a replacement motor vehicle is awarded, a
reasonable offset shall be made for the use of the motor vehicle and an additional
offset may be made for loss to the fair market value of the vehicle resulting from
damage beyond normal wear and tear, unless the damage resulted from the non-
conformity. When the manufacturer supplies a replacement motor vehicle, the
manufacturer shall be responsible for the general excise tax, and license and
registration fees. Refunds made pursuant to this subsection shall be deemed to be
refunds of the sales price and treated as such for purposes of section 237-3. Refunds
shall be made to the consumer and lienholder, if any, as their interests may appear on
the records of ownership. If applicable, refunds shall be made to the lessor and lessee
pursuant to rules adopted by the department of commerce and consumer affairs.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 45 H.B. NO. 2511

A Bill for an Act Relating to Long-Term Care.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346D-8, Hawaii Revised Statutes, is amended to read
as follows:

‘1[18346D-8[ 11 Personnel exempt. [Personnel employed for the program
shall not be subject to chapters 76 and 77. The terms of service for these personnel
shall begin on July 1, 1983, or as soon thereafter as deemed appropriate by the
department of human services.] The department of human services may employ civil
service and non-civil service personnel to service the waiver programs. The person-
nel employed for the waiver programs may be exempt from chapters 76 and 77, as
deemed appropriate by the department of human services.’’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on !
(Approved April 26, 2000.)
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Note

1. So in original.

ACT 46 ' H.B. NO. 2554

A Bill for an Act Relating to Workers’ Compensation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 386-33, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§386-33 Subsequent injuries that would increase disability. (a) Where
prior to any injury an employee suffers from a previous permanent partial disability
already existing prior to the injury for which compensation is claimed, and the
disability resulting from the injury combines with the previous disability, whether
the previous permanent partial disability was incurred during past or present periods
of employment, to result in a greater permanent partial disability or in permanent
total disability or in death, then weekly benefits shall be paid as follows:

(1) In cases where the disability resulting from the injury combines with
the previous disability to result in greater permanent partial disability
the employer shall pay the employee compensation for the employee’s
actual permanent partial disability but for not more than one hundred
four weeks; the balance if any of compensation’ payable to the em-
ployee for the employee’s actual permanent partial disability shall
thereafter be paid out of the special compensation fund; provided that
in successive injury cases where the claimant’s entire permanent partial
disability is due to more than one compensable injury, the amount of

- the award for the subsequent injury shall be offset by the amount
awarded for the prior compensable injury;

(2) In cases where the disability resulting from the injury combines with
the previous disability to result in permanent total disability, the
employer shall pay the employee for one hundred four weeks and
thereafter compensation for permanent total disability shall be paid out
of the special compensation fund; and

(3) In cases where the disability resulting from the i injury combines with
the previous disability to result in death the employer shall pay weekly

"benefits in accordance with sections 386-41 and 386-43 but for not
more than one hundred four weeks; the balance of compensation pay-
able under those sections shall thereafter be paid out of the special
compensation fund.

(b) Notwithstanding subsection (a), [in the case of permanent total dlsablhty
or death,] where the director or the appellate board determines that the previous
permanent partial disability amounted to less than that necessary to support an award
of thirty-two weeks of compensation for permanent partial disability, there shall be
no liability on the special compensation fund[,] and the employer shall pay the
employee or the employee’s dependents full compensation for the employee’s
permanent partial or total disability or death.

(c) [Subsections (a) and (b) shall apply in all cases where the work injury
occurs on or after May 15, 1982, and combines with a previous disability to result in
a greater permanent partial disability or in permanent total disability or in death.]
Effective July 1, 1995, subsection (a)(1), as aimended, shall apply in all cases in
which the work injury occurs on or after July 1, 1995, and combines with a previous

81



ACT 47

disability from a compensable injury to result in a greater permanent partial
disability.” :

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 47 H.B. NO. 2570

A Bill for an Act Relating to the Boating Special Fund.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 36, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢“§36- Transfer from boating special fund. Notwithstanding any law to
the contrary, including section 36-27, there shall be deducted from time to time by
the director of finance for the purpose of defraying the prorated estimate of central
service expenses of government in relation to the boating special fund, five per cent
of all receipts and deposits in the boating special fund after subtracting therefrom
any amounts pledged, charged, or encumbered for the payment of bonds or interest
thereon during the time period for which the deduction is to be made. The deductions
shall be transferred to the general fund of the State and shall become general
realizations of the State.
For the purpose of this section, the term ‘‘any amounts pledged, charged, or
encumbered for the payment of bonds or interest thereon’” shall include:
(1) Amounts that are so pledged, charged, or encumbered; and
(2) Amounts required by law to be paid from the boating special fund into
the general fund of the State to reimburse the general fund for bond
requirements for general obligation bonds issued for boating facility
purposes.
The chairperson of the board of land and natural resources shall cooperate
with the director of finance in effecting the transfer.”’

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect on July 1, 2000.
(Approved April 26, 2000.)

Note

1. Edited pursuant to HRS §23G-16.5.
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ACT 48 H.B. NO. 2646

A Bill for an Act Relating to Trusts and Estates.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 554A-3, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:
““(c) A trustee has the power, subject to subsections (a) and (b):

ey
(2)
&)
“

(5)
6

D

®)

®
(10)
11)

(12)
(13)

(14)

15)

(16)

To collect, hold, and retain trust assets received from a trustor until, in
the judgment of the trustee, disposition of the assets should be made;
To receive additions to the assets of the trust;

To continue or participate in the operation of any business or other
enterprise, and to effect incorporation, dissolution, or other change in
the form of the organization of the business or enterprise;

To invest and reinvest trust assets in accordance with the provisions of
the trust or as provided by law;

To deposit trust funds in a bank;

To acquire or dispose of an asset, for cash or on credit, at pubhc or
private sale; and to manage, develop, improve, exchange, partition,
change the character of, or abandon a trust asset or any interest therein;
and to encumber, mortgage, or pledge a trust asset for a term within or
extending beyond the term of the trust, in connection with the exercise
of any power vested in the trustee;

To make ordinary or extraordinary repairs or alterations in buildings or
other structures, to demolish any improvements, to raze existing or
erect new party walls or buildings;

To subdivide, develop, or dedicate land to public use; or to make or
obtain the vacation of plats and adjust boundaries; or to adjust differ-
ences in valuation on exchange or partition by giving or receiving
consideration; or to dedicate easements to public use without consider-
ation;

To enter for any purpose into a lease as lessor or lessee with or without
option to purchase or renew for a term Wlthln or extending beyond the
term of the trust;

To enter into a lease or arrangement for exploration and removal of
minerals or other natural resources or enter into a pooling or unitization
agreement;

To grant an option involving disposition of a trust asset, or to take an
option for the acquisition of any asset;

To vote a security, in person or by general or limited proxy;

To pay calls, assessments, and any other sums chargeable or accruing
against or on account of securities;

To sell or exercise stock subscription or conversion rights; to consent,
directly or through a committee or other agent, to the reorganization,
consolidation, merger, dissolution, or liquidation of a corporation or
other business enterprise;

To hold a security in the name of a nominee or in other form without
disclosure of the trust, so that title to the security may pass by delivery,
but the trustee is liable for any act of the nominee in connection with
the stock so held;

To insure the assets of the trust against damage or loss, and the trustee
against liability with respect to third persons;
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a7

(18)
19
(20)
@D

@)

(23)

(24)

(25)
(26)

To borrow money to be repaid from trust assets or otherwise; to
advance money for the protection of the trust, and for all expenses,
losses, and liabilities sustained in the administration of the trust or
because of the holding or ownership of any trust assets, for which
advances with any interest the trustee has a lien on the trust assets as
against the beneficiary;

To pay or contest any claim; to settle a claim by or against the trust by
compromise, arbitration, or otherwise; and to-release, in whole or in
part, any claim belonging to the trust to the extent that the claim is
uncollectible;

To pay taxes, assessments, compensation of the trustee, and other
expenses incurred in the collection, care, administration, and protection
of the trust;

To allocate items of income or expense to either trust income or
principal, as provided by chapter 557, the Revised Uniform Principal
and Income Act, including creation of reserves out of income for
depreciation, obsolescence, or amortization, or for depletion in mineral
or timber properties;

To pay any sum distributable to a beneficiary under legal disability,
without liability to the trustee, by paying the sum to the beneficiary or
by paying the sum .for the use of the beneficiary either to a legal
representative appointed by the court, or if none, to a relative;

To effect distribution of money and property (that may be made in kind
on a pro rata or non-pro rata basis), in divided or undivided interests,
and to adjust resulting differences in valuation; .
To employ persons, including attorneys, auditors, investment advisors,

or agents, even if they are associated with the trustee, to advise or assist
the trustee in performance of the trustee’s administrative duties; to act
without independent investigation upon their recommendations; and
instead of acting personally, to employ one or more agents to perform
any act of administration, whether or not discretionary;

To prosecute or defend actions, claims, or proceedings for the protec-
tion of trust assets and of the trustee in the performance of trustee
duties; [and]

To execute and deliver all instruments which will accomplish or facili-
tate the.exercise of the powers vested in the trustee[.]; and

To divide, sever, or separate a single trust into two or more separate
trusts for administration or tax purposes, including the allocation of the
generation-skipping transfer exemption; provided the terms of the new
trust provide, in the aggregate, for the same succession of interests and

- beneficiaries as are provided in the original trust.”’

SECTION 2. Section 560:2-707, Hawait Revised Statutes, is amended to
read as follows:

€¢§560:2-707 Survivorship with respect to future interests under terms
of trust; substitute takers. (a) Definitions. In this section:

‘‘Alternative future interest’’ means an expressly created future interest that
can take effect in possession or enjoyment instead of another future interest on the
happening of one or more events, including survival of an event or failure to survive
an event, whether an event is expressed in condition-precedent, condition-subse-
quent, or any other form. A residuary clause in a will does not create an alternative
future interest with respect to a future interest created in a nonresiduary devise in the
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will, whether or not the will specifically provides that lapsed or failed devises are to
pass under the residuary clause.

‘‘Beneficiary’’ means the beneficiary of a future interest and includes a class
member if the future interest is in the form of a class gift.

““Class member’” includes an individual who fails to survive the distribution
date but who would have taken under a future interest in the form of a class gift had
the individual survived the distribution date.

‘‘Distribution date’’, with respect to a future interest, means the time when
the future interest is to take effect in possession or enjoyment. The distribution date
need not occur at the beginning or end of a calendar day, but can occur at a time
during the course of a day. :

‘‘Future interest’” includes an alternative future interest and a future interest
in the form of a class gift.

‘‘Future interest under the terms of a trust’’ means a future interest that was
created by a transfer creating a trust or to an existing trust or by an exercise of a
power of appointment to an existing trust, directing the continuance of an existing
trust, designating a beneficiary of an existing trust, or creating a trust.

“‘Surviving beneficiary’’ or ‘‘surviving descendant’’ means a beneficiary or
a descendant who neither predeceased the distribution date nor is deemed to have
predeceased the distribution date under section 560:2-702.

(b) Survivorship required; substitute gift. A future interest under the terms of
atrust executed after January 1, 1997 is contingent on the beneficiary’s surviving the
distribution date. If a beneficiary of a future interest under the terms of a trust fails to
survive the distribution date, the following apply:

(1) Except as provided in paragraph (4), if the future interest is not in the
form of a class gift and the deceased beneficiary leaves surviving
descendants, a substitute gift is created in the beneficiary’s surviving
descendants. They take by representation the property to which the
beneficiary would have been entitled had the beneficiary survived the
distribution date;

(2) Except as provided in paragraph (4), if the future interest is in the form
of a class gift, other than a future interest to “‘issue’’, ‘‘descendants’’,
“‘heirs of the body’’, ‘‘heirs’’, ‘‘next of kin’’, *‘relatives”’, or ‘‘fam-
ily”’, or a class described by language of similar import, a substitute gift
is created in the surviving descendants of any deceased beneficiary.
The property to which the beneficiaries would have been entitled had
all of them survived the distribution date passes to the surviving
beneficiaries and the surviving descendants of the deceased beneficia-
ries. Each surviving beneficiary takes the share to which the surviving
beneficiary would have been entitled had the deceased beneficiaries
survived the distribution date. Each deceased beneficiary’s surviving
descendants who are substituted for the deceased beneficiary take by
representation the share to which the deceased beneficiary would have
been entitled had the deceased beneficiary survived the distribution
date. For the purposes of this paragraph, ‘‘deceased beneficiary’’
means a class member who failed to survive the distribution date and
left one or more surviving descendants;

(3) For the purposes of section 560:2-701, words of survivorship attached
to a future interest are not, in the absence of additional evidence, a
sufficient indication of an intent contrary to the application of this
section. Words of survivorship include words of survivorship that
relate to the distribution date or to an earlier or an unspecified time,
whether those words of survivorship are expressed in condition-prece-
dent, condition-subsequent, or any other form;
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(4) If a governing instrument creates an alternative future interest with
respect to a future interest for which a substitute gift is created by
paragraph (1) or (2), the substitute gift is superseded by the alternative
future interest only if an expressly designated beneficiary of the alter-
native future interest is entitled to take in possession or enjoyment.

(c) More than one substitute gift; which one takes. If, under subsection (b),
substitute gifts are created and not superseded with respect to more than one future
interest and the future interests are alternative future interests, one to the other, the
determination of which of the substitute gifts takes effect is resolved as follows:

(1) Except as provided in paragraph (2), the property passes under the
primary substitute gift;

(2) If there is a younger-generation future interest, the property passes
under the younger-generation substitute gift and not under the primary
substitute gift;

(3) In this subsection:

“‘Primary future interest’” means the future interest that would
have taken effect had all the deceased beneficiaries of the alternative
future interests who left surviving descendants survived the distribution
date.

‘‘Primary substitute gift’’ means the substitute gift created with
respect to the primary future interest.

““Younger-generation future interest’”” means a future interest
that:

(A) Isto a descendant of a beneficiary of the primary future interest;

(B) Is an alternative future interest with respect to the primary future
interest;

(C) Is a future interest for which a substitute gift is created; and

(D) Would have taken effect had all the deceased beneficiaries who
left surviving descendants survived the distribution date except
the deceased beneficiary or beneficiaries of the primary future
interest.

‘“Younger-generation substitute gift’’ means the substitute gift
created with respect to the younger-generation future interest.

(d) If no other takers, property passes under residuary clause or to trans-
feror’s heirs. Except as provided in subsection (e), if, after the application of
subsections (b) and (c), there is no surviving taker, the property passes in the
following order:

(1) If the trust was created in a nonresiduary devise in the transferor’s will
or in a codicil to the transferor’s will, the property passes under the
residuary clause in the transferor’s will; for purposes of this section, the
residuary clause is treated as creating a future interest under the terms
of a trust;

(2) If no taker is produced by the application of paragraph (1), the property
passes to the transferor’s heirs under section 560:2-711.

(e) I no other takers and if future interest created by exercise of power of
appointment. If, after the application of subsections (b) and (c), there is no surviving
taker and if the future interest was created by the exercise of a power of appointment:

(1) The property passes under the donor’s gift-in-default clause, if any,
which clause is treated as creating a future interest under the terms of a
trust; and

(2) If no taker is produced by the application of paragraph (1), the property
passes as provided in subsection (d). For purposes of subsection (d),
“‘transferor’” means the donor if the power was a nongeneral power and
means the donee if the power was a general power.
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(f) Notwithstanding the foregoing, if a revocable inter vivos trust terminates
on the death of the settlor of the trust and all the assets are to be distributed outright
sections 560:2-603 and 560:2-604 shall determine whether a gift has lapsed and who
shall receive the property.”’

SECTION 3. Section 560:3-905, Hawaii Revised Statutes, is amended to
read as follows:

€¢§560:3-905 Penalty clause for contest. A provision in a will or trust
purporting to penalize any interested person for contesting the will or trust or
instituting other proceedings relating to the probate or trust estate is unenforceable if
probable cause exists for instituting proceedings.”’

SECTION 4. Section 560:3-914, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§560:3-914 Disposition of unclaimed assets. [If an heir, devisee, or
claimant cannot be found, the personal representative shall distribute the share of the
missing person, whether realty or personalty, to that person’s guardian of the
property, if any, otherwise to the State to become a part of the treasury of the State
under chapters 523A and 665, as appropriate.] When any real or personal property
remains in the hands of the personal representative or trustee, after payment in the
order specified in section 560:3-805, and no heirs, devisees, or claimants of the
decedent, or beneficiaries of a trust, entitled to the property, can be located after
reasonable search and inquiry, the personal representative or trustee, at the filing of
the petition for final accounts, or termination of the trust, shall report the fact to the
court, which shall forthwith enter an order authorizing the transfer of the property to
the state director of finance, and the personal representative or trustee shall immedi-
ately transfer the property to the director of finance for disposition as provided in
chapters 523A and 665, whichever is appropriate. The state director of finance, at
any time, may authorize the payment out of the general funds of any amount so
forwarded to any person who establishes to the satisfaction of the director of finance
that the person is legally entitled as an heir, devisee, or claimant of the decedent, or a
beneficiary of a trust, and the person shall be entitled to receive the amount out of
any moneys in the general revenues of the State not otherwise appropriated, upon
warrant drawn by the state comptroller.”’

SECTION 5. Section 560:3-916, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§560:3-916 Apportionment of estate taxes. (a) For purposes of this
section:

‘‘Estate’’ means the gross estate of a decedent as determined for the purpose
of federal estate tax and the estate tax payable to this State.

“‘Fiduciary’’ means personal representative or trustee.

‘‘Person’’ means any individual, partnership, association, joint stock com-
pany, corporation, government, political subdivision, governmental agency, or local
governmental agency.

‘‘Person interested in the estate’” means any person entitled to receive, or
who has received, from a decedent or by reason of the death of a decedent any
property or interest therein included in the decedent’s estate. It includes a personal
representative, conservator, and trustee.

‘‘State’” means any state, territory, or possession of the United States, the
District of Columbia, and the Commonwealth of Puerto Rico.
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“Tax”’ means the federal estate tax -and the additional -inheritance tax
1mposed by Hawaii and interest and penalties imposed in addition to the tax.

- (b) Except as provided.in subsection [(i)] (j) and, unless the will otherwise
provides, the tax shall be apportioned among all persons interested in the estate. The
apportionment is to be made in the proportion that the value of the interest of each
person interested in the estate bears to the total value of the interests of all persons
interested in the estate. The values used in determining the tax are to be used for that
purpose. If the decedent’s will directs a method of apportionment of tax different
from the method described in this chapter, the method described in the will controls.

(¢) The expenses reasonably incurred by any fiduciary and by other persons
interested in the estate in ‘connection with the determination of the amount and
apportionment of the tax shall be apportioned as provided in subsection (b) and
charged and collected as a part of the tax apportioned. If the court finds it is
inequitable to apportion the expenses as provided in subsection (b), it may direct
apportionment equitably.

[(©)] (d) (1) The court in which venue lies for the administration of the estate
of a decedent, on petition for the purpose may determine the apportlon-
ment of the tax;

(2) If the court finds that it is inequitable to apportion interest and penalties
in the manner provided in subsection (b), because of special circum-

stances, it may direct apport1onment thereof in the manner it finds

, equitable;

(3) If the court finds that the assessment of penalties and interest assessed
in relation to the tax is due to delay caused by the negligence of the
fiduciary, the court may charge the fiduciary with the amount of the

, assessed penalties and interest; '
~'(4) In any action to recover from any person interested in the estate the
" amount of the tax apportioned to the person in accordance with this
chapter the determination of the court in respect thereto shall be prima
facie correct. . '

[(@)] (&) (1) The personal representative. or other person in possession of the
property of the decedent required to pay the tax may withhold from any
property distributable to any person interested in.the estate, upon its

. distribution to that person, the amount of tax attributable to that
person’s interest. If the property in possession of the personal represen-
tative or other person required to pay the tax and distributable to any
person interested in the estate is insufficient to satisfy the proportionate
amount of the tax determined to be due from the person, the personal
representative or other person required to pay the tax may recover the
deficiency from the person interested in the estate. If the property is not
in the possession of the personal representative or the other person
required to pay the tax, the personal representative or the other person
required to pay the tax may recover from any person interested in the
estate the amount of the tax apportioned to the person in accordance
with this chapter;

(2) If property held by the personal representatlve is distributed prior to
final apportionment of the tax, the distributee shall provide a bond or
other security for the apportionment liability in the form and amount
prescribed by the personal representative.

[(e)] (f) (1) In making an apportionment, allowances shall be made for any
exemptions granted, any classification made of persons interested in the

estate and for any deductions and credits. allowed by the law i 1mposmg
the tax;
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(2) Any exemption or deduction allowed by reason of the relationship of
any person to the decedent or by reason of the purposes of the gift
inures to the benefit of the person bearing such relationship or receiving
the gift; but if an interest is subject to a prior present interest which is
not allowable as a deduction, the tax apportionable against the present
interest shall be paid from principal;

(3) Any deduction for property previously taxed and any credit for gift
taxes or death taxes of a foreign country paid by the decedent or the
decedent’s estate inures to the proportionate benefit of all persons liable
to apportionment;

(4) Any credit for inheritance, succession or estate taxes or taxes in the
nature thereof applicable to property or interests includable in the
estate, inures to the benefit of the persons or interests chargeable with
the payment thereof to the extent proportionately that the credit reduces
the tax;

(5) To the extent that property passing to or in trust for a surviving spouse
or reciprocal beneficiary or any charitable, public or similar purpose is
not an allowable deduction for purposes of the tax solely by reason of
an inheritance tax or other death tax imposed upon and deductible from
the property, the property is not included in the computation provided
for in subsection (b) [hereof], and to that extent no apportionment is
made against the property. The sentence immediately preceding does
not apply to any case if the result would be to deprive the estate of a
deduction otherwise allowable under section 2053(d) of the Internal
Revenue Code of 1986, as amended, of the United States, relating to
deduction for state death taxes on transfers for public, charitable, or
religious uses.

[(£)] (&) No interest in income and no estate for years or for life or other
temporary interest in any property or fund is subject to apportionment as between the
temporary interest and the remainder. The tax on the temporary interest and the tax,
if any, on the remainder is chargeable against the corpus of the property or funds
subject to the temporary interest and remainder.

[(&)] (h) Neither the personal representative nor other person required to pay
the tax is under any duty to institute any action to recover from any person interested
in the estate the amount of the tax apportioned to the person until the expiration of
the three months next following final determination of the tax. A personal represen-
tative or other person required to pay the tax who institutes the action within a
reasonable time after the three-month period is not subject to any liability or
surcharge because any portion of the tax apportioned to any person interested in the
estate was collectible at a time following the death of the decedent but thereafter
became uncollectible. If the personal representative or other person required to pay
the tax cannot collect from any person interested in the estate the amount of the tax
apportioned to the person, the amount not recoverable shall be equitably apportioned
among the other persons interested in the estate who are subject to apportionment.

[(h)] (i) A personal representative acting in another state or a person required
to pay the tax domiciled in another state may institute an action in the courts of this
State and may recover a proportionate amount of the federal estate tax, of an estate
tax payable to another state or of a death duty due by a decedent’s estate to another
state, from a person interested in the estate who is either domiciled in this State or
who owns property in this State subject to attachment or execution. For the purposes
of the action the determination of apportionment by the court having jurisdiction of
the administration of the decedent’s estate in the other state is prima facie correct.

[()] (1) If the liabilities of persons interested in the estate as prescribed by
this chapter differ from those which result under the federal estate tax law, the
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liabilities imposed by the federal law will control and the balance of this section
shall apply as if the resulting liabilities had been prescribed herein.”

SECTION 6. Section 560:3-1201, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) Any person indebted to the decedent or having possession of tangible
personal property or an instrument evidencing a debt, obligation, stock, chose in
action, or other intangible personal property belonging to the decedent shall make
payment of the indebtedness or deliver the tangible personal property or an instru-
ment evidencing the debt, obligation, stock, chose in action, or other intangible
personal property to a person or persons claimed to be the successor or successors of
the decedent or to the department of human services where the department has paid
for the decedent’s burial pursuant to section 346-15, upon being presented a death
certificate for the decedent and an affidavit made by or on behalf of the claimed
successor or successors or the department of human services stating that:

(1) The gross value of the decedent’s estate in this State does not exceed
[$60.000;] $100,000; except that any motor vehicles registered in the
decedent’s name may be transferred regardless of value pursuant to this
section;

(2) No application or petition for the appointment of a personal representa-
tive is pending or has been granted in this State; and

(3) (A) The claimed successor or successors are entitled to the property

and explaining the relationship of the claimed successor or suc-
cessors to the decedent; or
(B) The department of human services has paid for the decedent’s
burial.
The affidavit of the department of human services shall have priority over any other
claim presented pursuant to this section.”

SECTION 7. Section 560:3-1205, Hawaii Revised Statutes, is amended to
read as follows: '

¢8560:3-1205 Estates of [$60,000] $100,000 or less; clerk of court to
administer. If a person dies leaving property in this State of a total value not
exceeding [$60,000,] $100,000 and a personal representative of the estate has not
been appointed in the State, the clerk of the court of the judicial circuit in which the
decedent was residing or domiciled at the time of the decedent’s death or left
property may, upon the verified petition of the clerk or of any interested person,
obtain an order authorizing the clerk to administer the estate, and, as the personal
representative, the clerk shall collect and receive the property and administer the
same. The order may be made without notice or hearing, at the discretion of the
court. Except as otherwise specifically required or authorized by law or where the
clerk may be interested as an heir, or devisee, no clerk of any court shall act as
personal Tepresentative of any estate where the value of the same is in excess of
[$60,000.] $100,000. No fees shall be allowed the clerk, except as set forth in section
560:3-1211.” :

SECTION 8. Section 560:3-1211, Hawaii Revised Statutes, is amended to
read as follows:

¢“§560:3-1211 Exemption from costs. All proceedings under this part shall
be free from ail costs of court, except that the clerk may charge the actual expenses
for advertising the notice specified in section 560:3-1206, the advertising, posting,
or service fees required in carrying out any order of the court, including orders
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relating to the sale of real or personal property, and any expenses reasonably
necessary for the preservation, disposal, distribution, and administration of the
estate, together with a fee of three per cent of the market value of the first [$60,000]
$100,000 in the gross estate, the fee to be paid into the treasury of the State as a
government realization from any available assets of the estate; provided that if the
administration is completed by another personal representative on account of the
size of the estate or for any other reason, no fee shall be charged by the clerk.”’

SECTION 9. Section 560:3-1212, Hawaii Revised Statutes, is amended to
read as follows:

“§560:3-1212 Estates of persons leaving no known relatives. Every coro-
ner or medical examiner who is called to investigate the death of any person leaving
no known spouse or reciprocal beneficiary, issue, parent, grandparent, or issue of
grandparents over the age of majority in the State, shall take immediate charge of the
decedent’s personal effects and if in the discretion of the coroner the value of such
personal effects is in excess of $2,500, forthwith deliver them to the clerk of the
court of the judicial circuit in which such decedent died.

If after ten days no person appears, competent to initiate appropriate probate
proceedings, the clerk shall administer the estate pursuant to the provisions of this
part; provided that if the decedent’s estate is of a value exceeding [$60,000]
$100,000, the clerk shall notify the judge of the circuit having charge of the probate
calendar, and shall petition for the appointment of a personal representative of such
estate other than the clerk. In the meantime the clerk may take such steps as may be
appropriate to preserve and conserve the real and personal property of the decedent.
All expenses in connection with the taking possession, care, and conservation of the
property and with such proceedings shall be proper charges against the estate of the
decedent. The corporation counsel or county attorney of each county shall advise,
assist, and represent as far as necessary any of such officers in the performance of
any act or the institution or prosecution of any proceeding required by this section. If
the decedent’s estate is of a value not exceeding $2,500 and the decedent has no
known relatives or whose relatives have failed to indicate any means of disposition
of the estate, then the coroner or medical examiner having custody of the property
shall dispose of the property in an appropriate manner, which may be any one of the
following or a combination thereof:

(1) Where the estate consists only of money and is not in excess of $2,500
and expenditures have been made in connection with such death, to
reimburse the appropriate city and/or county office that made the
disbursement to defray said expenses;

(2) Where the estate consists of cash or personal belongings of monetary
value, or both, not exceeding $2,500, to liquidate the personal belong-
ings and apply the proceeds, together with the cash, if the total does not
exceed $2,500, in accordance with paragraph (1);

(3) Where the assets in the estate are of no monetary value (unsalable) and
in the best judgment and discretion of the coroner or medical examiner
can be used by some charitable institution, to donate the assets to
whatever charitable institution is willing and able to pick up the assets
in question;

(4) Where the assets have no value whatsoever or are in such condition
that, in the best judgment and discretion of the coroner or medical
examiner, a charitable institution cannot use the properties, or will not
receive the properties, to destroy the same in any manner the coroner or
medical examiner sees fit; and
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(5) If under paragraphs (1) and (2), there are assets remaining, then the
coroner or medical examiner shall forthwith forward the same to the
state director of finance for disposition as provided in chapter 523A.”’

SECTION 10. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 11. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 12. This Act shall take effect on July 1, 2000.
(Approved April 26, 2000.)

ACT 49 H.B. NO. 2846

A Bill for an Act Relating to Condominium Property Regimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that condominium governing documents,
and condominium apartment leases or ground leases, contain inconsistencies and
ambiguities concerning responsibility for lease rent renegotiation that have become
the source of disputes and litigation between associations and their members, and
between association members. The legislature further finds that the condominium
association is best equipped to conduct these lease rent renegotiations, but that costs
should be borne only by those association members whose apartments are in
leasehold at that time.

SECTION 2. Chapter 514A, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

¢“§514A- Lease rent renegotiation. (a) Notwithstanding any provision in
the declaration or bylaws of any property subject to this chapter, any lease or
sublease of the property or of an apartment, or an undivided interest in the land to an
apartment owner, whenever any lease or sublease of the property, an apartment, or
an undivided interest in the land to an apartment owner provides for the periodic
renegotiation of lease rent thereunder, the association of apartment owners shall
represent the apartment owners in all negotiations and proceedings, including but
not limited to appraisal or arbitration, for the determination of lease rent as a
common expense of the association.

(b) If some, but not all of the apartment owners have purchased the leased fee
interest appurtenant to their apartments, all costs and expenses of the renegotiation
shall be assessed to the remaining lessees in the same proportion that the common
interest appurtenant to each lessee’s apartment bears to the common interest appurte-
nant to all Iessees’ apartments. The unpaid amount of this assessment shall constitute
a lien upon the lessee’s apartment, which may be collected in accordance with
sections 514A-90 and 514A-94 in the same manner as an unpaid common expense.’’

SECTION 3. New statutory material is underscored.’
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SECTION 4. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 50 H.B. NO. 2895

A Bill for an Act Relating to Environmental Impact Statements.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there is a need to clarify that the
preparation of environmental assessments or environmental impact statements
should identify and address effects on Hawaii’s culture, and traditional and custom-
ary rights.

The legislature also finds that native Hawaiian culture plays a vital role in
preserving and advancing the unique quality of life and the ‘‘aloha spirit’’ in Hawaii.
Articles IX and XII of the state constitution, other state laws, and the courts of the
State impose on government agencies a duty to promote and protect cultural beliefs,
practices, and resources of native Hawaiians as well as other ethnic groups.

Moreover, the past failure to require native Hawaiian cultural impact assess-
ments has resulted in the loss and destruction of many important cultural resources
and has interfered with the exercise of native Hawaiian culture. The legislature
further finds that due consideration of the effects of human activities on native
Hawaiian culture and the exercise thereof is necessary to ensure the continued
existence, development, and exercise of native Hawaiian culture.

The purpose of this Act is to:

(1) Require that environmental impact statements include the disclosure of
the effects of a proposed action on the cultural practices of the commu-
nity and State; and

(2) Amend the definition of ‘‘significant effect’’ to include adverse effects
on cultural practices.

SECTION 2. Section 343-2, Hawaii Revised Statutes, is amended by amend-
ing the definitions of ‘‘environmental impact statement’> or ‘‘statement’’ and
“‘significant effect’’, to read as follows:

“““‘Environmental impact statement’> or ‘‘statement’’ means an informa-
tional document prepared in compliance with the rules adopted under section 343-6
and which discloses the environmental effects of a proposed action, effects of a
proposed action on the economic [and] welfare, social welfare, and cultural practices
of the community and State, effects of the economic activities arising out of the
proposed action, measures proposed to minimize adverse effects, and alternatives to
the action and their environmental effects.

The initial statement filed for public review shall be referred to as the draft
statement and shall be distinguished from the final statement which is the document
that has incorporated the public’s comments and the responses to those comments.
The final statement is the document that shall be evaluated for acceptability by the
respective accepting authority.

‘‘Significant effect’” means the sum of effects on the quality of the environ-
ment, including actions that irrevocably commit a natural resource, curtail the range
of beneficial uses of the environment, are contrary to the State’s environmental
policies or long-term environmental goals as established by law, or adversely affect
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»

the economic [or] welfare, social welfare[.], or cultural practices of the community
and State.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 51 H.B. NO. 2996

A Bill for an Act Relating to Agricultural Loans.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that a substantial number of individuals
and families are undertaking agricultural production on a part-time basis to supple-
ment earnings obtained from full-time employment by one or more members of the
household. In many instances, the individual and family are dependent upon farm
earnings to make ends meet and provide other amenities for the family. With the
uncertainties involved in farming, such as market demand, prices, government
regulations, and weather, these people find that they are not able to leave the security
of a steady income provided by their full-time employment and the benefits provided
by their employer, especially medical coverage. Many part-time farmers want to
expand their farm production as their limited operations are profitable.

Current government programs are tailored for full-time farming, conse-
quently leaving these entrepreneurial and hard-working individuals with limited
avenues for funding their operation. A loan program to assist part-time farmers
would not only enable these individuals to expand their farming enterprise, but
would increase the export potential of certain crops, as many part-time farmers are
nurturing crops that are exportable. Exportable crops include fruits (papayas),
ormnamentals (orchids for cut flower and potted plants, and certified potted foliage),
and plants with pharmaceutical qualities (awa root). Moreover, increasing exposts
would be beneficial to the state economy.

Farming activities today are increasingly being undertaken by recent immi-
grants to the State. Many of these immigrants are already skilled in farming
techniques and have taken up farming as a livelihood. These immigrants are the
“new wave’’ of farmers, as older farming generations are ceasing their farming
activities, and turning their farmland into more profitable urban investments.

The legislature also finds that diversified agriculture is undergoing a signifi-
cant period of transition and is a dynamic growth industry. With the closures of most
of the State’s sugar plantations, prime agricultural land, water, and an agriculturally-
oriented labor force are now available for diversified agricultural development and
expansion. As diversified agriculture grows, there will be a greater need to utilize
and market the expected increase in agricultural production.

One of the primary ways to utilize the increase in production is through
further development of value-added products. Processing and manufacturing present
unlimited opportunities to sell agricultural products to vast export markets. Unlike
fresh agricultural products, processed products are not restricted in shipment to
export markets by quarantine regulations pertaining to pests, such as fruit flies. In
addition, processed agricultural products are generally less perishable, allowing for
greater ease in transport and shipment. A strong link exists between the production
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of agricultural products at the farm and the processing and marketing of those
products. Just as there is a need for financing for farm enterprises, a need for
financing also exists for the processing and manufacturing of agricultural products.
The purpose of this Act is to expand the agricultural loan program by:
(1) Reducing state residency requirements for permanent resident aliens
seeking financing under the State’s agricultural loan program; and
(2) Enabling qualified part-time farmers, and food manufacturers located
in the State who use Hawaii-grown agricultural products, to obtain
loans under the agricultural loan program.

SECTION 2. Section 155-1, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§155-1 Definitions. Whenever used in this chapter:

[(1) ‘‘Farm land’’ means land in the State used for agricultural purposes,
including general farming, cane growing, fruit growing, flower grow-
ing, grazing, dairying, the production of any form of livestock or
poultry, and any other form of agricultural activity. It includes land
required for an adequate farm dwelling and other essential farm build-
ings, roads, wasteland.

(2) “*Qualified farmer’’ means a person of proven farming ability who
operates the person’s own farm on land owned by the person in fee or
on land rented or leased from others and who is presently devoting, has
recently devoted, or intends to devote most of the person’s time or who
derives a major portion of the person’s net cash income from direct
participation in farming in its broadest sense. It includes Hawaii part-
nerships controlled to the extent of seventy-five per cent by persons
who would qualify individually and would meet the eligibility require-
ments of section 155-10. It also includes small corporations where at
least seventy-five per cent of each class of stock issued by the corpora-
tion is owned by persons who qualify individually and would meet the
eligibility requirements of section 155-10 and where seventy-five per
cent of the directors are qualified farmers. It also includes corporations
incorporated in the State primarily for agricultural production purposes;
actively engaged in agricultural production for a minimum of two
years; and with at least seventy-five per cent of each class of stock
owned by residents of this State.

(3) “‘New farmer program’” means a new farm enterprise for qualified new
farmers, including persons who are displaced from employment in an
agricultural production enterprise, college graduates in agriculture,
community college graduates in agriculture, and members of the Ha-
waii Young Farmer Association and Future Farmer of America gradu-
ates with farming projects, persons who have not less than two years’
experience as part-time farmers, persons who have been farm tenants or
farm laborers, or other individuals who have for the two years last
preceding their application obtained the major portion of their income
from farming operations, and persons who by reason of ability, experi-
ence, and fraining as vocational trainees are likely to successfully
operate a farm, who otherwise meet the eligibility requirements of
section 155-10.

(4) “‘Cooperative’” means a nonprofit association of farmers organized
under chapter 421.
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(5) “‘Mortgage’’ includes [such]' classes of liens on farm land and other
authorized security as are approved by the department of agriculture
and the credit instruments secured thereby.

(6) ““Private lender’’ includes banks, savings and loan associations, credit
unions, mortgage companies, and other qualified companies whose
business includes the making of loans in the State.]

“‘Cooperative’’ means a nonprofit association of farmers organized under

chapter 421.

“‘Farm land’’ means land used for agricultural purposes, including general
farming, cane growing, fruit growing, flower growing, grazing, dairying, the produc-
tion of any form of livestock or poultry, and any other form of agricultural activity. It
includes land required for an adequate farm dwelling and other essential farm
buildings, roads, and wasteland.

““Food manufacturers’’ means entities that process Hawaii-grown agricul-
tural products or that utilize Hawaii-grown agricultural products as an ingredient in
the manufacturing process. Processed and manufactured agricultural food products
include items such as chips, dairy products, guava and papaya puree, macadamia nut
products, fruit drinks, juices, nectars, jams, jellies, packaged coffee, processed
vegetables, freeze-dried and fresh poi, processed meat products, cookies, and
candies.

““Mortgage’’ includes classes of liens on farm land and other authorized
security as are approved by the department of agriculture and the credit instruments
secured thereby.

““New farmer program’’ means a new farm enterprise for qualified new
farmers, including persons who are:

(1) Displaced from employment in an agricultural production enterprise;
(2) College graduates in agriculture; :
(3) Community college graduates in agriculture;

(4) Members of the Hawaii Young Farmer Association and Future Farmer
of America graduates with farming projects;

(5) Persons who have not less than two years’ experience as part-time
farmers;

(6) Persons who have been farm tenants or farm laborers;

(7) Other individuals who for the two years last preceding their application
have obtained the major portion of their income from farming opera-
tions; and

(8) Persons who by reason of ability, experience, and training as vocational

trainees are likely to successfully operate a farm, who otherwise meet
the eligibility requirements of section 155-10.

““Part-time farmer’’ means a person of proven farming ability who:

(1) Has been operating the person’s farm for at least two years on land

owned by the person in fee or on land rented or leased from others;

(2) Is presently devoting a portion of the person’s time to farming; and

(3) Derives between twenty-five to fifty per cent of the person’s net cash

income from direct participation in farming in its broadest sense.

““Private lender’’ includes banks, savings and loan associations, credit
unions, mortgage companies, and other qualified companies whose business_in-
cludes the making of loans in the State.

“‘Qualified farmer’’ means a person of proven farming ability who operates
the person’s own farm on land owned by the person in fee or on land rented or leased
from others and who is presently devoting, has recently devoted, or intends to devote
most of the person’s time or who derives a major portion of the person’s net cash
income from direct participation in farming in its broadest sense. It includes:

96



ACT 51

(1) Hawaii partnerships controlled to the extent of seventy-five per cent by
persons who would qualify individually and would meet the eligibility
requirements of section 155-10;

(2) Small corporations where at least seventy-five per cent of each class of
stock issued by the corporation is owned by persons who qualify
individually and would meet the eligibility requirements of section
155-10 and where seventy-five per cent of the directors are qualified
farmers; and

(3) Corporations incorporated in the State primarily for agricultural pro-
duction purposes; actively engaged in agricultural production for a
minimum of two years; and with at least seventy-five per cent of each
class of stock owned by residents of this State.”’

SECTION 3. Section 155-2, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§155-2 Objectives. One of the objectives of the department of agriculture
shall be to promote the agricultural development of the State by stimulating,
facilitating, and granting loans to qualified farmers[.] and food manufacturers.

The department shall encourage the growth, development, and [well being]
well-being of agriculture in the State by [maximizing]:

(1) Maximizing the use of limited state funds and resources in encouraging

development of new farmers and new crops; [assisting]

(2) Assisting qualified farmers and food manufacturers with loans; [en-
couraging]

(3) Encouraging private lenders to make loans to qualified farmers and
food manufacturers directly, or in cooperation, or in participation with
the State; and [providing]

(4) Providing relief to farmers in times of emergencies.

The department shall also establish standards and criteria pursuant to which
loans may be provided to qualified farmers and food manufacturers who cannot
secure credit from other sources at reasonable rates and terms. Any assessment of the
program shall consider its purpose and intent [which] that involves credit risk
beyond that of banks and other private lenders, and [such] the assessment shall be
based on standards of similar programs.’’

SECTION 4. Section 155-4, Hawaii Revised Statutes, is amended as follows:

¢‘§155-4 Powers and duties of the department. The department of agricul-

ture shall have the following powers:

(1) Employ a secretary, who may be exempt from chapters 76 and 77, and
[such] other full-time and part-time employees, subject to chapters 76
and 77, as are necessary to effectuate the purposes of this chapter,
subject further to the limitation of funds in the agricultural loan reserve
fund;

(2) Designate [such] agents throughout the State as may be necessary for
property appraisal, the consideration of loan applications, and the
supervision of farming operations of borrowers. The agents may be
compensated for their services at [such] rates [as] the department in its
discretion may fix;

(3) Initiate and carry on a continuing research and education program,
utilizing and coordinating the services and facilities of other govern-
ment agencies and private lenders to the maximum, to inform qualified
farmers concerning procedures for obtaining loans and to inform pri-

97



ACT 51

vate lenders concerning the advantages of making loans to qualified
farmers;

(4) Cooperate with private and federal government farm loan sources to
increase the amount of loan funds available to qualified farmers in the
State;

(5) Assist individual qualified farmers in obtaining loans from other
sources. Insofar as available funds and staff permit, counsel and assist
individual farmers in establishing and maintaining proper records to
prove their farming ability for loan purposes;

(6) Insure loans made to qualified farmers and food manufacturers by
private lenders under section 155-5;

(7) Participate in loans made to qualified farmers and food manufacturers
by private lenders under section 155-6;

(8) Make direct loans to qualified farmers and food manufacturers under
section 155-8;

(9) Borrow money for loan purposes;

(10) Assign and sell mortgages;

(11) Hold title to, maintain, use, manage, operate, sell, lease, or otherwise
dispose of personal and real property acquired by way of foreclosure,
voluntary surrender, or otherwise, to recover moneys loaned;

(12) Sue and be sued in the name of the ‘‘State of Hawaii’’;

(13) Exercise [such] incidental powers as are deemed necessary or requisite
to fulfill its duty in carrying out the purposes of this chapter;

(14) Delegate authority to its chairperson to approve loans, where the
requested amount plus any principal balance on existing loans to the
applicant, does not exceed $25,000 of state funds; and

(15) Adopt rules pursuant to chapter 91 necessary for the purpose of this
chapter.”

SECTION 5. Section 155-5, Hawaii Revised Statutes, is amended by amend-
ing subsections (a) and (b) to read as follows:

¢‘(a) The department of agriculture may insure up to ninety per cent of the
principal balance of a loan, plus interest due thereon, made to a qualified farmer [or],
qualified new farmer, or qualified food manufacturer by a private lender who is
unable to otherwise lend the applicant sufficient funds at reasonable rates; provided
that at no time shall the aggregate amount of the State’s liability, contingent or
otherwise, on loans insured under this section and section 155-6 exceed
$10,000,000.

(b) Loans insured under this section shall be limited by the provisions of
sections 155-9 through 155-13 for purposes of class ‘“A’’ through class “F’[.];
provided that class ‘“E’’ loans to food manufacturers shall not be subject to section
155-10.”

SECTION 6. Section 155-5.5, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

¢“(a) The department of agriculture may guarantee up to ninety per cent of
the principal balance of a loan, plus interest due thereon, made to a qualified farmer,
qualified food manufacturer, or cooperative by a private lender; provided that at no
time shall the aggregate amount of the State’s liability, contingent or otherwise, on
loans guaranteed under this section[, section] and sections 155-5, [and section] 155-
6, and 155-6.5 exceed $10,000,000.

(b) Loans guaranteed under this section shall be limited by the provisions of
sections 155-9 through 155-13 for purposes of [class] classes ““A’’, “‘B’*, ““C’’, and
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““E”’[.]; provided that class ‘‘E’’ loans to food manufacturers shall not be subject to
section 155-10. No class ‘‘D’’ and ‘‘F’’ loans shall be made under this section.’’

SECTION 7. Section 155-6, Hawaii Revised Statutes, is amended by amend-
ing subsections (a) and (b) to read as follows:

‘“(a) The department of agriculture may provide funds for a share, not to
exceed ninety per cent, of the principal amount of a loan made to a qualified farmer
[or], qualified new farmer, or qualified food manufacturer by a private lender who is
unable otherwise to lend the applicant sufficient funds at reasonable rates.

(b) Participating loans under this section shall be limited by sections 155-9 to
155-13 for purposes of class ‘“*‘A”’ through class “‘F’’, the department’s share not to
exceed the maximum amounts specified therefor].]; provided that class ‘“E’’ loans to
food manufacturers shall not be subject to section 155-10.”

SECTION 8. Section 155-6.5, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read:

‘‘(a) The department of agriculture, for a fee, may underwrite and service
loans for cooperating private lenders and government loan programs providing loan
funds to qualified farmers[.] and qualified food manufacturers. All fees shall be
deposited into the agricultural loan reserve fund.”’

2. By amending subsection (c¢) to read:

““(c) Loans underwritten or serviced under this section shall be limited by
sections 155-1 and 155-9 to 155-12[.]; provided that class ‘‘E’’ loans to food
manufacturers shall not be subject to section 155-10. No class *‘D’” and “‘F’’ loans
shall be underwritten or serviced under this section.’’

SECTION 9. Section 155-8, Hawaii Revised Statutes, is amended by amend-
ing subsections (a), (b), and (c) to read as follows:

‘‘(a) The department of agriculture may make loans directly to qualified
farmers [or], qualified new farmers, or qualified food manufacturers who are unable
to obtain sufficient funds at reasonable rates from private lenders either indepen-
dently or under sections 155-5, 155-5.5, and 155-6.

(b) Loans made under this section shall be limited by sections 155-9 to 155-
13[.]; provided that class ‘‘E’’ loans to food manufacturers shall not be subject to
155-10.

(c) Loans made under this section shall bear simple interest on the unpaid
principal balance, charged on the actual amount disbursed to the borrower. The
interest rate on loans of [classes] class ““A’’, “B”’, *‘C”’, [and] “‘E’’, and ‘°G’’ shall
be at a rate of one per cent below the prime rate or at a rate of seven and one-half per
cent a year, whichever is less. For purposes of this subsection, the prime rate shall be
determined on January 1 and July 1 of each year, and shall be the prime rate charged
by the two largest banks in the State identified by the department of commerce and
consumer affairs. If the prime rates of the two largest banks are different, the lower
prime rate of the two shall apply. The interest rate on class ‘‘F’’ loans shall be six per
cent a year. If the money loaned is borrowed by the department, then the interest on
loans of [such] the classes shall be the rate as determined above or one per cent over
the cost to the State of borrowing the money, whichever is greater. Interest on class
“D’’ loans shall not be less than three per cent a year.”

SECTION 10. Section 155-9, Hawaii Revised Statutes, is amended to read as
follows:
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¢¢§155-9 Classes of loans; purposes, terms, eligibility. (a) Loans made
under this chapter shall be for the purposes and in accordance with the terms
specified in classes ‘A’ through ‘‘F’’ in this section and shall be made only to
applicants who meet the eligibility requirements specified therein and except as to
class ““B’’ loans to associations and class ‘‘E’’ loans, the eligibility requirements
specified in section 155-10. The maximum amount of a loan for class “‘A”’, ““C”’,
“D”, and ‘“‘F’ loans to an individual applicant shall also apply to any loan
application submitted by a partnership, corporation, or other entity, and for the
purpose of determining whether the maximum loan amount to any individual will be
exceeded, outstanding loans to any partnership, corporation, or other entity [in
which such] that the individual has a legal or equitable interest in excess of twenty
per cent shall be taken into account.

(b) Class A: Farm ownership and improvement loans shall provide for:

(1) The purchase or improvement of farm land;

(2) The purchase, construction, or improvement of adequate farm dwell-

ings, and other essential farm buildings; and

(3) The liquidation of indebtedness incurred for any of the foregoing

purposes.

The loans shall be for an amount not to exceed $400,000 and for a term not to
exceed forty years. To be eligible, the applicant shall (A) derive, or present an
acceptable plan to derive, a major portion of the applicant’s income from and devote,
or intend to devote, most of the applicant’s time to farming operations; and (B) have
or be able to obtain the operating capital, including livestock and equipment, needed
to successfully operate the applicant’s farm.

(c) Class B: Soil and water conservation loans shall provide for:

(1) Soil conservation practices;

(2) Water development, conservation, and use;

(3) Drainage; and

(4) The liquidation of indebtedness incurred for any of the foregoing

purposes.

The loans shall be for an amount not to exceed $35,000 to an individual or
$200,000 to an association and shall be for a term not to exceed twenty years for a
loan to an individual and forty years to an association. To be eligible, an individual
applicant shall have sufficient farm and other income to pay for farm operating and
living expenses and to meet payments on the applicant’s existing debts, including
the proposed soil and water conservation loan. An association, to be eligible, shall be
a nonprofit organization primarily engaged in extending services directly related to
the purposes of the loan to its members, and at least sixty per cent of its membership
shall meet the eligibility requirements specified in section 155-10.

(d) Class C: Farm operating loans shall be for the purpose of carrying on and
improving a farming operation, including:

(1) The purchase of farm equipment and livestock;

(2) The payment of production and marketing expenses including materi-

als, labor, and services;

(3) The payment of living expenses;

(4) The liquidation of indebtedness incurred for any of the foregoing

purposes; and

(5) The exportation of crops and livestock.

The loans shall be for an amount not to exceed $400,000 and for a term not to
exceed ten years. To be eligible, an applicant shall derive, or present an acceptable
plan to derive, a major portion of the applicant’s income from and devote, or intend
to devote, most of the applicant’s time to farming operations.

Qualified farmers affected by state eradication programs may also be eligible
for loans under this subsection. Loans made for rehabilitation from eradication
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programs shall be subject to the terms of class ‘‘C’’ loans; provided that the interest
rate shall be three per cent a year and the requirements in section 155-3 shall be
waived and paragraph (4) shall not apply.

(e) Class D: Emergency loans shall be for the purpose of providing relief and
rehabilitation to qualified farmers without limit as to purpose:

(1) In areas stricken by extraordinary rainstorms, windstorms, droughts,
tidal waves, earthquakes, volcanic eruptions, and other natural catastro-
phes;

(2) On farms stricken by livestock disease epidemics and crop blights;

(3) On farms seriously affected by prolonged shipping and dock strikes;

(4) During economic emergencies caused by overproduction, excessive
imports, and the like; and

(5) During other emergencies as determined by the board of agriculture.

The maximum amounts and period for the loans shall be determined by the
board of agriculture; provided that the board shall require that any settlement or
moneys received by qualified farmers as a result of an emergency declared under
this section shall first be applied to the repayment of an emergency loan made under
this chapter.

(f) Class E: Loans to farmers’ cooperatives [and], corporations, and food
manufacturers shall provide credit to [farmers’ cooperative associations and corpo-
rations] entities engaged in marketing, purchasing, and processing, and providing
farm business services, including:

(1)  Facility loans to purchase or improve land, building, and equipment for
an amount not to exceed $500,000 and a term not to exceed twenty
years;

(2) Operating loans to finance inventories of supplies[,] and materials
warehousing, and shipping commodities, extension of consumer credit
to justified farmer-members, and other normal operating expenses for
an amount not to exceed $300,000 and a term not to exceed seven
years; and

(3) The exportation of crops and livestock.

To be eligible, a farmers’ cooperative or corporation shall have a majority of
its board of directors and a majority of its membership as shareholders who meet the
eligibility requirements of section 155-10 and who devote most of their time to
farming operations, and the facility loans shall be for an amount not to exceed
$500,000 or eighty per cent of the cost of the project, whichever is the lesser.

To be eligible, a food manufacturer shall be licensed to do business in the
State, and the controlling interest of the entity shall possess a minimum of two years
of relevant processing or manufacturing experience as acceptable to the department
of agriculture. The entity shall process Hawaii-grown agricultural products or use
Hawaii-grown agricultural products as an ingredient in the manufacturing process.
Facility loans shall be for an amount not to exceed $500,000 or eighty per cent of the
cost of the project, whichever is the lesser. The requirements in section 155-10 shall
be waived for food manufacturing loans; however, the entity shall be a sound credit
risk with the ability to repay the money borrowed.

(g) Class F: Loans for new farmer programs shall provide for costs of a new
farm enterprise for qualified new farmers:

(1) Initial loans made under this class shall be for purposes and in accord-
ance with the terms specified in [classes] class ““‘A’* and “‘C’’ only, and
shall be made only for full-time farming. The loans shall be made for an
amount not to exceed $100,000 or eighty-five per cent of the cost of the
project, whichever is the lesser;
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(2) Any subsequent loan shall be made from classes ““‘A’’ to “‘D”’, respec-
tively, depending upon the purpose for which the loan funds are used;
and

(3) Borrowers shall comply with [such] special term loan agreements as
may be required by the department and shall take [such] special
training courses as the department deems necessary.

(h) Class G: Loans to part-time farmers shall be for farm improvement and
operating purposes for carrying on and improving farming operations, including
loans for:

(1) The purchase, construction, and improvement of farm production and

growing structures;

(2) The purchase of farm equipment or livestock; and

(3) The payment of production and marketing expenses, including materi-
als, labor, and services.

The ligquidation of indebtedness incurred for any of the purposes under this

subsection and for living expenses shall not be authorized purposes. Each loan shall
be for an amount not to exceed $25,000 and for a term not to exceed ten years.’’

SECTION 11. Section 155-10, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§155-10 General eligibility requirements for loans. To be eligible for

loans under this chapter, an applicant shall be:

(1) A qualified farmer, [or] a person under the new farmer program([;], or a
part-time farmer;

(2) A citizen of the United States who has resided in the State for at least
three years, or any permanent resident alien who has resided in the
State for at least [five] three years; provided that this requirement shall
not apply to applicants for class ‘“D’’ loans who otherwise qualify. In
the case of partnerships and corporations, the residence requirement
must be met by seventy-five per cent of the members or stockholders;

(3) A sound credit risk with the ability to repay the money borrowed; and

(4) Willing to carry out recommended farm management practices.”’

SECTION 12. Section 155-11, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read:

‘‘(a) Loans made under this chapter [shall] may be secured by duly recorded
first mortgages upon the following property within the State:

(1) Fee simple [farm] land;

(2) Leaseholds of [farm] land where the lease has an unexpired term at

least two years longer than the term of the loan;

(3) Crops, livestock, and equipment; and

(4) Other chattels.”’

2. By amending subsection (e) to read:

“‘(e) In case of the sale or transfer of the mortgaged land or goods [in which]
that the department has a security interest, as that term is defined in section 490:1-
201(37), the department may permit the mortgage or encumbrance to be assumed by
the purchaser. In case of the death of the borrower, the borrower’s heir or heirs, or
the borrower’s legal representative or representatives, shall have the option within
six months of the death to assume the mortgage of the deceased. The department or
its agents may, pending the exercise of the option and pending possession being
taken by the heirs or representatives, take possession of all mortgaged property and
carry on the [agricultural] operation connected therewith, and the expense of the
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same shall be added to the principal due upon the mortgage to bear interest at the
applicable rate.”’

SECTION 13. Section 155-12, Hawaii Revised Statutes, is amended to read
as follows:

€¢§155-12 Conditions. Every borrower who is granted a loan under this
chapter shall comply with the following conditions:
1) Expend no portion of the borrower’s loan for purposes other than those
sanctioned by the department of agriculturef.];

(2) Carry out recommended [farm] management practices, including the
keeping of proper records[.];

(3) Not sell or otherwise dispose of the mortgaged property except on
written consent of the lender, and except upon [such] conditions as may
be prescribed in writing by the lender[.];

(4) Undertake to pay, when due, all taxes, liens, judgments, or assessments
[which] that may be lawfully assessed against the property mortgaged,
together with the costs and expense of any foreclosure of [such] the
mortgage[.];

(5) Keep insured to the satisfaction of the department all buildings and
other insurable property covered by the mortgage. Insurance shall be
made payable to the mortgagee as its interests may appear at the time of
the loss. At the option of the lender, and subject to the general
regulations of the department, sums so received may be used to pay for
reconstruction of the buildings destroyed, or for decreasing the amount
of the indebtedness[.];

(6) Keep buildings in good repair; provide proper care for improvements,
stock, and implements; keep land free from noxious weeds; and prac-
tice good systems of husbandryl[.];

(7) All of the above conditions shall be held and construed to be a
provision of any mortgage executed by virtue of this chapter whether
appearing as a provision of the mortgage or not[.]; and

(8) If the borrower is in default in respect to the above conditions, or any
other conditions, or any other condition or covenant of the mortgage,
the whole of the loan shall, at the option of the lender become due and
payable forthwith. The lender may, with or without notice, take posses-
sion of the mortgaged property pending a foreclosure and may carry on
[agricultural] the business pursuvits upon the mortgaged premises, ex-
pending all reasonable sums therefor. [Such] The sums shall be a lien
on the mortgaged premises and be recoverable in any foreclosure
proceedings or otherwise. The lender may foreclose the mortgage by
any method provided for by law.”

SECTION 14. Section 171-14.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*‘(b) Any other law to the contrary notwithstanding, to be eligible to bid in an
auction for agricultural or pasture leases, a potential bidder shall be a bona fide
individual farmer or a nonindividual farm concern:

(1) 'Who has spent not less than two years, full-time, in farming operations;

[or]

(2) Who is an owner-operator of an established farm conducting a substan-

tial farming operation; [or]

(3) Who for a substantial period of the individual’s adult life resided on a

farm and depended on farm income for a livelihood; [or]
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(4) Who is an individual who has been a farm tenant or farm laborer or
other individual, who has for the two years last preceding the auction
obtained the major portion of their income from farming operations;
[or]

(5) Is an individual with a college degree in agriculture; [or]

(6) Is an individual who by reason of ability, experience, and training as a
vocational trainee is likely to successfully operate a farm; [or]

(7) 'Who has qualified for and received a commitment for a loan under the
Bankhead-Jones Farm Tenant Act as amended, or as may hereafter be
amended, for the acquisition of a farm; [or]

(8) Who is an individual who is displaced from employment in an agricul-
tural production enterprise; [or]

(9) Who is a member of the Hawaii Young Farmer Association or a Future
Farmer of America graduate with two years of training with farming
projects; [or]

(10) Who possesses the qualifications under the new farmer program pursu-
ant to section [155-1(3)] 155-1; or

(11) Who possesses [such] other qualifications as the board of land and
natural resources may prescribe pursuant to section 171-6 and this
section.”’

SECTION 15. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 16. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

Note

1. So in original.

ACT 52 H.B. NO. 2997

A Bill for an Act Relating to Aquaculture Loans.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 219-6, Hawaii Revised Statutes, is amended to read as
follows:

€¢§219-6 Loan; limitation and terms. Loans made under this chapter shall
be for the purposes and in accordance with the terms specified in classes ‘“A’°, ““‘B”’,
“C’’, and ‘D’ in paragraph (1), (2), (3), and (4) following and shall be made only
to applicants who meet the eligibility requirements specified therein:
(1) Class A: Aquaculture farm ownership and improvement loans. To
provide for:

(A) The purchase or improvement of aquaculture farm land and
waters;

(B) The purchase, construction, or improvement of adequate aqua-
culture farm dwellings, and other essential aquaculture farm
facilities; and

(C) The liquidation of indebtedness incurred for any of the foregoing
purposes.
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Such loans shall be for an amount not to exceed [$100,000] $400,000
and for a term not to exceed forty years. To be eligible the applicant
shall:

(1) Derive, or present an acceptable plan to derive, a major
portion of the applicant’s income from and devote, or intend
to devote, most of the applicant’s time to aquaculture farm-
ing operations; and

(ii) Have or be able to obtain the operating capital, including
fishstock and equipment, needed to successfully operate the
applicant’s aquaculture farm;

Class B: Aquaculture operating loans. To carry on and improve an

aquaculture operation, including:

(A) The purchase of aquaculture equipment and fishstock;

(B) The payment of production and marketing expenses including
materials, labor, and services;

(C) The payment of living expenses; and

(D) The liquidation of indebtedness incurred for any of the foregoing
purposes.

Such loans shall be for an amount not to exceed [$75,000] $400,000

and for a term not to exceed ten years. To be eligible, an applicant shall

derive or present an acceptable plan to derive a major portion of the
applicant’s income from and devote, or intend to devote, most of the
applicant’s time to aquaculture operations;

Class C: Aquaculture cooperative and corporation loans. To provide

credit to aquaculturalists’ cooperative associations and corporations

engaged in marketing, purchasing, and processing, and providing farm
business services, including:

(A) Facility loans to purchase or improve land, building, and equip-
ment for an amount not to exceed [$250,000] $500,000 and a
term not to exceed twenty years; and

(B) Operating loans to finance inventories of supplies, warehousing,
and shipping commodities, extension of consumer credit to jus-
tified farmer-members, and other normal operating expenses for
an amount not to exceed [$150,000] $300,000 and a term not to
exceed [three] seven years.

To be eligible, a cooperative or corporation shall have at least seventy-

five per cent of its board of directors and seventy-five per cent of its

membership as shareholders who meet the eligibility requirements
prescribed by the board and who devote most of their time to aquacul-
ture operations; and

Class D: Emergency loans. To provide relief and rehabilitation to

qualified aquaculturalists without limit as to purpose:

(A) In areas stricken by extraordinary rainstorms, windstorms,
droughts, tidal waves, earthquakes, volcanic eruptions, and other
natural catastrophes;

(B) On farms stricken by aquatic diseases;

(C) On farms seriously affected by prolonged shipping and dock
strikes;

(D) During economic emergencies such as those caused by overpro-
duction and excessive imports; and

(E) During other emergencies as determined by the board.

The maximum amounts and period for the loans shall be determined by

the board; provided that the board shall require that any settlement or

moneys received by qualified aquaculturalists as a result of an emer-
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gency declared under this section shall first be applied to the repayment
of an emergency loan made under this chapter.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 53 S.B. NO. 887

A Bill for an Act Relating to Judges for the Circuit Court.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 603-4, Hawaii Revised Statutes, is amended to read as
follows:

€¢§603-4 Other circuits, judges. The circuit court of the fifth circuit shall
consist of [one judge,] two judges, who shall be styled as first and second judge,
respectively, and each as a judge of the circuit court of the fifth circuit. The circuit
court of the second circuit shall consist of three judges, who shall be styled as first,
second, and third judge, respectively, and each as a judge of the circuit court of the
second circuit. The circuit court of the third circuit shall consist of three judges, who
shall be styled as first, second, and third judge, respectively, and each as a judge of
the circuit court of the third circuit.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 1999.!
(Approved April 26, 2000.)

Note

1. So in original.

ACT 54 S.B. NO. 914

A Bill for an Act Relating to Vote Count.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-151, Hawaii Revised Statutes, is amended to read as
follows:

€¢§11-151 Vote count. Each contest or question on a ballot shall be counted
independently as follows:
(1) If the votes cast in a contest or question are equal to or less than the
number to be elected or chosen for that contest or question, the votes
for that contest or question shall be counted].];
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(2) Ifthe votes cast in a contest or question exceed the number to be elected
or chosen for that contest or question, the votes for that contest or
question shall not be counted].]; and

(3) If a contest or question requires a majority of the votes for passage, any
blank, spoiled, or invalid ballot shall not be tallied for passage or as
votes cast except that such ballots shall be counted as votes cast in
ratification of a constitutional amendment[.] or a question for a consti-
tutional convention.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 55 S.B. NO. 2005

A Bill for an Act Relating to Public Lands.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature recognizes the unique and critical situation
facing resort area lessees on Banyan Drive in Hilo, Hawaii. With the majority of the
leases expiring in 2015, these lessees are faced with the uncertainty of continued
tenancy. Under the current laws, as the end of the lease term nears, the lessees will
have fewer incentives to make major investments in improvements to their infra-
structure and ensure the long-term maintenance of their facilities. As a result,
deterioration of the infrastructure is likely to occur.

Under this Act, one group of lessees would be exempted from the overall
public policy of making public lands available to the highest qualified bidder at
auctions. The legislature finds that except under rare circumstances, state leases have
a maximum term of sixty-five years. Upon the expiration of leases, the property is
made available to bidders via public auction. This method ensures maximum
revenue generation for the beneficiaries of the public land trust. The legislature
believes, however, that in this specific and unique case, an exception to this public
policy is justified for the Banyan Drive lessees.

This exception is based on the fact that the State owns virtually the entire
Banyan Drive resort area, which represents, approximately eighty per cent of total
overnight accommodations in east Hawaii. Banyan Drive is an integrated resort area.
All of the existing structures were built as hotels although not all are in hotel use at
this time. It is important that the entire Banyan area be maintained as a resort area.
Because the State controls so much of the hotel space in east Hawaii, the State has a
responsibility to ensure that its actions will not have a harmful impact on the larger
community as a whole. Should the State allow the Banyan Drive resort area to
deteriorate, including the structures not currently used directly for hotel purposes, if
and when the tourism market rebounds, east Hawaii will not be in a position to
respond promptly with adequate hotel space. The negative impact would magnify as
ancillary industries, dependent on the tourist market, would also suffer. Furthermore,
approximately five hundred direct resort jobs would be affected, as well as many
other indirect jobs.

The legislature finds that while an exception is justified regarding the public
policy of making public lands available to the highest bidder, the legislature strongly
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feels that the lessees should not be subsidized. It is the intention of the legislature to
support the efforts of the State and the county of Hawaii and provide an opportunity
for the tourism market to rebound in east Hawaii by ensuring that hotel rooms wiil
still be available. If the current downturn reflects a more long-term structural shift in
the east Hawaii tourism market, then the State should see the resort market adjust,
including the possibility that the Banyan Drive properties be put to other uses.

The legislature further finds that prudent land management dictates that an
exception be made in this specific case. As the landowner of virtually the entire
Banyan Drive resort area, the State has an interest in preserving the significant value
of these assets as the resort and other facilities represent millions of dollars worth of
improvements on state land. Should the State allow these assets to deteriorate, the
land value will decrease, thus lowering the value of all state land in the area.

The legislature believes that resort area use is the highest and best use of
these properties at this time. Due to the downturn in the tourism market, demand is
very weak for these leases as evidenced by the lack of interest shown in the one
vacant lot where the former Orchid Isle Hotel once stood. As such, it would be
unwise to force these leases into auction and risk deterioration of the improvements
and loss of income should the existing lessees decide not to continue.

Lastly, the legislature finds that the state and county governments are
actively attempting to develop east Hawaii as a visitor destination area marketed,
among other things, around the University of Hawaii, astronomy, geology/vol-
canoes, eco-tourism, and culture and the arts.

The purpose of this Act is to stimulate tourism in east Hawaii by creating
incentives for reinvestment in the resort and other infrastructure of the Banyan Drive
resort area in Hilo, Hawaii. This Act authorizes the board of land and natural
resources to issue new leases to existing lessees of the Banyan Drive resort area as an
integral part of preserving and enhancing the tourism base of east Hawaii.

This Act affects fifteen total leases in the Banyan Drive resort area. Of these
fifteen leases, there are ten leases covering three resort facilities (Naniloa, Hilo Bay,
and Hilo Hawaiian), three leases for each of three apartment/condominium facilities
(Country Club, Bayview Banyan, and Reed’s Bay), one golf course lease, and one
restaurant lease.

SECTION 2. Notwithstanding any law to the contrary, the department of
land and natural resources is authorized to issue new leases to the existing Banyan
Drive lessees, subject to the following:

(1) New leases shall contain those conditions deemed appropriate by the

department to carry out the purposes of this Act;

(2) The department shall develop a process to ensure that the assumption of
no market demand for the leases holds true. As such, the department
may issue a request for proposal or other means to ensure that a fair,
open, and competitive process is used to determine competition. This
process shall take into account the current fair market value of the
tenant-owned improvements under the terms of the existing lease. The
current fair market value shall be negotiated and agreed to between the
lessee and the lessor. If the current fair market value is agreed upon, the
department may initiate a request for proposal process to reveal
whether there are other entities seriously interested in obtaining the
lease. If this process shows a willing and able bidder, the department
shall go out for auction with the understanding that the successful
bidder shall pay the existing lessee the current fair market value in full
at closing. If there are no qualified entities, or if the lessee is the
successful bidder, then a new lease may be issued to the existing lessee
for a term not to exceed fifty-five years; and
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(3) If a new lease is issued, then the following may be contained in the
lease:
(A) Fair market rent, excluding tenant improvements;
(B) Percentage rent where gross receipts exceed a certain level;
(C) Assignment premium; and
(D) Requirements to substantially improve the property.

SECTION 3. It is the expressed intent of this Act that the legislature not
interfere with market forces by subsidizing these resort area uses to ensure that the
State is receiving a fair return from public lands and that investment is made into the
infrastructure associated with the leases.

SECTION 4. The lands eligible for lease under section 2 of this Act shall be
limited to those existing fifteen state leases with infrastructure located in the Banyan
Drive resort area.

SECTION 5. All costs for the issuance of a new lease, including determining
the current fair market value and the request for proposals, shall be paid for by
lessees interested in acquiring new leases.

SECTION 6. This Act shall take effect on July 1, 2000, and shall be repealed
on July 1, 2005.

(Approved April 26, 2000.)

ACT 56 S.B. NO. 2205

A Bill for an Act Relating to Nonprofit Corporations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 415B, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

““§415B-  Private foundations; tax-exempt status. No nonprofit corpo-
ration which is a private foundation, as defined in section 509(a) of the Code shall:
(1) Engage in any act of self-dealing, as defined in section 4941(d) of the

Code;

(2) Retain any excess business holdings, as defined in section 4943(c) of

the Code;

(3) Make any investments in such manner as to subject it to tax under-

section 4944 of the Code; and

(4) Make any taxable expenditures, as defined in section 4945(d) of the

Code.

Each nonprofit corporation which is a private foundation as defined in
section 509 of the Code shall distribute, for the purpose specified in its charter of
incorporation, such amounts at such time and in such manner as shall be required so
as not to subject it to tax under section 4942 of the Code.

Nothing in this section shall impair the rights and powers of the courts, the
attorney general, or the director of commerce and consumer affairs of this State with
respect to any corporation.

References in this section to sections of the Code are to sections of the
Internal Revenue Code of 1986, as amended.”’
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SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval and shall be applied
retroactively to July 1, 1987.

(Approved April 26, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 57 S.B. No. 2426

A Bill for an Act Relating to Crime Victim Compensation.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. During the past decade communities across the nation have
experienced the horrifying impact of crimes of mass violence. The World Trade
Center bombing, Olympic park shooting, Columbine High School shooting, and the
Xerox shooting horrified the nation and left surviving family members, witnesses,
other individuals present at the crime scene, and the community emotionally
traumatized. In response to these tragedies, the federal Office for Victims of Crime
has developed the Reserve Fund. The program makes federal funding available to
state crime victim compensation programs to pay for mental health counseling for
victims of mass violence.

Hawaii was unable to accept federal Office for Victims of Crime Reserve
Fund funds after the recent Xerox incident because there is no statutory authoriza-
tion of compensation for mental health counseling for surviving family members,
. witnesses, or individuals who were present at the scene of an incident of mass
violence.

The legislature finds that survivors of mass violence need access to mental
health services. The legislature further finds that, in order to qualify for federal
Office for Victims of Crime Reserve Fund funding, it is necessary to amend chapter
351, Hawaii Revised Statutes, to allow compensation for mental health counseling to
survivors of mass violence.

SECTION 2. Section 351-2, Hawaii Revised Statutes, is amended by adding
a new definition to be appropriately inserted and to read as follows:

“““‘Mass casualty incident’” means an incident with multiple victims killed
during a continuous course of criminal conduct;’’

SECTION 3. Section 351-2, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘‘relative’’ to read as follows:

“““Relative’” means a victim’s spouse or reciprocal beneficiary, parent,
grandparent, stepparent, child, grandchild, stepchild, brother, sister, half brother,
half sister, stepbrother, stepsister, [or] spouse’s or reciprocal beneficiary’s par-
ents[;], niece, nephew, or person residing in the same dwelling unit as the victim;”’

SECTION 4. Section 351-31, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) In the event any private citizen is injured or killed by any act or
omission of any other person coming within the criminal jurisdiction of the State
after June 6, 1967, or any state resident is injured or killed by any act or omission of
any other person after July 1, 1989, in another state, which act or omission is within
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the description of the crimes enumerated in section 351-32, or any resident of this
State who is injured or killed by an act of terrorism occurring outside the United
States, as defined in Title 18 United States Code section 2331, the commission in its
discretion, upon an application, may order the payment of compensation in accord-
ance with this chapter:

(1)
@

€))
4

()]

To or for the benefit of the victim;

To any person responsible for the maintenance of the victim, [where] if

that person has suffered pecuniary loss or incurred expenses as a result

of the victim’s injury or death;

In the case of the death of the victim, to or for the benefit of any one or

more of the dependents of the deceased victim; [or]

To any person who has incurred expenses on account of hospital,

medical, funeral, and burial expenses as a result of the deceased

victim’s injury and deathl[.]; or

In cases involving a mass casualty incident, for mental health services

to or for the benefit of:

(A) A relative of the deceased victim;

(B) A witness to the mass casualty; or

(C) Anindividual engaged in business or educational activities at the
scene of the mass casualty incident;

provided that compensation to a victim shall have priority over com-

pensation to a relative, a witness, or another individual under this

paragraph, and provided further that this paragraph shall not apply to a

member of a public or private agency responding to or providing

services as a result of a mass casualty incident.”’

SECTION 5. Section 351-33, Hawaii Revised Statutes, is amended to read as

follows:

€¢§351-33 Award of compensation. The commission may order the pay-
ment of compensation under this part for:

(D
@
&)

@
®

©)

Expenses actually and reasonably incurred during the period of the
injury or death of the victim;

Loss to the victim of earning power as a result of total or partial
incapacity;

Pecuniary loss to the dependents of the deceased victim;

Pain and suffering to the victim; [and]

Any other pecuniary loss directly resulting from the injury or death of
the victim [which] that the commission determines to be reasonable and
proper[.]; and

Expenses actually and reasonably incurred for mental health services in
the case of a mass casualty incident.”

SECTION 6. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 7. This Act shall take effect upon its approval.
(Approved April 26, 2000.)
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ACT 58 S.B. NO. 2470

A Bill for an Act Relating to Education.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 202-2, Hawaii Revised Statutes, is amended to read as
follows:

€¢§202-2 Duties of council. The workforce development council shall:

(1) Prepare and update periodically a comprehensive state plan for work-
force development with measurable outcomes;

(2) Review and assess the coordination between the State’s workforce
development programs, including programs of the federal government
operating in the State, and economic development and diversification;
and consider:

(A) The State’s employment and training requirements and re-
sources;

(B) Practices of employers and unions that impede or facilitate the
mobility of workers; and

(C) The special problems of untrained and inexperienced youth,
immigrants, persons with disabilities, welfare clients, single par-
ents, disadvantaged minorities, and other groups facing barriers
in the labor force;

(3) Serve as an information clearinghouse for all workforce development
programs in the State, including workforce training and education
programs;

(4) Analyze and interpret workforce information, particularly changes
which are likely to occur during the next ten years; the specific
industries, occupations, and geographic areas which are most likely to
be involved; and the social and economic effects of these developments
on the State’s economy, labor force, communities, families, social
structure, and human values;

(5) Define those areas of unmet workforce and economic development
needs and describe how private and public agencies can coordinate
their efforts and collaborate with each other to address those needs;

(6) Recommend to the governor and the legislature, state policies and
funding priorities based on local community input that it believes
should be adopted by the state government in meeting its workforce
development responsibilities to:

(A) Establish a workforce development system in the State in which
resources are pooled and programs are coordinated and stream-
lined;

(B) Encourage a program of useful research into the State’s work-
force requirements, development, and utilization; and

(C) Support recommended workforce policies that promote eco-
nomic development, diversification, and well-being of the people
in this State;

provided that the duties and responsibilities of the workforce develop-

ment council shall not impinge on the constitutional and statutory

authority of the board of regents and the board of education, and the
statutory authority of the state board for [vocational] career and techni-
cal education;
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Create public awareness and understanding of the State’s workforce
development plans, policies, programs, and activities, and promoting
them as economic investments;

Submit reports of its activities and recommendations to the governor

and the legislature at least once a year;

Evaluate the state workforce development plan in terms of how its

purposes, goals, and objectives have been carried out throughout the

State;

Provide technical assistance to local workforce development boards

and other similar organizations;

Carry out required functions and duties related to workforce develop-

ment of any advisory body required or made optional by federal

legislation, including the Job Training Partnership Act of 1982, as
amended, and the Wagner-Peyser Act of 1933, as amended;

In accordance with the federal Workforce Investment Act of 1998,

Public Law 105-220, assist the governor in the following functions:

(A) The development of the State’s plan for the use of federal
workforce investment funds, which is required under Public Law
105-220;

(B) The development and continuous improvement of the statewide
and local workforce investment systems described in subtitle B of
Public Law 105-220, and the one-stop delivery systems described
in section 134(c) of Public Law 105-220, including:

(i) The development of linkages referred to in Public Law 105-
220, to assure coordination and non-duplication among the
programs and activities in section 121(b) of Public Law 105-
220; and

(i1)) The review of plans prepared by local workforce investment
boards for the use of federal workforce investment funds
which is required under Public Law 105-220;

(C) Commenting at least once annually on the measures taken pursu-
ant to section 122(c)(16) of the Carl D. Perkins Vocational and
[Applied Technology] Technical Education Amendments of
1998, Public Law 105-332;

(D) The designation of local areas as required in section 116 of Public
Law 105-220;

(E) The development of allocation formulas for the distribution of
funds for adult employment and training activities and youth
activities to local areas as permitted under sections
128(b)(3)(B)(i) and 133(b)(3)(B)(i) of Public Law 105-220;

(F) The development and continuous improvement of comprehen-
sive state performance measures, including state-adjusted levels
of performance, to assess the effectiveness of the workforce
investment activities in the State as required under section
136(b)(1) of Public Law 105-220;

(G) The preparation of the annual report to the United States Secre-
tary of Labor described in section 136(d)(1) of Public Law 105-
220;

(H) The development of the statewide employment statistics system
described in section 15(e) of the Wagner-Peyser Act; and

(I) The development of an application for an incentive grant under
section 503 of Public Law 105-220; and

Act as the designated state entity to conduct activities relating to

occupational and employment information for vocational and technical
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education programs in compliance with section 118 [[Jof[]] the Carl
D. Perkins Vocational and [Applied Technology] Technical Education
Amendments of 1998, Public Law 105-332.”"

SECTION 2. Chapter 305A, Hawaii Revised Statutes, is amended as fol-
lows:
1. By amending its title to read:

“[[ICHAPTER 305A
[VOCATIONAL] CAREER AND TECHNICAL EDUCATION UNDER
FEDERAL
AID[]]”

2. By amending sections 305A-2 to 305A-4 to read:

““I[18305A-2[]] State board for [vocational] career and technical educa-
tion. The board of regents of the University of Hawaii is designated as the state
board for [vocational] career and technical education. The chairperson of the board
of regents is designated as the chairperson of the board for [vocational] career and
technical education and the president of the University of Hawaii, its administrative
officer.

[[1§8305A-3[]] Board’s power and authority. The board may cooperate
with the United States Department of Health, Education and Welfare in the adminis-
tration of the provisions of the Acts of Congress mentioned in section 305A-1, and
do all things necessary to entitle the State to receive the benefits of each of the
respective funds appropriated by such Acts; represent the State in any and all matters
arising out of or connected with the administration of such Acts of Congress insofar
as the same shall apply to the State; represent the State in any or all matters in
reference to the expenditure, distribution, and disbursements of moneys received
from such acts; designate such colleges, schools, departments, or classes as may be
entitled to participate in the benefits of moneys received from the appropriations
made in such Acts as in its judgment and discretion will best subserve the interests of
[vocational] career and technical education in the State and carry out the spirit,
purposes, and provisions of such Acts of Congress; establish and determine by
general regulations, the qualifications to be possessed by persons teaching agricul-
tural, trade, industrial, and home economics subjects in the colleges or schools
coming under the provisions of such Acts of Congress in the State; and enforce rules
and regulations concerning the granting of certificates and licenses to such teachers
and to certificate such teachers. The board may delegate some of its responsibilities
relating to the establishment of qualifications for and certification or licensing of
[vocational] career and technical teachers. The board shall make an annual report to
the governor describing the conditions and progress of [vocational] career and
technical education during the year and include therein an itemized statement
showing the receipts and expenditures of all moneys used in connection with such
- education.

§305A-4 [Vocational] Career and technical education coordinating advi-
sory council. There is established a [vocational] career and technical education
coordinating advisory council which shall serve in an advisory capacity to the board
of regents. The council shall consist of eleven members, nine appointed and two ex
officio voting members. Of the nine appointed members:

(1) Three shall be appointed from the board of regents of the University of

Hawaii by the chairperson of that body;
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(2) Three shall be appointed from the board of education by the chairper-

son of that body; and

(3) Three shall be appointed from the workforce development council by

that council.

Of the three members appointed from the workforce development council,
one member shall represent management, one member shall represent labor, and the
third shall represent the public. Of the two ex officio members one shall be the
president of the University of Hawaii and the other shall be the superintendent of
education.

Of the three members first appointed by each appointing authority, other than
the chairperson of the board of education, one shall be appointed for two years, one
shall be appointed for three years, and one shall be appointed for four years. In the
case of the members appointed from the board of education, the terms of such
members shall be for their remaining terms as members of the board of education.
Upon the expiration of the terms of the first members, their successors shall serve for
a term of four years. Vacancies shall be filled by the appropriate appointing authority
for the unexpired term.

The council shall elect a chairperson and such other officers as it deems
necessary. Section 92-15 shall apply. The members of the council shall serve
without pay but shall be entitled to their traveling expenses within the State when
attending meetings of the council or when actually engaged in business relating to
the work of the council.”

SECTION 3. Section 373C-11, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§373C-11 Occupational information coordinating committee, estab-
lishment. The Hawaii state occupational information coordinating committee is
established and shall be composed of representation from at least the state board for
[vocational] career and technical education, the department of labor and industrial
relations, the state employment and training council, the state vocational rehabilita-
tion agency, the department of education, and the University of Hawaii. Membership
shall not be restricted to these agencies, but shall not exceed twenty-five members
with one member per agency. Members shall be appointed by the administrators or
directors of these agencies. The committee shall be placed in the department of labor
and industrial relations for administrative purposes only.”’

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 59 S.B. NO. 2477

A Bill for an Act Relating to the Trustees of the Office of Hawaiian Affairs.
Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Section 13D-2, Hawaii Revised Statutes, is amended to read as
follows:
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¢¢§13D-2 Qualifications of board members. No person shall be eligible for
election or appointment to the board unless the person is[:] Hawaiian and is: (1)
qualified and registered to vote under the provisions of section 13D-3, and (2) where
residency on a particular island is a requirement, a resident on the island for which
seat the person is seeking election or appointment. No member of the board shall
hold or be a candidate for any other public office under the state or county
governments in accordance with Article II, section 7 of the Constitution of the State;
nor shall a person be eligible for election or appointment to the board if that person is
also a candidate for any other public office under the state or county governments.
The term “‘public office’’, for purposes of this section, shall not include notaries
public, reserve police ofﬁcers or ofﬁcers of emergency organizations for civilian
defense or disaster, or disaster relief.

SECTION 2. Section 13D-3, Hawaii Revised Statutes, is amended by

amending subsection (b) to read as follows:

“‘(b) No person shall be eligible to register as a voter for the election of board

members unless the person meets the following qualifications:
[(1) The person is Hawaiian;

(2)] (1) The person has attained the age of eighteen years or will have
attained such age within one year of the date of the next election of
board members; and

[(3)] (2) The person is otherwise qualified to register to vote in the State.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 26, 2000.)

ACT 60 H.B. NO. 536

A Bill for an Act Relating to Human Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Over ten years ago, the legislature had the foresight to recog-
nize the importance of early childhood education and care. Act 367, Session Laws of
Hawaii 1989, required the department of education to plan for voluntary statewide
early education to be delivered by private providers whenever possible. The depart-
ment was to adopt standards for curriculum, facilities, teacher training, and methods
for encouraging the involvement of parents and guardians. Additionally, provisions
were made for parents and guardians who opt for home care to utilize early
childhood education resources.

Current research findings validate the legislature’s wisdom. Recent research
reveals that infants’ brains develop earlier and more rapidly than previously under-
stood, and that the early years of a child are most crucial in the child’s cognitive,
emotional, social, and physical development. A growing body of research indicates
that good early childhood education and care programs can lead to school success,
reduced delinquency and crime, and better job opportunities and productivity in both
the short- and long-term.

Additionally, neuroscience research in early brain development, as well as
studies in early child development, affirm not only the tremendous opportunities for
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preventive work with children and families, but also the predictable, costly conse-
quences of not doing so.

The legislature finds that the good beginnings alliance, established by Act
77, Session Laws of Hawaii 1997, is a public-private partnership charged with the
responsibility to improve early childhood outcomes through the development of
quality early childhood education and care and related family support services.
Specifically, the good beginnings alliance must develop policy recommendations
concerning all aspects of a coordinated early childhood education and care system,
including coordination strategies, resource development, and advocacy, more partic-
ularly described in the good beginnings early childhood education and care master
plan. The good beginnings alliance is a demonstration project and is scheduled to be
repealed on June 30, 2001.

The legislature further finds that H.C.R. No. 120, 1998, established a joint
legislative committee on early childhood education and care to encourage the
development and implementation of policies that integrate early childhood educa-
tion, care, protection, and health services.

After two years of discussions and presentations on the status of the state-
wide early childhood education and care system, the joint legislative committee
found that the components of a quality system of care are in place, and that the good
beginnings alliance is truly the link and focal point for policy development,
disbursement of public funds, and implementation of early childhood community
plans. The joint legislative committee recommended that, among other things, the
legislature make the good beginnings alliance a permanent coordinating structure
that cuts across existing social service systems to coordinate early childhood
services for families with young children.

The legislature believes that through the good beginnings alliance, it will be
able to continue to monitor the development of a coordinated system that is
dedicated to enhancing and developing early childhood education and care services.

The purpose of this Act is to:

(1) Extend the life of the good beginnings alliance to 2010;

(2) Expand the membership of the interdepartmental council; and

(3) Expand the representation of the good beginnings alliance board of

directors.

SECTION 2. Act 77, Session Laws of Hawaii 1997, is amended as follows:

1. By amending subsection (a) of section -2 of the chapter established in
section 2 of the Act to read:

‘‘(a) A corporation may qualify under section -1[,]; provided that the
board of directors of the corporation shall consist of not more than [nine] fourteen
members, chosen as follows:

(1) One member appointed by the interdepartmental council established

under section -4 shall serve as an ex-officio voting member;

(2) One member shall represent each county of the State, except the county

of Kalawao, to represent the various community councils established in
a respective county under section -3;

(3) One member representing the general business community;

(4) One member representing the general philanthropic community;

(5) One member representing the early childhood education and care

professional community; [and]

(6) One member representing consumers of early childhood education and

care services|[.];
(7) One member representing the University of Hawaii;
[€))]
©

One member representing the American Academy of Pediatrics;
One member representing the early intervention community;

117



ACT 61

(10) One member representing an early childhood resource and referral
agency; and
(11) One member representing head start.””
2. By amending section -4 of the chapter established in section 2 of the
Act to read:

“$ -4 Interdepartmental council. There shall be a temporary in-
terdepartmental council convened by the office of the governor for the special
_ purpose of assisting the corporation in the implementation of its duties as delineated
in the good beginnings early childhood education and care master plan. The
governor shall appoint:

The superintendent of education;

(2) The director of human services;

(3) The director of health;

(4) The director of labor and industrial relations;

(5) The governor’s special assistant for children and youth; [and]

(6) The director of business, economic development, and tourism;

(7) One member from the general business community; and

(8) One member from the general philanthropic community,
to serve as members of the interdepartmental council. The governor’s special
assistant for children and youth shall serve as the presiding chairperson.”

SECTION 3. Act 77, Session Laws of Hawaii 1997, is amended by amend-
ing section 3 to read as follows:

““SECTION 3. This Act shall take effect upon its approval and shall be
repealed on June 30, [2001] 2010.””

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 61 H.B. NO. 1387

A Bill for an Act Relating to Nurses.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 457-3, Hawaii Revised Statutes, is amended to read as
follows:

€¢§457-3 State board of nursing; appointment; term of office[; removal
from office]. The board shall consist of nine members][, five of whom] as follows:

(1) Six shall be registered nurses, [two] one of whom shall be recognized
as an advanced practice registered nurse in this State;

(2) One shall be a licensed practical [nurses] nurse; and [two of whom]

(3) Two shall be public members|; provided that at the first vacancy of a
registered nurse member of the board after July 5, 1994 and thereafter,
at least one of the registered nurses shall meet the requirements for
recognition as an advanced practice registered nurse set out in this
chapter].
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Both nursing education and direct providers of nursing services shall be represented
on the board. The term of office for members of the board shall be three years. No
member shall be appointed to more than two consecutive terms or serve more than
six consecutive years. Six members of the board shall be residents of the city and
county of Honolulu and three shall be residents of counties other than the city and
county of Honolulu.”’

SECTION 2. The licensed practical nurses who are members of the board on
the effective date of this Act shall be allowed to complete their respective terms.

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 62 H.B. NO. 1757

A Bill for an Act Relating to Highway Safety.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291-3.1, Hawaii Revised Statutes, is amended to read
as follows:

¢§291-3.1 Consuming or possessing intoxicating liquor while operating
motor vehicle or moped. (a) No person shall consume any intoxicating liquor while
operating a motor vehicle or moped upon any public street, road, or highway.

(b) No person shall possess, while operating a motor vehicle or moped upon
any public street, road, or highway, any bottle, can, or other receptacle containing
any intoxicating liquor which has been opened, or a seal broken, or the contents of
which have been partially removed.

(c) [This section shall not apply to the living quarters of a trailer or camper.

(d)] Any person violating this section shall be fined not more than $2,000 or
imprisoned not more than thirty days, or both.”’

SECTION 2. Section 291-3.2, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§291-3.2 Consuming or possessing intoxicating liquor while a passen-
ger in a motor vehicle. (a) No person shall consume any intoxicating liquor while a
passenger in any motor vehicle or on any moped upon any public street, road, or
highway.

(b) No person shall possess, while a passenger in a motor vehicle or on a
moped upon any public street, road, or highway, any bottle, can, or other receptacle
containing any intoxicating liquor which has been opened, or a seal broken, or the
contents of which have been partially removed.

[(c) This section shall not apply to the living quarters of a trailer or camper.

(d)] (c) Any person violating this section shall be guilty of a petty misde-
meanor.”’
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SECTION 3. Section 291-3.3, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Subsection (a) [of this section] shall not apply to a recreational or other
vehicle not having a separate trunk compartment[, or to the living quarters of a trailer
or camper].”’

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 63 H.B. NO. 2005

A Bill for an Act Relating to Reverse Mortgages.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 506-10, Hawaii Revised Statutes, is amended to read as
follows:

““I[1§506-10[ 11 Reverse mortgage loan. (a) Prior to accepting an applica-
tion for a reverse mortgage loan, a lender shall refer every borrower to counseling
from an organization that is a housing counseling agency approved by the United
States Department of Housing and Urban Development, and shall receive certifica-
tion from the counselor that the borrower has received counseling. The certificate
[must] shall be signed by the borrower and the counselor and include the date of
counseling, the name, address, and telephone number of both the borrower and the
organization providing counseling, and shall be maintained by the holder of the
reverse mortgage throughout the term of the reverse mortgage loan.

(b) A lender that fails to comply with the requirements of subsection (a) shall
be deemed to have engaged in an unfair method of competition or unfair or deceptive
act or practice in the conduct of any trade or commerce within the meaning of
section 480-2.

(c) [Reverse] As used in this section, ‘‘reverse mortgage loan’” means a loan
[made to a] that:

(1) Is a nonrecourse loan [borrower] wherein the committed principal
amount is secured by a mortgage on residential property owned by the
borrower [and which is due];

(2) Is due upon sale of the property securing the loan, or upon the death of
the last surviving borrower, or upon the borrower terminating use of the
real property as [the] a principal residence, or upon the borrower’s
default[.];

(3) Provides cash advances to the borrower based upon the equity or the
value in the borrower’s owner-occupied principal residence;

(4) Requires no payment of principal or interest until the entire loan
becomes due and payable; and

(5) Is made by a lender licensed or chartered under state or federal law.

For purposes of this section, ‘‘reverse mortgage loan’’ [does] shall not
include [loans:] a loan:

(1) Insured by the United States Department of Housing and Urban Devel-

opment;
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(2) Intended for sale to the Federal National Mortgage Association (also
known as ‘‘Fannie Mae’’) or to the Federal Home Loan Mortgage
Corporation (also known as ‘‘Freddie Mac’”); or

(3)  For which mortgage counseling is required under other state or federal
laws.

(d) No person other than a state chartered or licensed, or federally chartered

or licensed, lender shall offer reverse mortgage loans.”’

SECTION 2. This Act shall apply to any transaction made after April 25,
1999.

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 64 H.B. NO. 2148

A Bill for an Act Relating to Motorcycle and Motor Scooter Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:10G-108, Hawaii Revised Statutes, is amended to
read as follows:

€‘§431:10G-108 Penalties. Any person who violates this article shall be
subject to a citation by the police and shall be subject to a nonsuspendable fine of not
less than $100 nor more than $1,000, thirty days imprisonment, a one year driver’s
license suspension, or any combination thereof, for each violation.

Any person cited under this section shall have an opportunity to present a
good faith defense, including but not limited to lack of knowledge or proof of
insurance. The general penalty provision of this section shall not apply to:

(1) Any operator of a motorcycle or motor scooter owned by another

person if the operator’s own insurance covers such driving;

(2) Any operator of a motorcycle or motor scooter owned by that person’s

employer during the normal scope of that person’s employment; or

(3) Any operator of a borrowed motorcycle or motor scooter if the operator

holds a reasonable belief that the subject vehicle is insured.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)
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ACT 65 H.B. NO. 2158

A Bill for an Act Relating to Motor Vehicle Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:10C-103.5, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

*‘(a) Personal injury protection benefits, with respect to any accidental harm,
means all appropriate and reasonable treatment and. expenses necessarily incurred as
a result of the accidental harm and which are substantially comparable to the
requirements for prepaid health care plans, including medical, hospital, surgical,
professional, nursing, advanced practice nursing recognized pursuant to chapter 457,
dental, optometric, chiropractic, ambulance, prosthetic services, medical equipment
and supplies, products and accommodations furnished, x-ray, psychiatric, physical
therapy pursuant to prescription by a medical doctor, occupational therapy, rehabili-
tation, and therapeutic massage by a licensed massage therapist when prescribed by
a medical doctor.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 66 H.B. NO. 2216

A Bill for an Act Relating to Uninsured Motor Vehicles.

Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Section 431:10C-103, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘uninsured motor vehicle’’ to read as follows:

“““‘Uninsured motor vehicle’’ means any of the following:

(1) A motor vehicle for which there is no bodily injury liability insurance
or self-insurance applicable at the time of the accident; or

(2) An unidentified motor vehicle that causes an accident resulting in
injury; provided the accident is reported to the police or proper govern-
mental authority[, and the claimant notifies the claimant’s insurer]
within thirty days or as soon as practicable thereafter[, that the claimant
or the claimant’s legal representative has a legal action arising out of
the accident].”’

SECTION 2. Statutory material to be repealed is bracketed.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)
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ACT 67 H.B. NO. 2219

A Bill for an Act Relating to Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 431, Hawaii Revised Statutes, is amended by adding a
new section to article 19 to be appropriately designated and to read as follows:

‘“§431:19- Confidential treatment. (a) All nonpublic financial informa-
tion of a captive insurance company, its parent, or the parent’s member organiza-
tions, or a risk retention captive insurance company, disclosed to the commissioner
pursuant to this article shall be given confidential treatment and shall not be made
public by the commissioner without the prior written consent of the captive insurer,
its parent company, or the member organization, or risk retention captive insurer to
which it pertains.

(b) The commissioner may disclose nonpublic financial information of a
captive insurance company, its parent, or the parent’s member organizations, or a
risk retention captive insurance company, to insurance departments of other states
without prior consent of the captive insurer, its parent company, or the parent’s
member organization, or the risk retention captive insurer to which it pertains.

(c) In the event the commissioner determines that the interest of the policy-
holders, shareholders, or the public will be served by making the information public,
then after giving the captive insurance company and its parent or the parent’s
member organizations, or the risk retention captive insurer that would be affected
thereby, three days notice of intent, the commissioner may make public all or any
part of the nonpublic financial information in a manner that the commissioner deems
appropriate.

(d) For purposes of this section:

‘“Equity securities’’ means:

A share in a corporation, whether or not transferable or denominated a
“‘stock’’, or similar security evidencing an ownership interest in the
person;

(2) The interest of a limited partner in a limited partnership;

(3) The interest of a partner in a partnership, including a joint venture; or

(4) A warrant or right, other than a right to convert, to purchase, sell, or

subscribe to a share, security, or interest of a kind specified in para-
graph (1), (2), or (3).

‘‘Nonpublic financial information’’ means information regarding a person’s
financial condition that prior to disclosure to the commissioner pursuant to this
article is not a public record as defined in rule 1001(5) of section 626-1; provided
that in the case of a person whose equity securities are collectively owned and held
by thirty-six or more persons, ‘‘nonpublic financial information’” does not include
financial information disclosed to owners and holders of equity securities.”

SECTION 2. Section 431:19-107, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

““(a) Each [pure] captive insurance company other than a class 3 captive
insurance company shall submit to the commissioner a statement of financial
condition written according to generally accepted accounting principles, or other
comprehensive basis of accounting as may be deemed appropriate by the commis-
sioner, and audited by an independent certified public accountant, or other qualified
professional as deemed appropriate by the commissioner, on or before the last day of
the sixth month following the end of the company’s fiscal year.
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(b) Each [captive insurance company that is not a pure] class 3 captive
insurance company shall annually file with the commissioner the following:
(1) Annual statement and audit:

@

(A)

(B)

©

On or before March 1, or such day subsequent thereto as the
commissioner upon request and for cause may specify, an annual
statement using the National Association of Insurance Commis-
sioners’ annual statement blank plus any additional information
required by the commissioner, which shall be a true statement of
its financial condition, transactions, and affairs as of the immedi-
ately preceding December 31. The reported information shall be
verified by oaths of at least two of the captive’s principal officers;
On or before June 1, or such day subsequent thereto as the
commissioner upon request and for cause may specify, an audit
by a designated independent certified public accountant or ac-
counting firm of the financial statements reporting the financial
condition and results of the operation of the captive;

The annual statement and audit shall be prepared in accordance
with the National Association of Insurance Commissioners’ an-
nual statement instructions, following the practice and proce-
dures prescribed by the National Association of Insurance Com-
missioners’ practices and procedures manuals. Each risk
retention group shall also comply with section 431:3-302; and

On or before each March 1, or such day subsequent thereto as the
commissioner upon request and for cause may specify, a risk-based
capital report in accordance with section 431:3-402; provided that a
class 3 [association] captive insurance [companies and class 4 captive
insurance companies] company shall not be required to file [their] risk-
based capital reports with the National Association of Insurance Com-
missioners.”’

SECTION 3. Section 431:19-102.5, Hawaii Revised Statutes, is repealed.

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.’

SECTION 5. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

Note

" 1. Edited pursuant to HRS §23G-16.5.

ACT 68 H.B. NO. 2220

A Bill for an Act Relating to Captive Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to create a mechanism by which
captive insurance companies formed as stock, mutual corporations or captive recip-
rocal insurers and domiciled in the State under article 19 of the insurance code may
be converted to or merged with or into another form of captive insurer.
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SECTION 2. Chapter 431, article 19, Hawaii Revised Statutes, is amended
by adding a new section to be appropriately designated and to read as follows:

‘§431:19-  Conversion or merger of captive insurers. (a) Subject to this
section, a captive insurance company domiciled in the State may be converted into,
or merged with, a different form of captive insurer under this article.

(b) A plan of conversion or merger shall be submitted to and be approved by
the commissioner in advance of the proposed conversion or merger. The commis-
sioner shall not approve the plan unless:

D
@

©)

“@

®

The commissioner finds that it is fair, equitable, and consistent with

law;

The plan has been approved:

(A) In the case of a stock corporation, by at least two-thirds of the
shares entitled to vote at a duly called regular or special meeting
of the shareholders at which a quorum is present, or by unani-
mous written consent of the shareholders; or

(B) Inthe case of a mutual insurer, by at least two-thirds of the voting
interest of the members of the mutual insurer at a duly called
regular or special meeting of the membership at which a quorum
is present, or by unanimous written consent of the members of
the mutual insurer; or

(C) In the case of a reciprocal insurer, by at least two-thirds of the
voting interest of the subscribers of the reciprocal insurer at a
duly called meeting of the subscribers of the reciprocal insurer, or
by unanimous written consent of the subscribers;

The plan provides for:

(A) The conversion of existing stockholder, member, or subscriber
interests into equal or proportionate interests in the new con-
verted or merged insurer, or such other method and basis for the
conversion of the stockholder, member, or subscriber interests
that is fair and equitable;

(B) The purchase or other disposition of the shares of any noncon-
senting shareholder of a stock insurer or the policyholder interest
of any nonconsenting member of a mutual insurer or the sub-
scriber surplus account interest, if any, of a subscriber of a
reciprocal insurer, in accordance with either an agreement with
any nonconsenting stockholder, member, or subscriber or with
the existing articles or bylaws of the insurer relating to the
buyback buyout, or the termination of the stockholder, member,
or subscriber interests, if any, or if no such provisions exist, then
in accordance with the laws of this State relating to the rights of
dissenting shareholders; and

(C) The novation, assignment, transfer, run-off, or other disposition
of in force policies insuring any nonconsenting shareholder,
member, or subscriber;

The conversion or merger will leave the resulting converted insurer or

surviving insurer of the merger with capital or surplus funds reasonably

adequate to preserve the security of its policyholders and an ability to
continue to transact business in the classes of insurance in which it is
then authorized to transact; and

The commissioner finds that the conversion or merger will promote the

general good of the State.

(c) After approval of the plan of conversion or merger by the commissioner,
the converting or merging insurer shall file with the director of commerce and
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consumer affairs, appropriate articles of amendment or articles of merger, as the case
may be; provided that in the case of the conversion of a reciprocal insurer to a stock
or mutual insurer, the existing reciprocal insurer shall file articles of incorporation in
order to commence the corporate existence of the company in the form of a stock or
mutual insurer. Documents filed with the director of commerce and consumer affairs
pursuant to this subsection shall comply with all applicable requirements for such
documents as may be contained in this article and chapter 415 or 415B.

(d) Where a stock or mutual insurer converts to a reciprocal insurer or
merges with a reciprocal insurer in which the reciprocal insurer will be the surviving
company, the stock or mutual insurer shall include in its articles of amendment the
fact of the conversion to, or merger with, a reciprocal and that the resulting or
surviving entity shall be a reciprocal insurer under the continued jurisdiction of the
commissioner, the effective date of the conversion of merger, and the name of the
agent for service of process of the converted or surviving reciprocal insurer.

(¢) In the case of the merger of two reciprocal insurers, no articles of
amendment, merger, or incorporation shall be required to be filed with the director

_of commerce and consumer affairs, and the merger shall be effective upon the
effective date approved by the commissioner pursuant to the plan of merger filed
with and approved by the commissioner.

(f) Notwithstanding that the corporate existence of a stock or mutual insurer
which converts to, or merges with, a reciprocal insurer may cease, in all cases of a
conversion or merger pursuant to this section, and unless otherwise provided in-the
approved plan of conversion or merger, the converted insurer or the surviving
company of the merger shall assume and succeed to all of the obligations and
liabilities of the pre-conversion insurer or the respective merging insurers and shall
be held liable to pay and discharge all such debts and liabilities and perform such
obligations in the same manner as if they had been incurred or contracted by the
converted or surviving merged insurer.

(g) An alien or foreign insurer may be a party to a merger under this section
provided that the surviving company shall otherwise qualify and be approved by the
commissioner as a captive insurance company under this article. For purposes of
chapters 415 and 415B, an alien stock or mutual insurer subject to this section shall
be considered a foreign corporation.

(h) This section shall not supersede section 431:19-102, and shall not apply
to redomestications or conversions of captive insurers under section 431:19-102.4.”

SECTION 3. New statutory material is underscored."

SECTION 4. This act shall take effect upon its approval.
(Approved April 27, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.
ACT 69 H.B. NO. 2289

A Bill for an Act Relating to Workers’ Compensation.
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. The purpose of this Act is to make worker’s compensation

claims review consistent with the physical therapist practice law and with other
insurance claims review practice.
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SECTION 2. Section 386-1, Hawaii Revised Statutes, is amended by amend-
ing the definitions of ‘‘medical care’’, ‘‘medical services’’, or ‘‘medical supplies’’,
to read as follows:

“Medical care’’, ‘‘medical services’”, or ‘‘medical supplies’’ means every
type of care, treatment, surgery, hospitalization, attendance, service, and supplies as
the nature of the work injury requires, and includes such care, services, and supplies
rendered or furnished by a licensed or certified physician, dispensing optician,
physical therapist, physical therapist assistant as recognized pursuant to 461J-3(e),
nurse, advanced practice registered nurse as recognized pursuant to chapter 457, or
masseur.”’

SECTION 3. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 70 H.B. NO. 2349

A Bill for an Act Relating to Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 431, Hawaii Revised Statutes, is amended by adding a
new section to article 10C to be appropriately designated and to read as follows:

€“§431:10C-  Additional civil liability. An insurer whose insured causes
death or injury to another person, and that is not entitled to the reduction provided in
section 431:10C-301.5, shall be entitled to recover the amount of the covered loss
deductible that would have applied from the insured whose conduct resulted in
inapplicability of the covered loss deductible.”’

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 71 H.B. NO. 2403

A Bill for an Act Relating to Aquaculture.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 148D, Hawaii Revised Statutes, is repealed.
SECTION 2. This Act shall take effect upon its approval.

(Approved April 27, 2000.)

127



ACT 72

ACT 72 H.B. NO. 2443

A Bill for an Act Relating to. High Technology Development Corporation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 206M, Hawaii Revised Statutes, is amended by adding
a new part to be appropriately designated and to read as follows:

“PART IL. SPECIAL FACILITY REVENUE BONDS

§206M- Definitions. As used in this part, unless the context clearly
requires otherwise:

““Special facility’” means one or more buildings, structures, or facilities and
the land thereof located in an industrial park for the high technology industry,
including, without limitation, facilities for technology research, development, sup-
port, processing, and manufacturing, which are the subject of a special facility lease.

““‘Special facility lease’” includes a contract, lease, or other agreement, or any
combination thereof, the subject matter of which is the same special facility.

“*Special facility revenue bonds’’ means all bonds, notes, and other instru-
ments of indebtedness of the State issued pursuant to this part and part III of chapter
39.

§206M- Powers. In addition to any other powers granted to the develop-

ment corporation by law, the development corporation may:

(1) With the approval of the governor, and without public bidding, enter
into a special facility lease or an amendment or supplement thereto

" whereby the development corporation agrees to acquire, construct,
improve, install, equip, and develop a special facility solely for the use
by another party to a special facility lease;

(2) With the approval of the governor, issue special facility revenue bonds
in principal amounts that may be necessary to yield the amount of the
cost of any acquisition, construction, improvement, installation, equip-
ping, and development of any special facility, including, subject to
paragraph (6) the costs of acquisition of the site thereof; provided that
the total principal amount of the special facility revenue bonds which
may be issued pursuant to the authorization of this section shall not
exceed $100,000,000;

(3) With the approval of the governor, issue refunding special facility
revenue bonds with which to provide for the payment of outstanding
special facility revenue bonds (including any special facility revenue
bonds theretofore issued for this refunding purpose) or any part thereof;
provided any issuance of refunding special facility revenue bonds shall
not reduce the principal amount of the bonds that may be issued as
provided in paragraph (2);

(4) Perform and carry out the terms and provisions of any special facility
lease;

(5) Notwithstanding section 103-7 or any other law to the contrary, ac-
quire, construct, improve, install, equip or develop any special facility,
or accept the assignment of any contract therefor entered into by the
other party to the special facility lease;

(6) Construct any special facility on land owned by the State; provided that

~ no funds derived herein shall be expended for land acquisition; and

128



M

ACT 72

Agree with the other party to the special facility lease whereby any
acquisition, construction, improvement, installation, equipping, or de-
velopment of the special facility and the expenditure of moneys there-
for shall be undertaken or supervised by another person. Neither the
undertaking by the other person nor the acceptance by the development
corporation of a contract theretofore entered into by the other person
therefor, shall be subject to chapter 103D.

§206M- Findings and determinations for special facility leases. The
development corporation shall not enter into any special facility lease unless the
development corporation, at or prior to the entering into of the special facility lease,
shall find and determine:

@

@

©)

That the building, structure, or facility that is to be the subject of the
special facility lease shall not be used to provide services, commodities,
supplies or facilities that are then adequately being made available
otherwise in the State;

That the use or occupancy of the building, structure, or facility under
the special facility lease would not result in the reduction of the
revenues derived from the industrial parks or other properties of the
development corporation to an amount below the amount required to be
derived therefrom by section 39-61; and

That the entering into of the special facility lease would not be in
violation of or result in a breach of any covenant contained in any
resolution or certificate authorizing any bonds of the State then out-
standing.

§206M-  Special facility lease. (a) In addition to the conditions and terms
set forth in this part, any special facility lease entered into by the development
corporation shall at least contain provisions obligating the other party to the special
facility lease:

D

@

&)
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To pay to the development corporation during the initial term of the

special facility lease, whether the special facility is capable of being

used or occupied or is being used or occupied by the other party, a

rental or rentals at the time or times and in the amount or amounts that

will be sufficient to:

(A) Pay the principal and interest on all special facility revenue bonds
issued for the special facility;

(B) Establish or maintain any reserves for these payments; and

(C) Pay all fees and expenses of the trustees, paying agents, transfer
agents, and other fiscal agents for the special facility revenue
bonds issued for the special facility;

To pay to the development corporation:

(A) A ground rental, equal to the fair market rental of the land, if the
land on which the special facility is located was not acquired
from the proceeds of the special facility revenue bonds; or

(B) A properly allocable share of the administrative costs of the
development corporation in carrying out the special facility lease
and administering the special facility revenue bonds issued for
the special facility if the land was acquired from the proceeds of
the special facility revenue bonds;

To either operate, maintain, and repair the special facility and pay the

costs thereof or to pay to the development corporation all costs of

operation, maintenance, and repair of the special facility;

To:
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(A) Insure, or cause to be insured, the special facility under builder’s
risk insurance (or similar insurance) in the amount of the cost of
construction of the special facility to be financed from the pro-
ceeds of the special facility revenue bonds;

(B) Procure and maintain, or cause to be procured or maintained, to
the extent commercially available, a comprehensive insurance
policy providing protection and insuring the development corpo-
ration and its officers, agents, servants, and employees (and so
long as special facility revenue bonds are outstanding, the
trustee) against all direct or contingent loss or liability for dam-
ages for personal injury or death or damage to property, including
loss of use thereof, occurring on or in any way related to the
special facility or occasioned by reason of occupancy by and the
operations of the other person upon, in and around the special
facility;

(C) Provide all risk casualty insurance, including insurance against
loss or damage by fire, lightning, flood, earthquake, typhoon, or
hurricane, with standard extended coverage and standard vandal-
ism and other malicious mischief endorsements; and

(D) Provide insurance for workers’ compensation and employers’
liability for personal injury or death or damage to property (the
other party may self-insure for workers’ compensation if per-
mitted by law); provided that all policies with respect to loss or
damage of property including fire or other casualty and extended
coverage and builder’s risk shall provide for payments of the
losses to the development corporation, the other party or the
trustee for the special facility revenue bonds as their respective
interests may appear; and. provided further that the insurance may
be procured and maintained as part of or in conjunction with
other policies carried by the other party; and provided further that
the insurance shall name the development corporation, and so
long as any special facility revenue bonds are outstanding, the
trustee, as additional insured; and

(5) Indemnify, save, and hold the development corporation, the trustee, and
their respective agents, officers, members, and employees harmless
from and against all claims and actions and all costs and expenses
incidental to the investigation and defense thereof, by or on behalf of
any person, firm, or corporation, based upon or arising out of the
special facility or the other party’s use and occupancy thereof, includ-
ing, without limitation, from and against all claims and actions based
upon and arising from any:

(A) Condition of the special facility;

(B) Breach or default on the part of the other party in the performance
of any of the party’s obligations under the special facility lease;

(C) Fault or act of negligence of the other party or the party’s agents,
contractors, servants, employees, or licensees; or

(D) Accident to or injury or death of any person or loss of or damage
to any property occurring in or about the special facility, includ-
ing any claims or actions based upon or arising by reason of the
negligence or any act of the other party.

Any moneys received by the development corporation pursuant to para-

graphs (2) and (3) shall be paid into the high technology special fund and shall not be
nor be deemed to be revenues of the special facility.
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(b) The term and all renewals and extensions of the term of any special
facility lease (including any amendments or supplements thereto) shall not extend
beyond the lesser of the reasonable life of the special facility that is the subject of the
special facility lease, as estimated by the development corporation at the time of the
entering into thereof, or thirty years.

(c) Any special facility lease entered into by the development corporation
shall be subject to chapter 171 and shall contain other terms and conditions that the
development corporation deems advisable to effectuate the purposes of this part.

§206M- Special facility revenue bonds. All special facility revenue
bonds authorized to be issued under this part shall be issued pursuant to part III of
chapter 39, except as follows:

(1) No revenue bonds shall be issued unless at the time of issuance, the
development corporation has entered into a special facility lease with
respect to the special facility for which the revenue bonds are to be
issued;

(2) The revenue bonds shall be issued in the name of the development
corporation and not in the name of the State;

(3) No further authorization of the legislature shall be required for the
issuance of the special facility revenue bonds, but the approval of the
governor shall be required for the issuance;

(4) The revenue bonds shall be payable solely from and secured solely by
the revenues derived by the development corporation from the special
facility for which they are issued;

(5) The final maturity date of the revenue bonds shall not be later than
either the estimated life of the special facility for which the revenue
bonds are issued or the expiration of the initial term of the special
facility lease;

(6) If deemed necessary or advisable by the development corporation, or to
permit the obligations of the other party to the special facility lease to
be registered under the U.S. Securities Act of 1933, the development
corporation, with the approval of the director of finance, may appoint a
national or state bank within or without the State to serve as trustee for
the holders of the revenue bonds and may enter into a trust indenture or
trust agreement with the trustee. The trustee may be authorized by the
development corporation to collect, hold, and administer the revenues
derived from the special facility for which the revenue bonds are issued
and to apply the revenues to the payment of the principal and interest on
the revenue bonds. In the event that any trustee shall be appointed, any
trust indenture or trust agreement entered into by the development
corporation with the trustee may contain the covenants and provisions
authorized by part III of chapter 39 to be inserted in a resolution
adopted or certificate issued, as though the words ‘‘resolution’” or
“‘certificate’” as used in that part read ‘‘trust indenture or trust agree-
ment’’.

The covenants and provisions shall not be required to be included
in the resolution or certificate authorizing the issuance of the revenue
bonds if included in the trust indenture or trust agreement. Any resolu-
tion or certificate, trust indenture, or trust agreement adopted, issued, or
entered into by the development corporation pursuant to this part may
also contain any provisions required for the qualification thereof under
the U.S. Trust Indenture Act of 1939. The development corporation
may pledge and assign to the trustee the special facility lease and the
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rights of the development corporation including the revenues there-
under;

If the development corporation, with the approval of the director of
finance, shall have appointed or shall appoint a trustee for the holders
of the revenue bonds, then notwithstanding the provisions of section
39-68, the director of finance may elect not to serve as fiscal agent for
the payment of the principal and interest, and for the purchase, registra-
tion, transfer, exchange, and redemption of the revenue bonds, or may
elect to limit the functions the director of finance shall perform as the
fiscal agent. The development corporation, with the approval of the
director of finance, may appoint the trustee to serve as the fiscal agent,
and may authorize and empower the trustee to perform the functions
with respect to payment, purchase, registration, transfer, exchange, and
redemption, that the development corporation may deem necessary,
advisable, or expedient, including, without limitation, the holding of
the revenue bonds and coupons, if any, that have been paid and the
supervising and conducting of the destruction thereof in accordance
with sections 40-10 and 40-11. Nothing in this paragraph shall be a
limitation upon or construed as a limitation upon the powers granted in
paragraph (6) to the development corporation with the approval of the
director of finance to appoint the trustee, or granted in sections 36-3,
39-13, and 39-68 to the director of finance to appoint the trustee or
others, as fiscal agents, paying agents, and registrars for the revenue
bonds or to authorize and empower the fiscal agents, paying agents, and
registrars to perform the functions referred to in paragraph (6) and
sections 36-3, 39-13, and 39-68, it being the intent of this paragraph to
confirm that the director of finance may elect not to serve as fiscal
agent for the revenue bonds or may elect to limit the functions the
director of finance shall perform as the fiscal agent, that the director of
finance may deem necessary, advisable, or expedient;

The development corporation may sell the revenue bonds either at
public or private sale;

If no trustee is appointed to collect, hold, and administer the revenues
derived from the special facility for which the revenue bonds are
issued, the revenues shall be held in a separate account in the treasury
of the State, separate and apart from the high technology special fund,
to be applied solely to the carrying out of the resolution, certificate,
trust indenture, or trust agreement authorizing or securing the revenue
bonds;

If the resolution, certificate, trust indenture, or trust agreement provides
that no revenue bonds issued thereunder shall be valid or obligatory for
any purpose unless certified or authenticated by the trustee for the
holders of the revenue bonds, the signatures of the officers of the State
upon the bonds required by section 39-56 may be facsimiles of their
signatures;

Proceeds of the revenue bonds may be used and applied by the develop-
ment corporation to reimburse the other party to the special facility
lease for all preliminary costs and expenses, including architectural and
legal costs; and

If the special facility lease requires the other party to operate, maintain,
and repair the special facility that is the subject of the lease, at the other
party’s expense, the requirement shall constitute compliance by the
development corporation with section 39-61(a)(2), and none of the
revenues derived by the development corporation from the special
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facility shall be required to be applied to the purposes of section 39-
62(2). Sections 39-62(4), 39-62(5), and 39-62(6) shall not apply to the
revenues derived from a special facility lease.”’

SECTION 2. Chapter 206M, Hawaii Revised Statutes, is amended by adding
a new section to part I to be appropriately designed and to read as follows:

““§206M- Federal tax-exempt status. Special purpose revenue bonds
issued pursuant to this chapter, to the extent practicable, shall be issued to comply
with requirements imposed by applicable federal law providing that the interest on
the special purpose revenue bonds shall be excluded from gross income for federal
income tax purposes (except as certain minimum taxes, environmental taxes, or
other federal taxes or tax consequences may apply). The development corporation
may enter into agreements, establish funds or accounts, and take any action required
to comply with applicable federal law. Nothing in this chapter shall be deemed to
prohibit the issuance of special purpose revenue bonds, the interest on which may be
included in gross income for federal income tax purposes.’

SECTION 3. Chapter 206M, Hawaii Revised Statutes, is amending by
amending the title in part II to read as follows:

“[[PART IL]] PART HI. HAWAII SOFTWARE SERVICE CENTER”

SECTION 4. Section 206M-1, Hawaii Revised Statutes, is amended as
follows:

1. By amending the definition of ‘‘bonds’’ to read:

*““‘Bonds’’ [means special purpose revenue bonds issued under this chapter
and shall include] or ‘‘special purpose revenue bonds’’ mean bonds, notes, and other
instruments of indebtedness[, and refunding bonds.] of the State issued pursuant to
this part.”’

2. By amending the definition of ‘‘high technology’’ to read:

““‘High technology’’ means [emerging] industries [which] that are technol-
ogy-intensive, including but not limited to electronics [and], biotechnology[.],
software, computers, telecommunications, and other computer-related technolo-

ies.”’

3. By amending the definition of ‘‘industrial park’’ to read:

“““‘Industrial park’” means a tract of real property determined by the board as
being suitable for use as building sites for projects by [a group of enterprises
engaged in] one or more industrial, processing, or manufacturing enterprises [for]
engaged in high technology, including research, training, technical analyses, soft-
ware development, and pilot plant or prototype product development, and may
include the installation of improvements to [such] the tract incidental to the use of
real property as an industrial park, such as water, sewer, sewage and waste disposal,
and drainage facilities, sufficient to adequately service projects in the industrial park,
and provision of incidental transportation facilities, power distribution facilities, and
communication facilities. Industrial parks shall not include any buildings or struc-
tures of any kind except for buildings or structures incidental to improvements to the
industrial park.”’

4. By amending the definition of ‘‘project’’ to read:

‘““‘Project’”” means [any combination of land and buildings and other im-
provements thereon for use in industrial, processing, or manufacturing enterprises
for high technology which are located in an industrial park and acquired, con-
structed, reconstructed, rehabilitated, improved, altered, or repaired by or on behalf
of the development corporation.] the acquisition, construction, improvement, instal-
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lation, equipping, and development of any combination of land, buildings, and other
improvements thereon, including, without limitation, parking facilities for use of, or
to assist a high technology industrial, manufacturing, or processing enterprise
located within or without an industrial park, including, without limiting the general-
ity of the foregoing, machinery, equipment, furnishings, and apparatus that shall be
deemed necessary, suitable, or useful to the enterprise.’’

5. By amending the definition of ‘‘project agreement’” to read:

“““Project agreement’’ means [any lease, sublease, loan agreement, condi-
tional sale agreement, or other similar financing contract or agreement, or any
combination thereof entered into under this chapter by the development corporation,
including the financing from the proceeds of bonds of a project or an industrial
park.] any agreement entered into under this chapter by the development corporation
with a qualified person to finance, construct, operate, or maintain a project or an
industrial park from the proceeds of special purpose revenue bonds, or to lend the
proceeds of special purpose revenue bonds to assist a high technology industrial,
manufacturing, or processing enterprise, including, without limitation, any lease,
sublease, loan agreement, conditional sale agreement, or other similar financing
contract or agreement, or any combination thereof.”’

6. By amending the definition of ‘‘qualified person’’ to read:

“““*Qualified person’’ means any individual, firm, partnership, corporation,
association, cooperative, or other legal entity, governmental body or public agency,
or any combination [or association] of the foregoing, possessing the competence,
expertise, experience, and resources, including financial, personnel, and tangible
resources, required for the purposes of a project and [such] other qualifications as
may be deemed desirable by the development corporation in administering this
chapter and which enters into a project agreement with the development corpora-
tion.”’

SECTION 5. Section 206M-2, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) There is established the high technology development corporation,
which shall be a public body corporate and politic and an instrumentality and agency
of the State. The development corporation shall be placed within the department of
business, economic development, and tourism for administrative purposes, pursuant
to section 26-35. The purpose of the development corporation shall be to facilitate
the growth and development of the commercial high technology industry in Hawaii.
Its duties shall include, but not be limited to:

(1) Developing [developing] industrial parks as high technology innova-
tion centers and [the] developing or assisting with the development of
projects within or outside of industrial parks; [providing]

(2) Providing financial and other support and services to Hawaii-based
high technology companies; [collecting]

(3) Collecting and analyzing information on the state of commercial high
technology activity in Hawaii; [promoting]

(4) Promoting and marketing Hawaii as a site for commercial high technol-
ogy activity; and [providing]

(5) Providing advice on policy and planning for technology-based eco-
nomic development.”’

SECTION 6. Section 206M-2, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

““(e) The board shall appoint a management advisory committee for each
industrial park and related project or projects governed by the board. Each commit-
tee shall have five members, who shall serve without compensation but may be
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reimbursed for expenses incurred in the performance of their duties. The members
shall be drawn from fields of act1v1ty related to each [prOJect or park.] industrial park
and related project or projects.”’

SECTION 7. Section 206M-3, Hawaii Revised Statutes, is amended to read

as follows:

¢¢§206M-3 Powers, generally. The development corporation shall have all
the powers necessary to carry out its purposes, including the following powers:

(L)
(2)
©)

“
&)

©)

Q)
®

®

(10)

To sue and be sued;

To have a seal and alter the same at its pleasure;

To make and execute, enter into, amend, supplement, and carry out
contracts and all other instruments necessary or convenient for the
exercise of its powers and functions under this chapter, including,
[subject to] with the approval of the governor, a project agreement, or
an amendment or supplement to an existing project agreement, with a
qualified person, and [any other] to_enter into and carry out any
agreement whereby the obligations of a qualified person under a project
agreement shall be unconditionally guaranteed or insured by, or the
performance thereof assigned to, or guaranteed or insured by, a person
or persons other than the qualified person; and to [grant options or
renew any project agreement entered into by it in connection with any
project or industrial park, on terms and conditions as it deems advis-
able;] extend or renew any project agreement or any other agreement -
related thereto; provided that any such renewal or extension shall be
subject to the approval of the governor unless made in accordance with
provisions for the extension or renewal contained in a project agree-
ment or related agreement theretofore approved by the governor;

To make and alter bylaws for its organization and internal manage-
ment;

To adopt rules under chapter 91 necessary to effectuate this chapter in
connection with industrial parks, projects, multi-project programs, and
the operations, properties, and facilities of the development corpora-
tion;

Through its chief executive officer, to appoint officers, agents, and
employees, prescribe their duties and qualifications, and fix their
salaries, without regard to chapters 76 and 77;

To prepare or cause to be prepared development plans for industrial
parks;

To acquire, own, lease, hold, clear, improve, and rehabilitate real,
personal, or mixed property and to assign, exchange, transfer, convey,
lease, sublease, or encumber any project, including by way of ease-
ments;

To [construct, reconstruct, rehabilitate, improve, alter, or repair,]
acquire, construct, improve, install, equip, or develop or provide for the
[construction, reconstruction, rehabilitation, improvement, alteration,
or repair] acquisition, construction, improvement, installation, equip-
ping, or development of any project and to designate a qualified person
as its agent for such purpose, and to own, hold, assign, transfer, convey,
exchange, lease, sublease, or encumber any project;

To arrange or initiate appropriate action for the planning, replanning,
opening, grading, or closing of streets, roads, roadways, alleys, ease-
ments, or other places, the furnishing of improvements, the acquisition
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(12)
13)

14)
(15)

(16)

an

[(17)]

[(18)]

of property or property rights, or the furnishing of property or services
in connection with an industrial park{;] or project;
To prepare or cause to be prepared plans, specifications, designs, and
estimates of cost for the acquisition, construction, reconstruction, [re-
habilitation,] improvement, [alteration, or repair] installation, equip-
ping, development, or maintenance of any project or industrial park,
and from time to time to modify [such] the plans, specifications,
designs, or estimates;
To engage the services of consultants on a contractual basis for
rendering professional and technical assistance and advice;
To procure insurance against any loss in connection with its property
and other assets and operations in [such] amounts and from [such]
insurers as it deems desirable;
To accept and expend gifts or grants in any form from any public
agency or from any other source;
To issue special purpose revenue bonds and refunding special purpose
revenue bonds pursuant to and in accordance with this chapter in [such]
principal amounts as may be authorized from time to time by law to
finance or refinance the cost of a project, singly or as part of a multi-
project program, or an industrial park as authorized by law and to
provide for the security thereof as permitted by this chapter;
To lend or otherwise apply the proceeds of the bonds issued for a
project or an industrial park either directly or through a trustee [or] to a
qualified person for use and application by the qualified person in the
acquisition, construction, improvement, installation, [or modification]
equipping, or development of a project or industrial park, or agree with
the qualified person whereby any of these activities shall be undertaken
or supervised by that qualified person or by a person designated by the
qualified person;

As security for the payment of the principal of, premium, if any, and

interest of the special purpose revenue bonds issued for a project to:

(A) Pledge, assign, hypothecate, or otherwise encumber all or any
part of the revenues and receipts derived or to be derived by the
development corporation under the project agreement for the
project for which the bonds are issued;

(B) Pledge and assign the interest and rights of the development
corporation under the project agreement or other agreement with
respect to the project or the special purpose revenue bonds;

(C) Pledge and assign any bond, debenture, note, or other evidence of
indebtedness received by the development corporation with re-
spect to the project; or

(D) Any combination of the foregoing;
(18) With or without terminating a project agreement, to exercise any
and all rights provided by law for entry and re-entry upon or take
possession of a project at any time or from time to time upon breach or
default by a qualified person under a project agreement, including any
action at law or in equity for the purpose of effecting its rights of entry
or re-entry or obtaining possession of the project or for the payments of
rentals, user taxes, or charges, or any other sum due and payable by the
qualified person to the development corporation pursuant to the project
agreement;

(19) To enter into arrangements with qualified county development

entities whereby the board would provide financial support to qualified

projects proposed;
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[(19)] (20) To create an environment in which to support high technology
economic development, including but not limited to: [supporting]
(A) Supporting all aspects of technology-based economic develop-

ment; [developing]

(B) Developing instructive programs, identifying issues and impedi-
ments to the growth of high technology industry in Hawaii; and
[providing]

(C) Providing policy analysis and information important to the devel-
opment of high technology industries in Hawaii;

[(20)] (21)! To develop programs that support start-up and existing high
technology companies in Hawaii and to attract new companies to
relocate to or establish operations in Hawaii by assessing the needs of
these companies and providing the physical and technical infrastructure
to support their operations;

[21)] (22) To coordinate its efforts with other public and private agencies
involved in stimulating technology-based economic development in
Hawaii, including but not limited to: [the]

(A) The department of business, economic development, and tour-
ism; [the]

(B) The Pacific international center for high technology research; and
[the]

(C) The office of technology transfer and economic development of
the University of Hawaii;

[(22)] (23) To promote and market Hawaii as a site for commercial high
technology activity;

[(23)] (24) To provide advice on policy and planning for technology-based
economic development; and

[(24)] (25) To do any and all things necessary or [proper] convenient to carry
out [the] its purposes [of] and exercise the powers given and granted in
this chapter.”’

SECTION 8. Section 206M-4, Hawaii Revised Statutes, is amended to read
as follows:

““[[18206M-4[]] Compliance with state and local law. The issuance of
special purpose revenue bonds with respect to any project or industrial park under
this chapter shall not relieve any qualified person or other user of [such] the project
or industrial park from the laws, ordinances, and rules of the State or any political
subdivision thereof, or any department or board thereof with respect to the construc-
tion, operation, and maintenance of any project or industrial park, or zoning laws or
regulations, obtaining of building permits, compliance with building and health
codes and other laws, ordinances, or rules and regulations of similar nature pertain-
ing to the project or industrial park, and [such] the laws shall be applicable to [such]
the qualified person or [such] the other user to the same extent they would be if the
costs of the project or industrial park were directly financed by the qualified
person.”’

SECTION 9. Section 206M-5, Hawaii Revised Statutes, is amended to read
as follows:

€“§206M-5 Development rules. Whenever the proceeds of special purpose
revenue bonds are used to finance the cost of [a project,] an industrial park, the board
shall adopt rules under chapter 91 to be followed during the course of the develop-
ment of any industrial park, which are to be known as development rules in
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connection with health, safety, building, planning, zoning, and land use. The rules,
upon final adoption of a development plan for an industrial park, shall supersede all
other inconsistent ordinances and rules relating to the use, zoning, planning, and
development of land and construction thereon within the industrial park. Rules
adopted under this section shall follow existing law, rules, ordinances, and regula-
tions as closely as is consistent with standards meeting minimum requirements of
good design, pleasant amenities, health, safety, and coordinated development. The
corporation shall establish policies and procedures for monitoring and ensuring that
the operation of the industrial park complies with these development rules and may
establish fines and penalties or take any other means available under the law to
eliminate any noncomplying action.”

SECTION 10. Section 206M-6, Hawaii Revised Statutes, is amended to read
as follows:

“[[1§206M-6[1] Use of public lands. The governor may set aside available
public lands to the development corporation for the purposes specified in this
chapter; provided that [such] the setting aside would not impair any covenant
between the State or any department or board thereof and holders of [revenue] any
bonds issued by the State or such department or board thereof. The development
corporation also may lease available state lands from the department of land and
natural resources.”’

SECTION 11. Section 206M-7, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*“(b) The development corporation shall not enter into any project agreement
with respect to any project or industrial park unless the legislature shall have first
authorized the issuance of special purpose revenue bonds to finance [such project or
industrial park] a project or projects, an industrial park or industrial parks, or a multi-
project program pursuant to section 206M-9, and the development corporation has
thereafter found and determined either that:

(1) The qualified person is a responsible party, whether by reason of
economic assets or experience in the type of enterprise to be undertaken
through [such] the project, or otherwise; or

(2) The obligations of the qualified person under the project agreement will
be unconditionally guaranteed by a person who is a responsible party,
whether by reason of economic assets or experience in the type of
enterprise to be undertaken through [such] the project or otherwise.””

SECTION 12. Section 206M-8, Hawaii Revised Statutes, is amended to read
as follows:

[ [18206M-8[1] Project agreement. (a) No special purpose revenue bonds
shall be issued unless at the time of issuance the development corporation shall have
entered into a project agreement with respect to the project or industrial park for the
financing of which [such] the special purpose revenue bonds are to be issued. Any
project agreement entered into by the development corporation with a qualified
person shall contain provisions unconditionally obligating [such] the qualified
person [to]:

(1) To pay the development corporation during the period or term of the

project agreement, exclusive of any renewal or extension thereof and
whether or not the project or industrial park to which [such] the project .
agreement relates is used or occupied by the qualified person, at [such]
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the time or times and in [such] the amount or amounts that will be at
least sufficient:

(A) To pay the principal of, and premium, if any, and interest on all
special purpose revenue bonds issued to finance the cost of the project,
or an allocable portion of the special purpose revenue bonds issued to
finance the industrial park, as the case may be, as and when the special
purpose revenue bonds become due, including upon any required
redemption thereof;

(B) To establish or maintain [such] the reserves, if any, as may be
required by the instrument authorizing or securing the special purpose
revenue bonds, or an allocable portion of [such] the reserves, if less
than all of the proceeds of the special purpose revenue bonds are
utilized for [such] the qualified person;

(C) To pay the fees and expenses of the paying agents and trustees for
the special purpose revenue bonds, or an allocable portion of [such] the
fees and expenses, if less than all of the proceeds of the special purpose
revenue bonds are utilized for [such] the qualified person; and

(D) To pay the expenses incurred by the development corporation in
administering the special purpose revenue bonds or in carrying out the
project agreement, or an allocable portion of [such] the expenses, if less
than all of the proceeds of [such] the special purpose revenue bonds are
utilized for [such] the qualified person[.]; and

To operate, maintain, and repair the project as long as the project is
used as provided in the project agreement and to pay all costs of the
operation, maintenance, and repair.

(b) The development corporation in determining the cost of any project, may

also include the following:

(1) Financing charges, fees, and expenses of any trustee and paying agents

@)

C ERR B B R

or special purpose revenue bonds issued to pay the cost of the project;
Interest on the bonds and the expenses of the State in connection with
the bonds and the project to be financed from the proceeds of the bonds
accruing or incurred prior to and during the estimated period of
construction and for not exceeding twelve months thereafter;
Amounts necessary to establish or increase reserves for the special
purpose revenue bonds;

The cost of plans, specifications, studies, surveys, and estimates of
costs and of revenues;

Other expenses incidental to determining the feasibility or practicabil-
ity of the project;

Administration expenses;

Legal, accounting, consulting, and other special service fees;

Interest cost incurred by the project party with respect to the project
prior to the issuance of the special purpose revenue bonds; and
Other costs, commissions, and expenses incidental to the acquisition,
construction, improvement, installation, equipping, or development of
the project, the financing, placing of same in operation, and the
issuance of the special purpose revenue bonds, whether incurred prior
to or after the issuance of the bonds.

[(b)] {c) Any project agreement entered into by the development corporation
may contain [such] provisions as the development corporation deems necessary or
desirable to obtain or permit the participation of the state and federal government in
the project or industrial park or in the financing of the cost thereof.

[(©)] (d) A project agreement also shall provide that the development
corporation shall have all rights and remedies generally available at law or in equity
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to re-enter and take possession of a project upon the breach or default by a qualified
person of any term, condition, or provision of a project agreement.

(e) Each qualified person with a project agreement with the development
corporation shall allow the development corporation full access to the qualified
person’s financial records. Upon the request of the development corporation for the
examination of any financial records, the qualified person shall allow the develop-
ment corporation to examine the requested records within a reasonably prompt time
from the date of the request. If the development corporation requests copies of the
records, the qualified person shall provide the copies.

() To provide the public with full knowledge of the use of the proceeds and
benefits derived from special purpose revenue bonds issued under this chapter, the
development corporation shall require each qualified person with a project agree-
ment with the development corporation to make available to the public all relevant
financial records that pertain to the use of or savings resulting from the use of special
purpose revenue bonds.

() Each qualified person with a project agreement with the development
corporation shall estimate the benefits derived from the use of the proceeds of
special purpose revenue bonds. The benefits estimated shall be based on the creation
of new jobs and potential effect on tax receipts. The format of and method for
determining the estimates shall be established by the development corporation and
shall be uniform for each qualified person.

(h) To promote public understanding of the role played by special purpose
revenue bonds in providing benefits to the general public, the development corpora-
tion shall take appropriate steps to ensure public access to and scrutiny of the
estimates determined under subsection (g).

(i) The development corporation shall adopt rules under chapter 91 for the
purposes of this section.

(i) Moneys received by the development corporation pursuant to subsection
[(2)(@)] (@)(1XD) shall not be, nor be deemed to be, revenues or receipts derived
under the project agreement which may be pledged as security for special purpose
revenue bonds and shall be paid [to the development corporation free and clear of
any lien.] into the high technology special fund.

A qualified person may comply with the unconditional obligation to make
payments required by subsection (a), if [such] the obligations are unconditionally
guaranteed or insured by, or the performance thereof assigned to, or guaranteed or
insured by, a person or persons other than the qualified person [which] who is
satisfactory to the development corporation.”

SECTION 13. Section 206M-9, Hawaii Revised Statutes, is amended to read
as follows:

“[[18206M-9[] Bonds;] Issuance of special purpose revenue bonds;
bond anticipation notes[.]; refunding bonds. (a) In addition to the other powers
that it may have, the development corporation may issue special purpose revenue
bonds to finance, in whole or in part, the costs of projects of, for, or to loan the
proceeds of the bonds to assist qualified persons. All revenue bonds issued under this
chapter are special purpose revenue bonds and part III of chapter 39 shall not apply
thereto. All special purpose revenue bonds shall be issued in the name of the
development corporation and not in the name of the State.

The legislature finds and determines that the exercise of the powers vested in
the development corporation by this chapter constitutes assistance to a high technol-
ogy industrial, manufacturing, or processing enterprise and that the issuance of
special purpose revenue bonds to finance facilities of, for, or to loan the proceeds of
the bonds to assist qualified persons, is in the public interest.
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[(@)] (b) The development corporation, with the approval of the governor,
may issue special purpose revenue bonds for each single project or industrial park or
multi-project program [which] that has been authorized by the legislature by an
affirmative vote of two-thirds of the members to which each house is entitled;
provided that the legislature shall find that the issuance of [such] the special purpose
revenue bonds is in the public interest. [Bonds] Special purpose revenue bonds shall
be issued in [such] principal amounts as may be authorized from time to time by law
and at [such] the time or times as the development corporation deems necessary and
advisable to finance the cost of a project [or], industrial park, or multi-project
program as authorized by law. With respect to the financing of a multi-project
program with the proceeds of special purpose revenue bonds, the legislature may
authorize the issuance from time to time in one or more series by the development
corporation, in each case with the approval of the govemor, of special purpose
revenue bonds in the aggregate principal amount and during the period as the
legislature shall provide. The principal of, premium, if any, and interest on [such] the
special purpose revenue bonds shall be payable:

(1)  Exclusively from the revenues and receipts derived or to be derived by
the development corporation under project agreements or from [such]
the revenues and receipts together with any grant from the government
in aid of the project or industrial park financed from the proceeds of
[such] the bonds;

(2) Exclusively from the revenues and receipts derived or to be derived by
the development corporation from a particular project agreement,
whether or not the project or industrial park to which it relates is
financed in whole or in part with the proceeds of the special purpose
revenue bonds; or

(3) From revenues and receipts derived or to be derived by the develop-
ment corporation generally.

Neither the board members nor any person executing the special purpose
revenue bonds shall be liable personally on the bonds by reason of the issuance
thereof.

All special purpose revenue bonds of the same issue (or, in the case of an
authorized issue for a multi-project program, series), subject to the prior and superior
rights of outstanding bonds, claims, obligations, or mechanic’s and materialman’s
liens, shall have a prior and paramount lien on the revenues derived from the project
agreement with respect to the project for which the bonds have been issued, over and
ahead of all special purpose revenue bonds of the issue (or series) payable from the
revenues which may be subsequently issued and over and ahead of any claims or
obligations of any nature against the revenues subsequently arising or subsequently
incurred; provided that the development corporation may reserve the right and
privilege to subsequently issue additional series of special purpose revenue bonds,
from time to time, payable from the revenues derived from the project agreement on
a parity with the issue or series of special purpose revenue bonds theretofore issued,
and the subsequently issued series of special purpose revenue bonds may be secured,
without priority by reason of date of sale, date of execution, or date of delivery, by a
lien on the revenues in accordance with law, including this chapter.

[(b) Bonds] (c) Special purpose revenue bonds issued pursuant to this chapter
may be in one or more issues and in one or more series within an issue and shall be
further authorized pursuant to resolution of the board. The special purpose revenue
bonds shall be dated, shall bear interest at [such] the rate or rates, shall mature at
[such] the time or times not exceeding forty years from their date or dates, shall have
[such] the rank or priority, and may be made redeemable before maturity at the
option of the development corporation, at [such] the price or prices and under [such]
the terms and conditions, all as may be determined by the development corporation.
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The development corporation shall determine the form of the special purpose
revenue bonds, including interest coupons, if any, to be attached thereto, and the
manner of execution of the special purpose revenue bonds, and shall fix the
denomination or denominations of the special purpose revenue bonds and, subject to
the approval of the [state] director of finance, the place or places of payment of
principal and interest, which may be at any bank or trust company approved by the
[state] director of finance within or without the State.

The special purpose revenue bonds may be issued in coupon or in registered
form, or both, as the development corporation may determine, and provisions may
be made for the registration of coupon bonds as to principal alone and also as to both
principal and interest, and for the reconversion into coupon bonds of special purpose
revenue bonds registered as to both principal and interest. Subject to the approval of
the [state] director of finance, the development corporation may sell special purpose
revenue bonds in such manner, either at public or private sale, and for such price as it
may determine.

[(c)] (d) Prior to the preparation of definitive special purpose revenue bonds,
the development corporation may issue interim receipts or temporary bonds, with or
without coupons, exchangeable for definitive bonds when [such] the bonds have
been executed and are available for delivery.

[(d)] (e) Should any special purpose revenue bond issued under this chapter
or any coupon appertaining thereto become mutilated, lost, stolen, or destroyed, the
development corporation may cause a new bond or coupon of like date, number, and
tenor to be executed and delivered in exchange and substitution for, and upon the
cancellation of [such] the mutilated bond or coupon, or in lieu of and in substitution
for [such] the lost, stolen, or destroyed bond or coupon. [Such] The new bond or
coupon shall not be executed or delivered until the holder of the mutilated, lost,
stolen, or destroyed bond or coupon:

(1) [has] Has paid the reasonable expenses and charges in connection

therewith[,];

(2) [in] In the case of a lost, stolen, or destroyed bond or coupon, has filed
with the development corporation or its fiduciary evidence satisfactory
to the development corporation or its fiduciary that [such] the bond or
coupon was lost, stolen, or destroyed and that the holder was the owner
thereof[,]; and

(3) [has] Has furnished indemnity satisfactory to the development corpora-
tion.

[(e)] (f) The development corporation in its discretion may provide that
CUSIP identification numbers shall be printed on [such] the special purpose revenue
bonds. If [such] the numbers are imprinted on [such] the bonds:

(1) [no] No such number shall constitute a part of the contract evidenced

by the particular bond upon which it is imprinted[,]; and

(2) [no] No liability shall attach to the development corporation or any
officer or agent thereof, including any fiscal agent, paying agent, or
registrar for [such] the bonds by reason of [such] the numbers or any
use made thereof, including any use thereof made by the development
corporation, any such officer, or any such agent, or by reason of any
inaccuracy, error, or omission with respect thereto or in such use. The
development corporation in its discretion may require that all costs of
obtaining and imprinting {such] the numbers shall be paid by the
purchaser of [such] the bonds. For the purposes of this subsection, the
term ‘‘CUSIP identification numbers’’ means the numbering system
adopted by the Committee for Uniform Security Identification Proce-
dures formed by the Securities Industry Association.
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[(£)] (g) Whenever the development corporation has authorized the issuance
of special purpose revenue bonds under this chapter, special purpose revenue bond
anticipation notes of the development corporation may be issued in anticipation of
the issuance of [such] the bonds and of the receipt of the proceeds of sale thereof, for
the purposes for which [such] the bonds have been authorized. All special purpose
revenue bond anticipation notes shall be authorized by the development corporation,
and the maximum principal amount of [such] the notes shall not exceed the autho-
rized principal amount of [such] the bonds. The notes shall be payable solely from
and secured solely by the proceeds of sale of the special purpose revenue bonds in
anticipation of which the notes are issued and the moneys, rates, charges, and other
revenues from which would be payable and by which would be secured [such] the
bonds; provided that to the extent that the principal of the notes shall be paid from
moneys other than the proceeds of sale of [such] the bonds, the maximum amount of
bonds that has been authorized in anticipation of which the notes are issued shall be
reduced by the amount of notes paid in [such] this manner. The authorization,
issuance, and the details of [such] the notes shall be governed by this chapter with
respect to special purpose revenue bonds insofar as the same may be applicable;
provided that each note, together with all renewals and extensions thereof, or
refundings thereof by other notes issued under this subsection, shall mature within
five years from the date of the original note.

[(g) In order to] (h) To secure the payment of any of the special purpose
revenue bonds issued pursuant to this chapter, and interest thereon, or in connection
with [such] the bonds, the development corporation shall have the power as to [such]
the bonds:

(1) To pledge all or any part of the revenues and receipts derived or to be
derived by the development corporation as provided in this chapter to
the punctual payment of special purpose revenue bonds issued with
respect to the project or industrial park financed from the proceeds
thereof, and interest thereon, and to covenant against thereafter
pledging any such revenues and receipts to any other bonds or any
other obligations of the development corporation for any other purpose,
except as otherwise stated in the proceedings providing for the issuance
of special purpose revenue bonds permitting the issuance of additional
special purpose revenue bonds to be equally and ratably secured by a
lien upon such [moneys, rates, charges, and other] revenues[.] and
receipts;

(2) To pledge and assign the interest and right of the development corpora-
tion under any project agreement and other agreements related to a
project or industrial park, and the rights, duties, and obligations of the
development corporation thereunder, including the right to receive
revenues and receipts thereunder[.];

(3) To pledge or assign all or any part of the proceeds derived by the
development corporation from proceeds of insurance or condemnation
awards|.];

(4) To covenant as to the use and disposition of the proceeds from the sale
of [such] the special purpose revenue bonds[.];

(5) To covenant to set aside or pay over reserves and sinking funds for
[such] the special purpose revenue bonds and as to the disposition
thereof].];

(6) To covenant and prescribe as to what happenings or occurrences shall
constitute ‘‘events of default’’, the terms and conditions upon which
any or all of [such] the bonds shall become or may be declared due
before maturity, and as to the terms and conditions upon which [such]
the declaration and its consequences may be waived[.];
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To covenant as to the rights, liabilities, powers, and duties arising upon
the breach by [it] the development corporation of any covenant, condi-
tion, or obligation[.];

Subject to the approval of the [state] director of finance, to designate a
national or state bank or trust company within or without the State,
incorporated in the United States, to serve as trustee for the holders of
the special purpose revenue bonds and to enter into a trust indenture,
trust agreement, or indenture of mortgage with [such] the trustee. The
trustee may be authorized by the development corporation to receive
and receipt for, hold, and administer the proceeds of [such] the special
purpose revenue bonds and to apply the proceeds to the purposes for
which [such] the special purpose revenue bonds are issued, or to
receive and receipt for, hold, and administer the revenues and receipts
derived or to be derived by the development corporation under a project
agreement or other agreement related to a project or industrial park, and
to apply such revenues and receipts to the payment of the principal of
and interest on [such] the special purpose revenue bonds, or both, and
any excess revenues and receipts to the payment of expenses incurred
by the development corporation in administering [such] the special
purpose revenue bonds or in carrying out [such] the project agreement
or other agreement. If the trustee shall be appointed, any trust inden-
ture, trust agreement, or indenture of mortgage entered into by the
development corporation with the trustee may contain whatever cove-
nants and provisions as may be necessary, convenient, or desirable in
order to secure [such] the special purpose revenue bonds. The develop-
ment corporation may pledge and assign to the trustee the interest of the
development corporation under a project agreement and other agree-
ments related thereto and the rights, duties, and obligations of the
development corporation thereunder, including the right to receive
revenues and receipts thereunder. The development corporation may
appoint the trustee to serve as fiscal agent for the payment of the
principal and interest, and for the purchase, registration, transfer, ex-
change, and redemption of the special purpose revenue bonds, and may
authorize and empower the trustee to perform [such] the functions with
respect to [such] the payment, purchase, registration, transfer, ex-
change, and redemption, as the development corporation may deem
necessary, advisable, or expedient, including, without limitation, the
holding of the special purpose revenue bonds and coupons [which] that
have been paid and the supervision of the destruction thereof in accord-
ance with law[.];

To execute all instruments necessary or convenient in the exercise of
the powers herein granted or in the performance of its covenants and
duties[.];

To invest or provide for the investment of the proceeds of special
purpose revenue bonds and revenues and receipts derived by the devel-
opment corporation in [such] the securities and in such manner as it
deems proper].]; and

To make such covenants and do any and all acts and things as may be
necessary, convenient, or desirable in order to secure [such] the special
purpose revenue bonds, notwithstanding that [such] the covenants, acts,
or things may not be enumerated in this chapter.

No holder or holders of special purpose revenue bonds issued under this
chapter shall ever have the right to compel any exercise of the taxing power of the
State or any political subdivision of the State to pay [such] the special purpose
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revenue bonds or the interest thereon and no moneys other than the revenues pledged
to [such] the special purpose revenue bonds shall be applied to the payment thereof.

[(h) Bonds] (i) Special purpose revenue bonds bearing the signature or
facsimile signature of officers in office on the date of the signing thereof shall be
valid and sufficient for all purposes, notwithstanding that before the delivery thereof
and payment therefor any or all of the persons whose signatures appear thereon shall
have ceased to be officers of the development corporation. The special purpose
revenue bonds shall contain a recital that they are issued pursuant to this chapter
which recital shall be conclusive evidence of their validity and of the regularity of
their issuance.

[(@] (i) Subject to authorization by an act enacted by the legislature by an
affirmative vote of two-thirds of the members to which each house is entitled, the
development corporation may issue special purpose revenue bonds for the purpose
of refunding special purpose revenue bonds then outstanding and issued under this
chapter whether or not [such] the outstanding special purpose revenue bonds have
matured or are then subject to redemption. The development corporation may issue
special purpose revenue bonds for the combined purposes of:

(1) [financing] Financing or refinancing the cost of a project or industrial

park, or the improvement or expansion thereof[,]; and

(2) [refunding] Refunding special purpose revenue bonds [which] that

shall theretofore have been issued under this chapter and then shall be
outstanding, whether or not [such] the outstanding bonds have matured
or then are subject to redemption.

Nothing in this subsection shall require or be deemed to require the develop-
ment corporation to elect to redeem or prepay special purpose revenue bonds being
refunded, or to redeem or prepay special purpose revenue bonds being refunded
[which] that were issued, in the form customarily known as term bonds in accord-
ance with any sinking fund installment schedule specified in any proceeding
authorizing the issuance thereof, or, if the development corporation elects to redeem
or prepay any such bonds, to redeem or prepay as of any particular date or dates. The
issuance of [such] the special purpose revenue bonds, the maturities and other details
thereof, the rights and remedies of the holders thereof, and the rights, powers,
privileges, duties, and obligations of the development corporation with respect to the
bonds, shall be governed by the foregoing provisions of this chapter insofar as the
same may be applicable.

(k) If special purpose revenue bonds issued pursuant to this chapter are
issued bearing interest at a rate or rates which vary from time to time and with a right
of holders to tender the bonds for purchase, the development corporation may
contract for such support facility or facilities and remarketing arrangements as are
required to market the special purpose revenue bonds to the greatest advantage of the
development corporation upon such terms and conditions as the development corpo-
ration deems necessary and proper.

The development corporation may enter into contracts or agreements with
the entity or entities providing a support facility; provided that any contract or
agreement shall provide, in essence, that any amount due and owing by the
development corporation under the contract or agreement on an annual basis shall be
payable solely from the revenue and receipts of the project agreement and any
obligation issued or arising pursuant to the terms of the contract or agreement in the
form of special purpose revenue bonds, notes, or other evidences of indebtedness
shall only arise at such time as either:

(1) Moneys or securities have been irrevocably set aside for the full

payment of a like principal amount of special purpose revenue bonds
issued pursuant to this chapter; or
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(2) A like principal amount of the issue or series of special purpose
revenue bonds to which the support facility relates are held in escrow
by the entity or entities providing the support facility.”

SECTION 14. Section 206M-10, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§206M-10 Authorization for loans; loan terms and conditions; loan
procedure. (a) Notwithstanding any law to the contrary, the [state] director of
finance is authorized, with the approval of the governor, to make loans up to the
aggregate sum of $1,000,000, or so much thereof as may be necessary, to the
development corporation. The loans shall be made from the state general fund
moneys which are in excess of the amounts necessary for immediate state require-
ments, and shall be used for the purpose of paying administrative and other costs
associated with the development of industrial parks and other projects and activities
that encourage the growth of the high technology industry in Hawaii.

(b) The development corporation, to the extent moneys become available
from bond proceeds or otherwise, shall repay the general fund the principal amount
of any loan made by the [state] director of finance. No interest shall be required for
any such loan.

(c) Loans authorized by this section shall be drawn upon by the development
corporation from time to time upon at least five days notice to the [state] director of
finance and upon the filing with the [state] director of finance of a certificate of the
chairperson of the board seiting forth the amount being borrowed, the names of the
persons, firms, or corporations to which moneys will be paid from the proceeds of
such borrowing and the amount to be paid to each. In addition, the chairperson of the
board shall file with the [state] director of finance a copy of the resolution or
resolutions of the board approving contracts for services which will be paid from the
proceeds of the borrowing.”’

SECTION 15. Section 206M-11, Hawaii Revised Statutes, is amended to
read as follows:

“I[18206M-11[] Bonds] Special purpose revenue bonds net a general or
moral obligation of State. No holder or holders of special purpose revenue bonds
issued under this chapter shall ever have the right to compel any exercise of the
taxing power of the State to pay [such] the bonds or the interest thereon and no
moneys other than the revenues pledged to [such] the bonds shall be applied to the
payment thereof. Each special purpose revenue bond issued under this chapter shall
recite in substance that [such] the bond, including interest thereon, is not a general or
moral obligation of the State and is payable solely from the revenues pledged to the
payment thereof, and that [such] the bond is not secured, directly or indirectly, by the
full faith and credit or the general credit of the State or by revenues or taxes of the
State other than the revenues specifically pledged thereto.”’

SECTION 16. Section 206M-12, Hawaii Revised Statutes, is amended to
read as follows:

“[[18206M-12[] Bonds] Special purpose revenue bonds exempt from
taxation. [Bonds] Special purpose revenue bonds and the income therefrom issued
pursuant to this chapter shall be exempt from all state taxation, except inheritance,
transfer, and estate taxes.”’
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SECTION 17. Section 206M-13, Hawaii Revised Statutes, is amended to
read as follows:

““I[15§206M-13[] Bonds] Special purpose revenue bonds as legal invest-
ments and lawful security. [Bonds] The special purpose revenue bonds issued
pursuant to this chapter shall be and are declared to be legal and authorized
investments for banks, savings banks, trust companies, savings and loan associa-
tions, insurance companies, credit unions, fiduciaries, trustees, guardians, and for all
public funds of the State or other political corporations or subdivisions of the State.
[Such] The special purpose revenue bonds shall be eligible to secure the deposit of
any and all public funds of the State [or] and any and all public funds of counties or
other political corporations or subdivisions of the State, and [such] the bonds shall be
lawful and sufficient security for [such] the deposits to the extent of their value when
accompanied by all unmatured coupons, if any, appertaining thereto.”

SECTION 18. Section 206M-14, Hawaii Revised Statutes, is amended to
read as follows:

“[[18206M-14[]1]1 Status of special purpose revenue bonds under the
Uniform Commercial Code. Notwithstanding any of the provisions of this chapter
or any recital in any special purpose revenue bond issued under this chapter, all such
special purpose revenue bonds shall be deemed to be investment securities under the
Uniform Commercial Code, chapter 490, subject only to the provisions of the special
purpose revenue bonds pertaining to registration.”

SECTION 19. Section 206M-15, Hawaii Revised Statutes, is amended to
read as follows:

‘[ [1§206M-15[1]> High technology research and development loans and
grants. (a) All moneys necessary to carry out the purposes of this section shall be
allocated by the legislature through appropriations out of the state general fund. The
development corporation shall include in its budgetary request for the upcoming
fiscal period, the amounts necessary to effectuate the purposes of this section. All
moneys, interest charges, and other fees collected by the development corporation
under this section shall be deposited to the credit of the state general fund. In making
any expenditure under this section, the development corporation shall analyze each
funding request to determine whether the project to be undertaken will be economi-
cally viable and beneficial to the State.

(b) The development corporation may provide grants [of up to fifty] not
exceeding the lesser of:

(1) Fifty per cent of the federal [grant up to] small business innovation

research phase I award or contract; or

(2) $25,000 to each business in Hawaii that receives a federal small

business innovation research phase I award or contract from any partic-
ipating federal agency,’
subject to the availability of funds.
(c) The development corporation shall adopt rules pursuant to chapter 91

that:
(1) Specify the qualifications for eligibility of grant applicants;
(2) BEstablish priorities in determining eligibility in the event that insuffi-
cient funds are available to fund otherwise qualified applicants; and
(3) Give preference to all qualified businesses receiving their first award in
one fiscal year over multiple award grantees.
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The development corporation may adopt any other rules pursuant to chapter 91
necessary for the purposes of this section.

(d) If funds appropriated for the purpose of making grants under this section
are inadequate to satisfy all qualified requests, the development corporation shall
apply for funds to be transferred from the Hawaii capital loan revolving fund to
provide the grants in accordance with subsection (b). The amount of any single
transfer of funds shall not exceed $100,000, and the development corporation shall
transfer the entire amount back to the Hawaii capital loan revolving fund within
twelve months of receiving the funds. No more than one fund transfer shall be
outstanding at any one time. The director of business, economic development, and
tourism may transfer funds from the Hawaii capital loan revolving fund to the [high
technology research and] development corporation upon request to carry out the
purposes of this section. Transfers of funds shall be made without any charges or
fees.”’

SECTION 20. Section 206M-15.5, Hawaii Revised Statutes, is amended to
read as follows:

“[[18206M-15.5[]1] High technology special fund. There is established in
the state treasury a fund to be known as the high technology special fund, into which
shall be deposited, except as otherwise provided by section 206M-17, all moneys
and fees from tenants, qualified persons, or other users of the development corpora-
tion’s industrial parks, projects, other leased facilities, and other services and
publications. All moneys in the fund are [hereby] appropriated for the purposes of
and shall be expended by the development corporation for the operation, mainte-
nance, and management of its industrial parks, projects, facilities, services, and
publications(.], and to pay the expenses in administering the special purpose revenue
bonds of the development corporation or in carrying out its project agreements.’’

SECTION 21. Section 206M-16, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§206M-16 Exemption of development corporation from taxation and
competitive bidding. (a) All revenues and receipts derived by the development
corporation from any project or industrial park or under a project agreement or other
agreement pertaining thereto shall be exempt from all state and county taxation. Any
right, title, and interest of the development corporation in any project or industrial
park shall also be exempt from all state and county taxation. Except as otherwise
provided by law, the interest of a qualified person or other user of a project or
industrial park under a project agreement or other agreements related to a project or
industrial park shall not be exempt from taxation to a greater extent than it would be
if the costs of the project or industrial park were directly financed by the qualified
person or user.

(b) The development corporation shall not be subject to any requirement of
law for competitive bidding for project agreements, construction contracts, lease and
sublease agreements, or other contracts unless a project agreement with respect to a
project or industrial park [otherwise] shall so require.”’

SECTION 22. Section 206M-17, Hawaii Revised Statutes, is amended to
read as follows:

¢“§206M-17 Revenue bond fund accounts. The development corporation
shall establish separate special funds in accordance with section 39-62 for the
deposit of the proceeds of special purpose revenue bonds and special facility revenue
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bonds authorized under this [chapter.] part and part I respectively. The development
corporation shall have the right to appropriate, apply, or expend the revenues derived
with respect to the project agreement for a project for the following purposes:
(1) To pay when due all special purpose revenue bonds and special facility
revenue bonds, premiums, if any, and interest thereon, for the payment
of which the revenues are or have been pledged, charged, or otherwise
encumbered, including reserves therefor; and
(2) To the extent not paid by the qualified person to provide for all
expenses of administration, operation, and maintenance of the project,
including reserves therefor.
Unless and until adequate provision has been made for the foregoing pur-
poses, the development corporation shall not transfer the revenues derived from the
project agreement to the high technology special fund of the State.”’

SECTION 23. Section 206M-34, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*‘(a) The development corporation shall have the authority to copyright
software applications and programs developed for state use with public funds and to
license their subsequent sale and distribution; provided that this authority shall be
subject to the terms and conditions of a contract to license between the development
corporation and the affected state departments or agencies that developed the
software applications or programs [.}; and provided further that the authority shall
not apply to software applications and programs developed by or on behalf of private
sector qualified persons for which the development corporation has issued special
purpose revenue bonds under this chapter or otherwise provided financing. Any
copyright arising from center activities shall belong to the State and any revenues
generated by licenses and subsequent sale and distribution of copyrighted software
shall be deposited into the general fund unless otherwise stipulated in a licensing
agreement.”’

SECTION 24. Statutory material to be repealed is bracketed. New statutory
material is underscored.*

SECTION 25. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

Notes

1. ““(21)”’ should be underscored.

2. So in original.

3..Comma should be underscored.

4. Edited pursuant to HRS §23G-16.5.

ACT 73 H.B. NO. 2474

A Bill for an Act Relating to Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 431, Hawaii Revised Statutes, is amended by adding to
article 2 a new section to be appropriately designated and to read as follows:

““§431:2- Criminal convictions. (a) Any person who is engaged in the
business of insurance or who is about to engage in the business of insurance in this
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State and who has been convicted of any felony shall request the commissioner’s
written consent to engage in the business of insurance.

(b) After receipt of the request, the commissioner, in writing, may:

(1) Consent to the person engaging in the business of insurance;

(2) Provide a limited consent; or

(3) Deny the individual the privilege of engaging in the business of

insurance.

(c) Any person who fails to submit the request as required by this section and
who engages in the business of insurance without the written consent of the
commissioner shall be in violation of this chapter and subject to the fines and
penalties provided under this chapter.

(d) The commissioner may prescribe the format and content of the form used
to request the commissioner’s written consent to engage in the business of insur-
ance.”’

SECTION 2. New statutory material is underscored.'

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 74 H.B. NO. 2475

A Bill for an Act Relating to Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 432, Hawaii Revised Statutes, is amended by adding to
article 1 a new section to be appropriately designated and to read as follows:

«8432:1- Reserve credit for reinsurance. Any society that takes credit
for reserves on risks ceded to a reinsurer shall be subject to provisions of chapter 431
related to credit for reinsurance.”

SECTION 2. Chapter 432D, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

¢“8432D- Reserve credit for reinsurance. Any health maintenance orga-
nization that takes credit for reserves on risks ceded to a reinsurer shall be subject to
provisions of chapter 431 related to credit for reinsurance.”’

SECTION 3. Section 432:1-404, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
““(a) Each society shall file with the commissioner annually, on or before
April 30 in each year, a statement under oath, and in such form and detail as the
commissioner shall [prescribe. Those societies promising or offering to pay death,
sick, disability, or other benefits shall set forth in the statement the following:
(1) The total business transacted and the amount of gross receipts received
by the society during the year ending December 31 last preceding;
(2) The resources and liabilities of the society at the close of business on
December 31;
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(3) The receipts and expenditures; and

(4) The computation of the loss or gain of the society during the calendar
year.]

prescribe; provided that any association or society organized and operating as a
nonprofit medical indemnity or hospital service association shall file a report with
the commissioner covering the preceding calendar year and verified by at least two
principal officers. The report shall comply with sections 431:3-301 and 431:3-302.
The commissioner may prescribe the forms on which the report is to be filed.

In addition, any association or society organized and operating as a nonprofit
medical indemnity or hospital service association annually shall file with the
commissioner the following by the dates specified:

(1) An audit, by an independent, certified public accountant or an account-
ing firm designated by the association or society, of the financial
statements, reporting the financial condition and results of operations
of the association or society on or before June 1, or a later date as the
commissioner upon request or for cause may specify. The association
or society, on an annual basis and prior to the commencement of the
audit, shall notify the commissioner in writing of the name and address
of the person or firm retained to conduct the annual audit. The commis-
sioner may disapprove the association’s or society’s designation within
fifteen days of receipt of the association’s or society’s notice, and the
association or society shall be required to designate another indepen-
dent certified public accountant or accounting firm. The audit required
in this paragraph shall be prepared in accordance with the National
Association of Insurance Commissioners’ annual statement instruc-
tions, following the practices and procedures prescribed by the Na-
tional Association of Insurance Commissioners’ accounting practices
and procedures manuals; and

(2) A description of the available grievance procedures, the total number of
grievances handled through those procedures, a compilation of the
causes underlying those grievances, and a summary of the final disposi-
tion of those grievances on or before April 30.”’

SECTION 4. Section 432D-5, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) Every health maintenance organization shall file annually, on or before
[March 1,] April 30, [file] a report verified by at least two principal officers [with the
commissioner] covering the preceding calendar year. Each health maintenance
organization shall file quarterly[,] with the commissioner, on or before the forty-fifth
day after each quarter, a copy of its quarterly report verified by at least two principal
officers [with the commissioner]. These reports shall comply with sections 431:3-
301 and 431:3-302. The commissioner may prescribe [on which] the forms on which
the reports are to be filed. In addition, the health maintenance organization annually
shall file with the commissioner the following by the dates specified:

(1) An audit, by [a designated] an independent certified public accountant
or an accounting firm designated by the health maintenance organiza-
tion of the financial statements, reporting the financial condition and
results of operations of the health maintenance organization on or
before June 1, or [such] a later date as the commissioner upon request
or for cause may specify. The health maintenance organization, on an
annual basis and prior to the commencement of the audit, shall notify
the commissioner in writing of the name and address of the person or
firm retained to conduct the annual audit. The commissioner may
disapprove the health maintenance organization’s designation within
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fifteen days of receipt of the health maintenance organization’s notice,
and the health maintenance organization shall be required to designate
another independent certified public accountant or accounting firmf;].
The audit required in this paragraph shall be prepared in accordance
with the National Association of Insurance Commissioners’ annual
statement instructions, following the practices and procedures pre-
scribed by the National Association of Insurance Commissioners’ ac-
counting practices and procedures manuals;

(2) A list of the providers who have executed a contract that complies with
section 432D-8(d) on or before [March 1;] April 30; and

(3) A description of the available grievance procedures, the total number of
grievances handled through those procedures, a compilation of the
causes underlying those grievances, and a summary of the final disposi-
tion of those grievances on or before [March 1.] April 30.”

SECTION 5. Section 432D-7, Hawaii Revised Statutes, is amended to read
as follows:

‘[[18432D-7[1] Investments. All investments permitted under this section
or section 432D-3(a)(1) can be considered as admitted assets in determination of net
worth; provided that these investments are in compliance [with rules adopted by the
commissioner. With the exception of investments made in accordance with section
432D-3(a)(1), the funds of a health maintenance organization shall be invested only
as permitted by rules adopted by the commissioner pursuant to chapter 91.] with
article 6 of chapter 431.”

SECTION 6. Section 432D-22, Hawaii Revised Statutes, is amended to read
as follows:

““[[18432D-22[ 1] Acquisition of control of or merger of a health mainte-
nance organization. No person may make a tender for or a request or invitation for
tenders of, enter into an agreement to exchange securities for, or acquire in the open
market or otherwise, any voting security of a health maintenance organization or
enter into any other agreement if, after the consummation thereof, that person
[would], directly or indirectly, or by conversion or by exercise of any right to
acquire, would be in control of the health maintenance organization, and no person
may enter into an agreement to merge or consolidate with or otherwise to acquire
control of a health maintenance organization, unless, at the time any offer, request,
or invitation is made or any agreement is entered into, or prior to the acquisition of
the securities if no offer or agreement is involved, the person has filed with the
commissioner and has sent to the health maintenance organization[,] information
required by section [431:11-103(a)(1), (2), (3), (4), (5), and (12)] 431:11-104 and the
offer, request, invitation, agreement, or acquisition has been approved by the
commissioner. Approval by the commissioner shall be governed by section 431:11-
104(d)[.]; provided that if no action is taken by the commissioner within thirty days,
the offer, request, invitation, agreement, or acquisition shall be deemed approved.’’

SECTION 7. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved April 27, 2000.)
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Note
1. Edited pursuant to HRS §23G-16.5.

ACT 75 H.B. NO. 2482

A Bill for an Act Relating to Control Share Acquisitions.
Be It Enacted by the Legislature of the State of Hawaii:

Section 1. Section 415-171, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘‘control share acquisition’’ to read as follows:

“*‘Control share acquisition’” means an acquisition of shares of an issuing
public corporation resulting in beneficial ownership by an acquiring person of a new
range of voting power specified in this part, but does not include an acquisition:

1) Before, or pursuant to an agreement entered into before the effective
date of this part;
(2) = By a donee pursuant to an inter vivos gift not made to avoid this part or
by a distributee as defined in chapter 560;

(3) Pursuant to a security agreement not created to avoid this part;

(4) [Under chapter 417E, if the issuing public corporation is a party to the
transaction; or] Pursuant to a merger or share exchange executed in
accordance with applicable law, if the issuing public corporation is a
party to the plan of merger or share exchange;

(5) From the issuing public corporation[.];

(6) That is approved by resolution of the board of directors of the issuing

(@)

public corporation before the acquisition occurs; or
That the board of directors of the issuing public corporation deter-
mines, by resolution before the acquisition occurs, is not a control share

acquisition.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 2000.
(Approved April 27, 2000.)

ACT 76 H.B. NO. 2487

A Bill for an Act Relating to Financing the Hawaii Hurricane Relief Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431P-5.5, Hawaii Revised Statutes, is amended to read
as follows:

““I[18431P-5.5[11 Accumulation of $500,000,000 in funds and commit-
ments. (a) Upon written confirmation from the insurance commissioner that the
director of finance has secured $500,000,000, in the aggregate, in the form of:

(1) Commitments from either the federal government or an agency of the

federal government or a financial institution;
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(2) Revenue bonds{;] other than those issued or to be issued in response to

the occurrence of a covered event; or

(3) A combination of the commitments or bonds;
the Hawaii hurricane relief fund shall:

(1) Control or freeze rates; and

(2) [Begin] Continue accumulating premiums from policies of hurricane

property insurance[,] and the special mortgage recording fee, [the 3.75
per cent annual assessment on insurance companies’ property and
casualty premiums, and the interest thereon,] net of any [required]
reinsurance payments, operating expenses and funds necessary for the
development of a comprehensive loss reduction plan.

(b) When the balance of the net moneys accumulated totals $500,000,000,
the Hawaii hurricane relief fund [shall] may notify the insurance commissioner of
that fact. The insurance commissioner, in turn, [shall] may order, following the
receipt of the notice, a reduction in the rates for policies of hurricane property
insurance.

(c) In the event of a loss from a covered event, the net moneys accumulated
shall be used to [reduce the commitments and bonds described under subsection (a).
The commitments, plus bonds, plus the net moneys accumulated shall be used to
settle claims in the event of a covered event in an amount not exceeding
$500,000,000 in the aggregate, per covered event.] settle claims and pay current and
ongoing expenses of the Hawaii hurricane relief fund. The net accumulated moneys,
commitments, and bonds described in subsection (a)(2) shall be used only in the
event losses from a covered event exceed the assessment pursuant to section 431P-
5(b)(8)(B).

(d) In the event the balance of the net accumulated moneys falls below
$400,000,000, the Hawaii hurricane relief fund shall establish rates, subject to the
approval of the insurance commissioner, necessary to replenish the account balance
to $500,000,000[.] as promptly as reasonably practicable. The director of finance
shall seek to arrange [for] additional commitments whenever the account balance
falls below $400,000,000.

(e) The Hawaii hurricane relief fund shall be exempt from paying all taxes
and fees levied by the State on other insurers.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 77 H.B. NO. 2505

A Bill for an Act Relating to Housing Loan and Mortgage Programs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 201G-195, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) The contract may contain provisions as determined by the corporation
to be necessary or appropriate to provide security for its bonds. Notwithstanding any
other law to the contrary, project Joans may be made available for housing projects
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on Hawaiian home lands pursuant to the Hawaiian Homes Commission Act, 1920,

as amended.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 78 H.B. NO. 2507

A Bill for an Act Relating to the Permanent Plan Hearing.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 587-73, Hawaii Revised Statutes, is amended to read as

follows:

¢¢§587-73 Permanent plan hearing. (a) At the permanent plan hearing, the
court shall consider fully all relevant prior and current information pertaining to the
safe family home guidelines, as set forth in section 587-25, including but not limited
to the report or reports submitted pursuant to section 587-40, and determine whether
there exists clear and convincing evidence that:

M

@

©)

)

The child’s legal mother, legal father, adjudicated, presumed, or con-
cerned natural father as defined under chapter 578 are not presently
willing and able to provide the child with a safe family home, even with
the assistance of a service plan;
It is not reasonably foreseeable that the child’s legal mother, legal
father, adjudicated, presumed, or concerned natural father as defined
under chapter 578 will become willing and able to provide the child
with a safe family home, even with the assistance of a service plan,
within a reasonable period of time which shall not exceed two years
from the date upon which the child was first placed under foster
custody by the court;

The proposed permanent plan will assist in achieving the goal which is

in the best interests of the child; provided that the court shall presume

that:

(A) It is in the best interests of a child to be promptly and perma-
nently placed with responsible and competent substitute parents
and families in safe and secure homes; and

(B) The presumption increases in importance proportionate to the
youth of the child upon the date that the child was first placed
under foster custody by the court; and

If the child has reached the age of fourteen, the child [is supportive of

the permanent plan.] consents to the permanent plan, unless the court,

after consulting with the child in camera, finds that it is in the best
interest of the child to dispense with the child’s consent.

(b) If the court determines that the criteria set forth in subsection (a) are
established by clear and convincing evidence, the court shall order:

6]
@

That the existing service plan be terminated and that the prior award of
foster custody be revoked;

That permanent custody be awarded to an appropriate authorized
agency;
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That an appropriate permanent plan be implemented concerning the

child whereby the child will:

(A) Be adopted pursuant to chapter 578; provided that the court shall
presume that it is in the best interests of the child to be adopted,
unless the child is or will be in the home of family or a person
who has become as family and who for good cause is unwilling
or unable to adopt the child but is committed to and is capable of
being the child’s guardian or permanent custodian;

(B) Be placed under guardianship pursuant to chapter 560; or

(C) Remain in permanent custody until the child is subsequently
adopted, placed under a guardianship, or reaches the age of
majority, and that such status shall not be subject to modification
or revocation except upon a showing of extraordinary circum-
stances to the court;

That such further orders as the court deems to be in the best interests of
the child, including, but not limited to, restricting or excluding unnec-
essary parties from participating in adoption or other subsequent. pro-
ceedings, be entered; and
Until adoption or guardianship is ordered, that each-case be set for a
permanent plan review hearing not later than one year after the date that
a permanent plan is ordered by the court, or sooner if required by
federal law, and thereafter, that subsequent permanent plan review
hearings be set not later than each year, or sooner if required by federal
law; provided that at each permanent plan review hearing, the court
shall review the existing permanent plan and enter such further orders
as are deemed to be in the best interests of the child.

(c) If the court determines that the criteria set forth in subsection (a) are not
established by clear and convincing evidence, the court shall order that:

D

@

©))
)

The permanent plan hearing be continued for a reasonable period of
time not to exceed six months from the date of the continuance or the
case be set for a review hearing within six months;

The existing service plan be revised as the court, upon such hearing as
the court deems to be appropriate and after ensuring that the require-
ment of section 587-71(h) is satisfied, determines to be in the best
interests of the child; provided that a copy of the revised service plan
shall be incorporated as part of the order;

The authorized agency submit a written report pursuant to section 587-
40; and

Such further orders as the court deems to be in the best interests of the
child be entered.

(d) At the continued permanent plan hearing, the court shall proceed pursu-
ant to subsections (a), (b), and (c) until such date as the court determines that:

(1)
@

There is sufficient evidence to proceed pursuant to subsection (b); or

The child’s family is willing and able to provide the child with a safe

family home, even with the assistance of a service plan, upon which

determination the court may:

(A) Revoke the prior award of foster custody to the authorized
agency and return the child to the family home;

(B) Terminate jurisdiction;

(C) Award family supervision to an authorized agency;

(D) Order such revisions to the existing service plan as the court,
upon such hearing as the court deems to be appropriate and after
ensuring that the requirement of section 587-71(h) is satisfied,
determines to be in the best interests of the child; provided that a
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copy of the revised service plan shall be incorporated as part of
the order;

(E) Set the case for a review hearing within six months; and

(F) Enter such further orders as the court deems to be in the best
interests of the child.

[(e) The court shall order a permanent plan for the child within three years of
the date upon which the child was first placed under foster custody by the court, if
the child’s family is not willing and able to provide the child with a safe family
home, even with the assistance of a service plan.]”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored. .

SECTION 3. This Act shall take effect on July 1, 2000.
(Approved April 27, 2000.)

ACT 79 H.B. NO. 2510

A Bill for an Act Relating to Foster Board Allowances for Students.
Be It Enacted by the Legislature of the State of Hawaii:

‘ SECTION 1. Section 346-17.4, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§346-17.4 Foster board allowances for students. (a) Any eligible foster
child shall be eligible for foster board allowances after reaching the age of majority
and the foster board payments for that person shall be paid to an accredited
institution of higher learning or to the person’s foster parents, provided that:

(1) The person is twenty-one years old or younger;

(2) The person is attending or has been accepted to attend an accredited
institution of higher learning on a full-time basis, or on a part-time basis
for the first academic year, if approved by the director upon such terms

- and conditions as the director deems appropriate; and

(3) The person has continued to reside in the foster home wherein the
person reached the age of majority, or has continued to be accepted as a
member of the foster family and be under the guidance and support of
the foster family.

(b) Reimbursement to foster parents for the former foster child’s mainte-
nance cost up to the maximum allowable board amount shall be made retroactive to
the person’s entry into an accredited institution of higher learning on a full-time
basis, but no earlier than July 1, 1987, or on a part-time basis for the first academic
year, but no earlier than July 1, 1999.

(c) Foster board allowances may be applied to costs incurred in undertaking
full-time studies or part-time studies for the first academic year, if approved by the
director upon such terms and conditions as the director deems appropriate, at an
institution of higher learning.

(d) The department’s standards relating to income resources of the foster
child shall be applicable to this section.

() For the purposes of this section, the term “‘eligible foster child’’ means a
child who has been placed. into foster care by the family court pursuant to chapter
587.”
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SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect on July 1, 2000.
(Approved April 27, 2000.)

ACT 80 H.B. NO. 2512

A Bill for an Act Relating to Financial Assistance Payments.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-53, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) This subsection does not apply to general assistance to households
without minor dependents. The standard of need for families of given sizes shall
equal the poverty level established by the federal government in 1993, prorated over
a twelve-month period.

The assistance allowance provided shall be based on a percentage of the
standard of need. For exempt households and households in which all caretaker
relatives are minors, living independently with minor dependents and attending
school, the assistance allowance shall be set at sixty-two and one-half per cent of the
standard of need. For all other households, the assistance allowance shall be set no
higher than sixty-two and one-half per cent of the standard of need and set no lower
than fifty per cent of the standard of need. The standard of need shall be determined
by dividing the 1993 federal poverty level by twelve and rounding down the
quotient. The remaining quotient shall be multiplied by the per cent as set by the
director by rules pursuant to chapter 91 and the final product shall be rounded down
to determine the assistance allowance; provided that:

(1) The department may increase or reduce the assistance allowance as
determined in this subsection for non-exempt households for the pur-
pose of providing work incentives or services under part XI of this
chapter;

(2) No reduction shall be allowed that jeopardizes eligibility for or receipt
of federal funds;

(3) Reductions in the assistance allowance shall be limited to no more than
one per year; and

(4) No non-exempt household, which includes an adult who has received
sixty cumulative months of temporary assistance to needy families with
minor dependents, shall be eligible for an assistance allowance, unless
authorized by federal regulations.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)
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ACT 81 H.B. NO. 2519

A Bill for an Act Relating to Flexible Spending Accounts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 78, Hawaii Revised Statutes, is amended by adding to
part II a new section to be appropriately designated and to read as follows:

*“§78-  Flexible spending accounts. (a) As used in this section:

(1) ““Contributions’’> means the employee pretax compensation reductions

contributed to the plan; and

(2) “‘Flexible spending accounts’’ and the ‘‘plan’> mean a flexible spend-

ing accounts plan for state employees authorized by section 125 of the
Internal Revenue Code of 1986, as amended, and established in accord-
ance with this part.

(b) In addition to any other powers and duties authorized by law, the
department or agency charged with administration of the flexible spending accounts
may enter into all contracts necessary to establish, administer, or maintain the plan.

(c) The contributions, interest earned, and forfeited participant balances of
the plan shall be held in trust for the benefit of the participants and the plan. The
department or agency charged with administration of the plan may hold these funds
in trust outside the state treasury.

(d) The contributions, interest earned, and forfeited participant balances shall
not be subject to the general creditors of the State.

(¢) The interest earned and forfeited participant balances shall be used to
defray participant fees and other administrative costs as determined by the depart-
ment or agency charged with administration of the plan.”

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 82 H.B. NO. 2524

A Bill for an Act Relating to Prophylactics.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 321-115, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) [No person shall publicly vend prophylactics in mechanical coin-
operated machines unless the person shall have obtained a permit from the depart-
ment of health.] The department of health [shall] may adopt rules and charge fees to
regulate the sale of prophylactics through vending machines and require that they be
stocked with adequately labeled and scientifically approved devices only.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underlined.

159



ACT 83

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 83 H.B. NO. 2525

A Bill for an Act Relating to Prescription Drugs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 328-1, Hawaii Revised Statutes, is amended as follows:

1. By adding four new definitions to be appropriately inserted and to read:

««s«Certificate of medical necessity’’ means the United States Department of
Health and Human Services, Health Care Financing Administration’s FORM HCFA
484, which identifies the patient-recipient, the supplier, and the prescriber of
medical services and establishes an estimated length of time of need for equipment
or therapy, or both, to treat the ailment indicated by the diagnosis codes listed
thereon.

““Medical oxygen’’ means the prescription drug oxygen.

“Medical oxygen distributor’’ means any person, including a prescription
drug wholesale distributor, who distributes or dispenses medical oxygen pursuant to
a prescription.

““Nonprescription drug’’, ‘‘over-the-counter drug’’, or ‘‘nonlegend drug”’,
means any packaged, bottled, or nonbulk chemical, drug, or medicine that may be
lawfully sold without a practitioner’s order.”’

2. By amending the definition of ‘‘drug’’ to read:

“““Drug’’ means:

(1) Articles recognized in the official United States Pharmacopoeia, offi-
cial United States Pharmacopoeia Dispensing Information, official Ho-
meopathic Pharmacopoeia of the United States, or official National
Formulary, or any supplement to any of them;

(2) Articles intended for use in the diagnosis, cure, mitigation, treatment,
or prevention of disease in humans or animals;

(3) Articles (other than food[)] or clothing) intended to affect the structure
or any function of the body of humans or animals; or

(4) Articles intended for use as a component of any article specified in [this
definition above but not including devices or their components, parts,
or accessories.] paragraph (1), (2), or (3); provided that the term
““drug”’ shall not include devices -or their components, paits or acces-
sories, cosmetics, or liquor as defined in section 281-1.”’

3. By amending the definition of ‘prescription drug’’ to read:

¢“¢‘Prescription drug’® means [any]:

(1) Any drug required by federal or state statutes, regulations, or rules to be
dispensed only [by] upon a prescription, including finished dosage
forms and active ingredients subject to section 328-16 or section 503(b)
of the Federal Act[.]; or

(2) Any drug product compounded or prepared pursuant to a practitioner’s
order.”’ :

SECTION 2. Section 328-16, Hawaii Revised Statutes, is amended to read as
follows:
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¢¢§328-16 Drugs limited to dispensing on prescription. (a) A prescription
drug shall be dispensed only if its label bears the following:
¢y

@

3
“)
S
(6)
U

®)
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The name, business address, and telephone number of the seller. The
business address shall be the physical location of the pharmacy or the
dispensing practitioner’s office;

The name of the person for whom the drug was prescribed or the name
of the owner of the animal for which the drug was prescribed;

The serial number of the prescription;

The date of the prescription or of its filling;

The name of the practitioner if the seller is not the practitioner;

The name, strength, and quantity of the drug;

The date the potency of the drug expires if the date is available from the
manufacturer or principal labeler;

The number of refills available, if any; and

Specific directions for the drug’s use; provided that if the specific
directions for use are too lengthy for inclusion on the label, the notation
‘“‘take according to written instructions’’ may be used if separate
written instructions for use are actually issued with the drug by the
practitioner or the pharmacist, but in no event shall the notation ‘‘take
as directed[,]”’, referring to oral instructions, be considered acceptable.

If any prescription for [the] a drug does not indicate the number of times it may be
refilled, if any, the pharmacist shall not refill that prescription unless [the pharmacist
is] subsequently authorized to do so by the practitioner. The act of dispensing a drug
other than a professional sample or medical oxygen contrary to this subsection shall
be deemed to be an act that results in a drug being misbranded while held for sale.

(b) In addition to the requirements enumerated in subsection (a), a prescrip-
tion drug shall be dispensed only:

D

By a pharmacist or a pharmacy intern [upon a written prescription from
a practitioner or an out-of-state practitioner as provided in section 328-
17.6; provided that all valid written prescriptions shall include the
following information:

(A) The date of issuance;

(B) The original signature of the practitioner;

(C) The practitioner’s printed name and business address;

(D) The name, strength, and quantity of the drug, and specific direc-
tions for the drug’s use;

(E) The name and address of the person for whom the prescription
was written or the name of the owner of the animal for which the
drug was prescribed, unless the pharmacy filling the prescription
has the address on file;

(F) The room number and route of administration, if the patient is in
an institutional facility; and

(G) The number of allowable refills, if the prescription is refillable. If
the number of refills authorized by the practitioner is indicated
using the terms ‘‘as needed’’ or ‘‘prn’’, the prescription may be
refilled up to twelve months from the date the original prescrip-
tion was written. After the twelve-month period, the ‘‘as needed”’
or ‘‘prn’’ prescription may be refilled for a subsequent three-
month period; provided:

(1) The prescription is refilled only once during the three-month
eriod;
(ii) %he refill does not exceed a thirty-day supply of the drug;
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2

3

(iii) The refill does not provide any amount of the drug fifteen
months beyond the date the original prescription was writ-
ten; and

(iv) The provisions listed in this subparagraph shall apply only
to pharmacies practicing in the State.] pursuant to a valid
prescription;

[Upon an oral prescription from the practitioner; provided that:

(A) The pharmacist or pharmacy intern shall promptly reduce to
writing:

(i) The oral prescription in full;

(i) The name, strength, and quantity of the drug, and specific
directions for the drug’s use;

(iii) The date the oral prescription was received;

(iv) The name and oral code designation of the practitioner; and

(v) The name and address of the person for whom the drug was
prescribed or the name of the owner of the animal for which
the drug was prescribed, unless the pharmacy filling the
prescription has the address on file;

(B) The prescriptions and records described in subparagraph (A)
shall be subject to the inspection of the department or its agents at
all times; and

(C) The department of health assigns the oral code designation to the
practitioner;] By a medical oxygen distributor pursuant to a valid

prescription or valid certificate of medical necessity; provided that the

drug to be dispensed is medical oxygen; or

By a practitioner[, other than a pharmacist,] to an ultimate user; pro-

vided that:

(A) The practitioner shall promptly record in the practitioner’s rec-
ords:

(i) The prescription in full;

(i) The name, strength, and quantity of the drug, and specific
directions for the drug’s use;

(iii) The date the drug was dispensed; and

(iv) The name and address of the person for whom the drug was
prescribed or the name of the owner of the animal for which
the drug was prescribed; and

(B) The records described in subparagraph (A) shall be subject to the
inspection of the department or its agents at all times[; and].

(c) A valid prescription may be communicated in writing, orally, by facsim-

ile, or by electronic transmission, and shall include the following information:
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The date of issuance;

The authorization of the practitioner noted as follows:

(A) Written prescriptions shall include the original signature of the
practitioner;

(B) Oral prescriptions shall be promptly reduced to writing by the
pharmacist, pharmacist intern, or medical oxygen distributor, and
shall include the practitioner’s oral code designation; and

(C) Facsimile or electronic prescriptions shall be traceable to the
prescribing practitioner;

The practitioner’s name and business address;

The name, strength, and quantity of the drug to be dispensed, and

specific directions for the drug’s use;

The name and address of the person for whom the prescription was

written or the name of the owner of the animal for which the drug was
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prescribed, unless the pharmacy or medical oxygen distributor filling

the prescription has the address on file;

The room number and route of administration, if the patient is in an

institutional facility; and

The number of allowable refills, if the prescription is refillable. If the

number of refills authorized by the practitioner is indicated using the

terms ‘‘as needed’’ or ‘‘prn’’, the prescription may be refilled up to
twelve months from the date the original prescription was written.

After the twelve-month period, the ‘‘as needed’’ or ‘‘prn’’ prescription

may be refilled for a subsequent three-month period; provided:

(A) The prescription is refilled only once during the three-month
period;

(B) The refill does not exceed a thirty-day supply of the drug;

(C) The refill does not provide any amount of the drug fifteen months
beyond the date the original prescription was written;

(D) In the case of medical oxygen, the duration of therapy indicated
on a valid certificate of medical necessity shall supersede any
limitations or restrictions on refilling; and

(E) The provisions of subparagraphs (A) to (D) shall apply only to .
pharmacies and medical oxygen distributors practicing in the
State.

[(4) By refilling any] (d) Any written or oral prescription may be refilled by
the pharmacy and a written or oral prescription for medical oxygen may be refilled
by the medical oxygen distributor if that refilling is authorized by the practitioner
either:

[(A)] (1)In the original prescription; or

{(B)] (2)By oral order, which shall be reduced promptly to writing and filed
by the receiving pharmacist [or], pharmacy intern[.], or medical
oxygen distributor.

[(c)] (e) For the purposes of this section, a ‘‘prescription drug’’ is a drug
intended for use by a person [which] that:

(1) Is a habit forming drug to which section 328-15(4) applies;

(2) Because of its toxicity or other potentiality for harmful effect, or the
method of its use, or the collateral measures necessary to its use, is not
safe for use except under the supervision of a practitioner; or

(3) Islimited by an approved application under section 505 of the Federal
Act, or section 328-17, to use under the professional supervision of a
practitioner.

[(d)] (f) Any drug other than medical oxygen dispensed by filling or refilling

a [written or oral] prescription of a practitioner shall be exempt from the require-

ments of section 328-15 (except paragraphs (1), (9), (11), and (12), and the packag-

ing requirements of paragraphs (7) and (8)), if the drug bears a label containing:

(1) The name and address of the pharmacy;

(2) The serial number and the date of the prescription or of its filling;

(3) The name of the practitioner; and

(4) If stated in the prescription, the name of the patient, and the directions
for use and cautionary statements, if any, contained in the prescription.

This exemption shall not apply to any drug dispensed in the course of the conduct of

a business of dispensing drugs pursuant to diagnosis by mail, or to a drug dispensed

in violation of [subsections] subsection (a) [and], (b) [of this section.], (c), or (d).

[(e)] (g) The director of health, [may,] by [regulation,] rule, may remove
drugs subject to sections 328-15(4) and 328-17 from the requirements of [subsec-
tions] subsection (a){and], (b) [of this section], (c), or (d) when such requirements
are not necessary for the protection of the public health. Drugs removed from the

SHC
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prescription requirements of the Federal Act by regulations issued thereunder may
also, by [regulations] rules issued by the director, be removed from the requirements
of [subsections] subsection (a)[and], (b) [of this section.], (c), or (d).

[(£)] (h) A drug [which] that is subject to [subsections] subsection (a){and],
(b) [of this section], (c), or (d) shall be deemed to be misbranded if at any time prior
to dispensing its label fails to bear the statement ‘‘Caution: Federal law prohibits
dispensing without prescription[,]’’, or ‘‘Caution: State law prohibits dispensing
without prescription[.]”’. A drug to which [subsections] subsection (a) [and], (b) [of
this section do], (c), or (d) does not apply, shall be deemed to be misbranded if at any
time prior to dispensing its label bears the caution statement quoted in the preceding
sentence.

[(g)] () Nothing in this section shall be construed to relieve any person from
any requirement, prescribed by or under authority of law with respect to drugs now
included or [which] that may hereafter be included within the classifications of
[narcotic drugs or marijuana] controlled substances as defined in the applicable
federal and state laws relating to [narcotic drugs and marijuana.] controlled sub-
stances.

(1) Oral code numbers or designations shall be issued by the department of
public safety, pursuant to applicable laws and rules.”’

SECTION 3. Section 328-17.5, Hawaii Revised Statutes, is amended to read
as follows:

“[[18328-17.5[1] Principal labeler responsibility under recall of drug.
Whenever the manufacturer of a drug voluntarily recalls the drug or the Federal
Food and Drug Administration or a court orders the recall of a drug, the principal
labeler of the drug shall remove the drug from all pharmacies, prescriber offices,
medical oxygen distributors, distributors of non-prescription drugs, and health care
facilities.””

SECTION 4. Section 328-17.6, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§328-17.6 Out-of-state prescriptions. (a) An out-of-state practitioner may
[make] issue a written or [orally-ordered] oral prescription within the confines of the
practitioner’s license and in accordance with Hawaii laws and rules. [The prescrip-
tion may either be filled one time or refilled one time, but not both; provided that:

(1) The prescription filled or refilled pursuant to this section shall be

limited to not more than a thirty-day supply of any drug; and

(2) If orally-ordered, the] An oral prescription shall be personally [ordered]

communicated by [an] the out-of-state practitioner and received only
by a pharmacist[.]; provided that a medical oxygen order may be
received by a medical oxygen distributor.

(b) An out-of-state pharmacy may transfer prescription information for re-
filling purposes and an out-of-state medical oxygen distributor may transfer pre-
scription information for the purpose of refilling a medical oxygen order.

[(b)] (c) Any pharmacist or medical oxygen distributor who fills or refills a
prescription from an out-of-state [prescription] practitioner shall:

(1) Note the following on the [pharmacist’s] prescription record: the out-

of-state practitioner’s full name, address, and telephone number[, and
Drug Enforcement Administration registration number; provided that
the Drug Enforcement Administration registration number shall be
required only for original fills communicated via telephone or facsim-
ile];
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(2) Beresponsible for validating [the anthenticity of the out-of-state practi-
tioner’s Drug Enforcement Administration registration number;] and
verifying the practitioner’s prescriptive authority by virtue of a valid
out-of-state license, a Drug Enforcement Administration registration
number, or other measures as appropriate; and

(3) Demand proper identification from the person whose name appears on
the prescription prior to filling the prescription, in addition to
complying with any identification procedures established by the depart-
ment for filling and refilling an out-of-state prescription.

[(©)] (d) Before refilling [an] a transferred out-of-state prescription, a phar-
macist or medical oxygen distributor [receiving transferred prescription informa-
tion] shall:

(1) Advise the person whose name appears on the prescription that the
prescription on file at the originating out-of-state pharmacy or medical
oxygen distributor may be canceled [before the pharmacist can refill
the prescription]; and

(2) Record all information required to be on a prescription, including[, but
not limited to]:

(A) The date of issuance of the original prescription;

(B) The number of refills authorized on the original prescription;

(C) The date the original prescription was dispensed;

(D) The number of valid refills remaining and the date of the last
refill;

(E) The out-of-state pharmacy’s or out-of-state medical oxygen dis-
tributor’s name[,] and address,[and Drug Enforcement Adminis-
tration registration number,] and the original prescription number
or control number from which the prescription information was
transferred; and

(F) The name of the transferor pharmacist[.] or the medical oxygen
distributor’s agent.

[(d@)] (e) A pharmacist or medical oxygen distributor who fills or refills an
out-of-state prescription shall be responsible if the prescription is not written in the
form prescribed by Hawaii laws and rules.

[(e)] ) [The pharmacist shall follow all labeling procedures established by
the department for filling and refilling an out-of-state prescription. The] An out-of-
state prescription shall be appropriately identified as ‘‘Out-of-State Filled’’ or ‘‘Out-
of-State Refilled[,]’’, and shall state the date of filling or refilling and the local
address of the person whose name appears on the prescription.

[()] (g) All transferred prescriptions shall be maintained for a period of five
years from the date of filling or refilling. Filled out-of-state prescriptions shall be
kept in a special file for five years. The department may establish additional
recordkeeping and reporting procedures for filled and refilled out-of-state prescrip-
tions.

[(g)] (h) This section shall not apply to prescriptions for controlled sub-
stances and habit forming drugs.”

SECTION 5. Section 328-17.7, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§328-17.7 Record of prescriptions. Every practitioner [or], pharmacist, or
medical oxygen distributor, who compounds, sells, or delivers any [prescription
containing any poisonous drug, or substance deleterious to human life, to be used as
medicine, shall enter upon the practitioner’s or pharmacist’s books the prescription
written out in full, with the date thereof, with the practitioner’s or pharmacist’s own
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name appended thereto, or the name of the practitioner who prescribed the same, and
the person to whom the same was delivered.] prescribed drug to a patient or a
patient’s agent shall maintain records that identify:

(1) The specific drug product;

(2) The prescribing practitioner;

(3) The patient;

(4) The date of prescribing or filling; and

(5) The name of the practitioner, pharmacist or medical oxygen distributor

dispensing the drug.

No prescription shall be compounded, sold, or delivered unless the name of the
person compounding, selling, or delivering the same, or the name of the practitioner
prescribing the same, is appended to the prescription in full, and every prescription
shall be preserved for a period of not less than five years. The [books and
prescriptions] prescription records shall be subject at all times to the inspection of
the director of health or the director’s agent.”’

SECTION 6. Section 461-1, Hawaii Revised Statutes, is amended as follows:

1. By adding three new definitions to be appropriately inserted and to read:

““““‘Medical oxygen’’ means the prescription drug oxygen.

‘“Medical oxygen distributor’’ means any person, including a prescription
drug wholesale distributor, who distributes or dispenses medical oxygen pursuant to
a prescription.

‘“Prescription drug’’ means any drug dispensed, distributed, or sold pursuant
to a practitioner’s order.”’

2. By amending the definition of ‘‘cosmetics’’ to read:

“““‘Cosmetics’’, which includes ‘‘soap’’, ‘‘dentifrice’’, and ‘‘toilet article’’,
means;

(1) [articles] Articles intended to be rubbed, poured, or sprinkled on,
introduced into, or otherwise applied to the human body, or any part
thereof, for cleansing, beautifying, or promoting attractiveness; and

(2) [articles] Articles intended for use as a component of any such arti-
cles.”

3. By amending the definition of ‘‘drug’ to read:

“““Drug’’ means:

(1) [articles] Articles recognized in the official United States pharmaco-
poeia, official homeopathic pharmacopoeia of the United States, or
official national formulary, or any supplement to any of them[,];
Articles intended for use in the diagnosis, cure, mitigation, treatment,
or prevention of disease in human beings or animals; [and (2) articles]
Articles (other than food or clothing) intended to affect the structure or
any function of the body of human beings or animals; and [(3) articles]
Articles intended for use as a component of any articles specified in
[clause] paragraph (1), [or] (2), or (3), above; provided that the term
“‘drug” shall not include [patent medicines, electrical or mechanical
devices,] devices or their components, parts, or accessories, cosmetics,
[and] or liquor as defined in section 281-1.”"

4. By amending the definition of ‘‘pharmacy’’ to read:

‘““‘Pharmacy’” means every store, shop, or place [where]:

(1) Where prescription drugs are dispensed or sold at retail, or displayed
for sale at retail; [or]

(2) [where physicians] Where practitioners’ prescriptions or drug prepara-
tions are compounded; [or]

(3) [which] That has upon it [or], displayed within it, or affixed to or used
in connection with it, a sign bearing the [word or] words ‘‘pharmacist’’,

T
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“‘pharmacy’’, ‘‘apothecary’’, ‘‘drug store’’, ‘‘druggist’’, ‘‘drugs’,
“‘medicines’’, ‘‘medicine store’’, ‘‘drug sundries’’, ‘‘remedies’’, or
any [word or] words of similar or like import; or

(4) [any store or shop or other place with respect to which] Where any of

the above words or combination of words are used in any advertise-
ment.
The term ‘‘pharmacy’’ shall not include any medical oxygen distributor.”’

5. By repealing the definition of ‘‘patent medicine’’.

[*““‘Patent medicine’” means any packaged, bottled, or nonbulk chemical,
drug, or medicine, when identified by and sold under a trademark, trade name, or
other trade symbol privately owned or registered in the United States Patent Office,
or registered as provided by the laws of the State, and [which] that' is labeled with
directions for use, and bears the name and address of the manufacturer or distributor;
provided that the chemical, drug, or medicine meets the requirements of the pure
food and drug laws of the United States and the State. ‘‘Patent medicine’’ shall not
include therapeutic vitamins when used either alone, or in combination with other
drugs.”’]

SECTION 7. Section 461-15, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

“‘(a) It shall be unlawful:

(1) For any person to sell or offer for sale at public auction, or to sell or
offer for sale at private sale in a place where public auctions are
conducted, any prescription drugs without first obtaining a permit from
the board of pharmacy to do so;

(2) For any person to [in any manner] distribute or dispense samples of any
prescription drugs [or medical supplies] without first obtaining a permit
from the board to do so; provided that nothing in this paragraph shall
interfere with the furnishing of samples or drugs directly to physicians,
druggists, dentists, veterinarians, and optometrists for use in their
professional practice;

(3) For wholesalers to sell, distribute, or dispense any prescription drug,
except to a pharmacist, physician, dentist, veterinarian, or optometrist
who is allowed to use pharmaceutical agents under chapter 459 or to a
generally recognized industrial, agricultural, manufacturing, or scien-
tific user of drugs for professional or business purposes; provided that it
shall be unlawful for wholesalers to sell, distribute, or dispense any
prescription pharmaceutical agent {which] that is not listed under sec-
tion [459-15] 459-7.4(c) to any optometrist;

(4) For any wholesale prescription drug distributor to sell or distribute
medical oxygen except to a:

(i) Licensed practitioner with prescriptive authority;
(i) Pharmacist;
ii)! Medical oxygen distributor;
(iii) Patient or a patient’s agent pursuant to a prescription; or
(iv) Emergency medical services for administration by trained
personnel] for oxygen deficiency and resuscitation;

(5) For any medical oxygen distributor to supply medical oxygen pursuant
to a prescription order, to a patient or a patient’s agent, without first
obtaining a permit from the board to do so; and

[(@] (6) For any person, as principal or agent, to conduct or engage in the
business of preparing, manufacturing, compounding, packing, or re-
packing any drug without first obtaining a permit from the board to do
so; and
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[(5)]1 (7) For any out-of-state pharmacy or entity engaging in the practice of
pharmacy, in any manner to distribute, ship, mail, or deliver prescrip-
tion drugs or devices into the State without first obtaining a permit from
the board; provided that the applicant shall:

(A) Provide the location, names, and titles of all principal corporate
officers;

(B) Attest that the applicant or any personnel of the applicant has not
been found in violation of any state or federal drug laws, includ-
ing the illegal use of drugs or improper distribution of drugs;

(C) Submit verification of a valid unexpired license, permit, or regis-
tration in good standing to conduct the pharmacy in compliance
with the laws of the home state and agree to maintain in good
standing {such] the license, permit, or registration; and

(D) Have in its employ a registered pharmacist whose registration is
current and in good standing.”’

SECTION 8. Section 461-16, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) The board shall collect application, license, and permit fees for each
permit to operate a pharmacy or for each license to operate as a wholesale prescrip-
tion drug distributor and a fee for the issuance of a permit in accordance with section

461-15(a)(1), [(4), and] (5)[.], (6) and (7).”

SECTION 9. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 10. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

Note

1. So in original.

ACT 84 » H.B. NO. 2528

A Bill for an Act Relating to Safe Drinking Water.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 340E-8, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsections (a) and (b) to read:

‘“(a) Any person who violates section 340E-7 shall be administratively or
civilly penalized not more than $25,000 per day [of] for each violation.

(b) Any person who wilfully violates section 340E-7(g) shall be criminally
fined not more than $25,000 per day [of] for each violation and may be imprisoned
for not more than three years.”’

2. By amending subsection (e) to read:

“‘(e) Any person who violates section 340E-6 shall be administratively or
civilly penalized not more than $25,000 per day for each violation.”

SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.
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SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 85 H.B. NO. 2584

A Bill for an Act Relating to the Fuel Tax.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The ‘‘slice waste and tape’’, or ““SWAT”’, regulatory reform
initiative within the lieutenant governor’s office is designed to improve state govern-
ment by eliminating null and void, unnecessary, ineffective, and overly complex
administrative rules that deter economic development and hamper government
efficiency. The intent of this initiative is to reduce the burden of government
regulation and minimize its negative effects on Hawaii’s residents, businesses, the
economy, and government operations. Strategies to achieve these objectives include
such measures as improving public access to rules, eliminating null and void rules
and unnecessary regulation, and reviewing and overhauling the rulemaking process.

The purpose of this Act is to implement one of the lieutenant governor’s
initiatives to eliminate unnecessary regulation. Currently, section 243-10, Hawaii
Revised Statutes, requires distributors to submit information that is no longer used
by the department of taxation. Amending this section to repeal these unnecessary
reporting requirements will help reduce the filing burden and help simplify the
department’s reporting requirements and form.

SECTION 2. Section 243-10, Hawaii Revised Statutes, is amended to read as
follows:

€¢§243-10 Statements and payments. Each distributor and each person
subject to section 243-4(b), on or before the last day of each calendar month, shall
file with the director of taxation, on forms prescribed, prepared, and furnished by the
director, a statement, authenticated as provided in section 231-15, showing sepa-
rately for each county and for the island of Lanai and the island of Molokai within
which and whereon fuel is sold or used during each preceding month of the calendar
year, the following:

(1) The total number of gallons of fuel refined, manufactured, or com-
pounded by the distributor or person within the State and sold or used
by the distributor or person, and if for ultimate use in another county or
on either island, the name of that county or island;

[(2) The total number of gallons of fuel imported by the distributor or
person and sold or used by the distributor or person, and if for ultimate
use in another county or on either island, the name of that county or
island;

(3)] (2) The total number of gallons of fuel acquired by the distributor or
person during the month from persons not subject to the tax on the
transaction or only subject to tax thereon at the rate of 1 cent per gallon,
as the case may be, and sold or used by the distributor or person, and if
for ultimate use in another county or on either island, the name of that
county or island;

[(4)] (3) The total number of gallons of fuel sold by the distributor or person
to the United States or any department or agency thereof, or to any
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other person or entity, or used in any manner, the effect of which sale or
use is to exempt the fuel from the tax imposed by this chapter;

[(5) The total number of gallons of fuel on hand in the distributor’s or
person’s possession in all of the counties and on the island of Lanai and
on the island of Molokai at the beginning of the month, the total
number of gallons thereof refined, manufactured, produced, com-
pounded by the distributor or person, or acquired from persons not
subject to the tax on such transaction, or only subject to tax thereon at
the rate of 1 cent per gallon, as the case may be, or imported during the-
month, and the total number of gallons thereof on hand in the distribu-
tor’s or person’s possession at the end of the month;] and

[(6)] (4) Additional information relative to the acquisition, purchase, manu-
facture, or importation into the State, and the sale, use, or other
disposition, of diesel oil by the distributor or person during the month,
as the department of taxation by rule shall prescribe.

At the time of submitting the foregoing report to the department, each
distributor and person shall pay the tax on each gallon of fuel (including diesel oil)
sold or used by the distributor or person in each county and on the island of Lanai
and the island of Molokai during the preceding month, as shown by the statement
and required by this chapter; provided that the tax shall not apply to any fuel .
exempted and so long as the same is exempted from the imposition of the tax by the
Constitution or laws of the United States; and the tax shall be paid only once upon
the same fuel; provided further that a licensed distributor shall be entitled, in
computing the tax the licensed distributor is required to pay, to deduct from the
gallons of fuel reported for the month for each county or for the island of Lanai or
the island of Molokai, as the case may be, one gallon for each ninety-nine gallons of
like liquid fuel sold by retail dealers in that county or on that island during the
month, as shown by certificates furnished by the retail dealers to the distributor and
attached to the distributor’s report. All taxes payable for any month shall be
delinquent after the expiration of the last day of the following month.

Statements filed under this section concerning the niumber of gallons of fuel
refined, manufactured, compounded, imported, sold or used by the distributor or
person are public records.’’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 86 H.B. NO. 2615

A Bill for an Act Relating to Hazardous Materials.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 286, Hawaii Revised Statutes, is amended by amend-
ing the title of part XII to read as follows:

170



ACT 86

“PART XII. TRANSPORTATION OF HAZARDOUS MATERIALSJ,
HAZARDOUS WASTE, INFECTIOUS SUBSTANCES, AND MEDICAL
WASTE]”

SECTION 2. Section 286-221, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§286-221 Definitions. As used in this part, unless the context otherwise
requires:

[‘Extremely hazardous substance’” means for transportation purposes,
chemicals transported in commerce that could cause serious health effects following
short-term exposure from accidental releases and which are listed in Part 355 of Title
40 of the Code of Federal Regulations.]

‘“‘Hazardous material’’ means a substance or material[, including a hazard-
ous substance,] which has been determined by the United States Secretary of
Transportation to be capable of posing an unreasonable risk to health, safety, and
property when transported in commerce, and which has been so designated. The
term includes hazardous substances, hazardous wastes, infectious substances, medi-
cal wastes, marine pollutants, elevated temperature materials, and materials that
meet the defining criteria for hazard classes and divisions in title 49, Code of Federal
Regulations, part 173.

‘“Hazardous materials incident’’ means an occurrence or likely occurrence
or potential of a spill, release, leakage, dumping, or loss of control of [an extremely
hazardous substance, hazardous substance,] a hazardous material[, hazardous waste,
infectious substance, or medical waste] during the course of transportation in
commerce including loading, unloading, or temporary storage.

‘‘Hazardous substance’’ means [for transportation purposes, shipments of
particular quantities of hazardous substances that are significant enough to be a
substantial threat to public health and the environment, and which are listed in Part
172 of Title 49 of the Code of Federal Regulations.] any material, including its
mixtures and solutions, defined under title 49, Code of Federal Regulations, part
171.

‘‘Hazardous waste’” means any material designated in [Part 261 of Title 40
of the] title 40, Code of Federal Regulations, part 261 and which are subject to the
hazardous waste manifest requirements of [Part 262 of Title] title 40, Code of
Federal Regulations[.], part 262.

““Infectious substance’’ means a viable microorganism, or its toxin, which
causes or may cause disease in humans and animals][.], or which is further described
as an infectious substance in title 49, Code of Federal Regulations, part 173.

‘“Medical waste’’ means for transportation purposes, shipments of medical
waste material generated in the diagnosis, treatment, or immunization of human
beings and animals, in research pertaining thereto, in the production or testing of
biologicals, or which are further described as regulated medical waste in [Part 173 of
Title] title 49, Code of Federal Regulations|[.], part 173.

[‘“Transportation-related release’’ means a release of a hazardous material,
hazardous substance, extremely hazardous substance, hazardous waste, infectious
substance, or medical waste that occurs during the course of transportation in
commerce including storage incidental to transportation while under active shipping
papers or manifests and which has not reached the ultimate consignee.]”’

SECTION 3. Section 286-222, Hawaii Revised Statutes, is amended to read
as follows:
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€¢§286-222 General powers. (a) The department of transportation may
regulate the transportation of hazardous materials[, hazardous waste, hazardous
substances, infectious substances, and medical waste] by motor carrier in commerce.

(b) The department shall annually adopt the hazardous [materials] material
regulations established by the United States Department of Transportation and
published in [Title] title 49 [of the], Code of Federal Regulations, [Parts] parts 107,
171 to 173, inclusive, and [Parts] parts 177, 178, and 180. All other rules adopted by
the State and political subdivisions thereof shall be consistent therewith.

(c) Any hazardous material[, including hazardous substances and hazardous
waste, and any infectious substance or medical waste,] which meets the federal and
state criteria of a hazardous material[, infectious substance, or medical waste] must
be handled and transported according to the appropriate requirements of the federal
hazardous materials regulations and the additional requirements in this part.”’

SECTION 4. Section 286-223, Hawaii Revised Statutes, is amended to read
as follows:

¢§286-223 Scope. (a) The federal rules establish minimum standards and
must be complied with when transporting a hazardous material[, hazardous waste,
hazardous substance, infectious substance, or medical waste] by motor carrier in
commerce.

[(b) For purpose of clarity and conformance with the rules established for
describing hazardous materials on shipping papers and simplicity in hazardous
materials incident reporting, hazardous substances and extremely hazardous sub-
stances as previously defined, shall be reported as hazardous materials.

(c)] (b) Transport shall be deemed to include any operation incidental to the
whole course of carriage by motor carrier from shippers point of origin to final
destination[.], including storage incidental to transportation while under active
shipping papers and prior to the hazardous material reaching the ultimate consignee.

[(d)] (c) No person shall transport any hazardous material{, hazardous waste,
hazardous substance, infectious substance, or medical waste] outside the confines of
the person’s facility or other location of storage or use, or offer or deliver any
hazardous materials[, hazardous waste, hazardous substances, infectious substances,
or medical waste] to a motor carrier for transportation in commerce, nor shall any
motor carrier accept any hazardous materials[, hazardous waste, hazardous sub-
stances, infectious substances, or medical waste] for transport, without compliance
with the applicable requirements of the hazardous [materials] material rules adopted
by the department, including those relating to packaging of hazardous materials|,
hazardous waste, hazardous substances, infectious substances, and medical waste],
marking and labeling of packages, preparation and carriage of shipping papers or
manifests, handling, loading, and unloading packages, placarding of the transporting
vehicle, training of employees, inspection of motor carrier vehicles, and motor
carrier accident and hazardous materials incident reporting.

[(e)] (d) No person in the course of transportation in commerce, shall spill,
dump, deposit, or cause the release of a hazardous material[, hazardous waste,
hazardous substance, infectious substance, or medical waste] upon a public high-
way, street, or the surrounding or connecting property, including but not limited to,
storm drains, gutters, harbors, waterways, canals, lakes, and ocean shorelines,
without immediately taking action to stop the spread of the material or remove the
same or cause the same to be removed. If such person fails to comply with this
subsection, the governmental agency responsible for the maintenance of the high-
way, street, or property on which the material was deposited may remove such
materials and collect, by civil action, if necessary, the actual cost of the removal
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operation and repair of damage to the affected facility or property from the person
responsible as stated in this subsection.

[(f) Owners or operators of a facility from which there is a transportation-
related release are subject to the hazardous materials transportation incident report-
ing requirements of this part.

(g) A copy of any written report required under this part shall be submitted to
the director of transportation within fifteen days of the reported incident.]’’

SECTION 5. Section 286-224, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§286-224 Inspections. (a) Any shipment or transport of hazardous materi-
als[, hazardous waste, hazardous substances, infectious substances, or medical
waste,] by motor vehicle in commerce of which vehicle placarding or a shipping
paper or manifest is required by the hazardous materials regulations adopted by the
State, is subject to inspection by persons appointed by the director of transportation
to enforce the safe transportation of hazardous materials[, hazardous waste, hazard-
ous substances, infectious substances, and medical waste] in commerce and by those
state and county officers charged with the enforcement of laws and ordinances
adopted pursuant to this part.

(b) All carriers and persons that use a highway or street to transport
hazardous materials[, hazardous waste, hazardous substances, infectious substances,
or medical waste] in commerce shall afford the director of transportation, persons
designated by the director, and those persons designated by the county executive
officers, reasonable opportunity to enter and inspect freight containers, and motor
vehicles, to review and document deficiencies on shipping papers and manifests, and
to inspect other places incidental to the transshipment of hazardous materials[,
hazardous waste, hazardous substances, infectious substances, and medical waste]
by motor carrier vehicles.”

SECTION 6. Section 286-225, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§286-225 Hazardous materials incident reporting. (a) Any employee of
the motor carrier, the driver, handlers, and loaders, and any employees of state and
county governments shall report [incidents involving] hazardous materials[, hazard-
ous waste, infectious substances, and medical waste] incidents as follows:

(1) Upon becoming aware of or observing the potential or actual spill,
leakage, or loss of control of a hazardous material, [hazardous waste, or
hazardous substance,] shall immediately, or as soon as possible, notify
the nearest police or fire department and make a report of the situation.
This incident reporting requirement does not relieve a carrier or shipper
of the responsibility to notify the United States Department of Trans-
portation, state department of health, or local emergency planning
committee of certain hazardous materials incidents.

(2) Whenever an infectious substance shipment is lost, stolen, or suspected
or known to be leaking from its containment packaging, shall immedi-
ately, or as soon as possible, notify the state department of health, and
the Centers for Disease Control in Atlanta, Georgia, and make a report
of the situation.

(3) Spillage or loss of control of a regulated medical waste shipment in
commerce shall be reported immediately, or as soon as possible to the
state department of health.

(b) Whenever possible, the incident report should include [the]:
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(1) The name and telephone number of the person calling in the report],
the];

(2) The name of the carrier[, type];

(3) Type of vehicle involved], injuries];

(4) Injuries or fatalities connected with the incident, if anyl, thel;

(5) The location and time of the incident], the];

(6) The duration of a chemical release into the environment, if known[, al;

(7) A description of hazards involved to include the chemical name or
identity of any substance released[, hazardous];

(8) Hazardous materials classification, markings, and information on la-
bels and placards affixed on packages, containers or vehicles[,]; and
[emergency]

(9) Emergency actions taken including evacuation to minimize hazardous

effects to public health, safety, and property.
(c) A copy of any written notification required under title 49, Code of Federal
Regulations, part 171 shall be provided to the state director of transportation.”’

SECTION 7. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved April 27, 2000.)

ACT 87 H.B. NO. 1884

A Bill for an Act Relating to Energy.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. New and improved technologies have made it possible for
small-scale renewable energy systems to be put into use safely and reliably by
customer-generators, such as homeowners and small businesses. The legislature
recognizes the advantages of net metering in furthering the use of renewable energy
systems in the State, thereby enhancing economic growth in the State, offsetting
Hawaii’s reliance on imported fossil fuels, and encouraging private investment in
renewable energy resources.

Net metering allows consumers to offset the cost of electricity they buy from
a utility by selling renewable electric power generated at their homes or businesses.
In essence, a customer’s electric meter can run both forward and backward in the
same metering period, and the customer is only charged for the net amount of power
used.

The legislature believes that the development and use of net energy metering
can also reap significant environmental benefits to the State.

The legislature finds that a renewable energy demonstration project has been
established in the department of education. As part of this project, photovoltaic
systems and energy storage devices will be installed in selected public schools. In
order to measure net electricity flow, the participating public schools may use single,
reversible, non-time-differentiated meters.

The legislature further finds that this demonstration project represents an
ideal opportunity for the State to gather important data on the use of net metering.
Therefore, the purpose of this Act is to direct the public utilities commission to
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gather data for implementing a net metering program by studying its use in the
department of education’s renewable energy demonstration project.

SECTION 2. The public utilities commission shall conduct a study on the
feasibility of implementing a net metering program in this state. As part of this
study, the public utilities commission shall gather data on the department of educa-
tion’s use of net metering in its renewable energy demonstration project.

The data shall include:

(1) Historical data for a one-year period, including real-time electricity

production and use, and net use and consumption by the time of day;

(2) Metering methods;

(3) A rate structure, including the net change in electricity rates for differ-

ent classes of ratepayers;

(4) Interconnection and safety issues;

(5) The impact of net metering on overall electric utility income and

profitability;

(6) The advantages of net metering, including deferred capacity, value of

energy, reduction of fossil fuel use, and power quality issues;

(7) A cost-benefit analysis;

(8) The disadvantages of net metering, including revenue losses for util-

ities;

(9) Other technologies that are pertinent to the project; and

(10)  Other state jurisdictions that are pertinent to Hawaii’s situation and that
have adopted some type of net metering provision, either through law
or administrative rule.

The department of education shall assist the public utilities commission in its
study by sharing its information on net metering.

SECTION 3. The public utilities commission shall submit the following
reports on the actions taken, status, and recommendations with regard to its net
metering study:

(1) An interim report to the legislature no later than twenty days before the

convening of the regular session of 2001; and

(2) A final report to the legislature no later than twenty days before the

convening of the regular session of 2002.

SECTION 4. This Act shall take effect ! and shall be
repealed two years from its effective date.

(Approved April 28, 2000.)

Note

1. So in original.

ACT 88 H.B. NO. 2066

A Bill for an Act Relating to the University of Hawaii Facilities Use Revolving
Fund.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. The legislature finds that while the authority of the board of

regents of the University of Hawaii to sell and lease land is well-established, there is
no special or revolving fund designated for the deposit of revenues derived from
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such transactions. This Act will assist the university in expanding and strengthening
its revenue base by allowing it to generate income from the lease or sale of real
property owned by the university. Because the ceded land rights of the office of
Hawaiian affairs applies to all ceded lands, regardless of ownership, the legislature
does not intend for this Act to diminish these rights in any way.

The purpose of this Act is to authorize the deposit of revenues derived from
the sale or lease of University of Hawaii real property into the existing University of
Hawaii facilities use revolving fund.

SECTION 2. Section 304-8.957, Hawaii Revised Statutes, is amended by
amending the title and subsection (a) to read as follows:

“[[18304-8.957[ 1] University of Hawaii real property and facilities use
revolving fund. (a) There is established the University of Hawaii real property and
facilities use revolving fund, into which shall be deposited all revenues collected by
the university for the use of university real property and facilities, except as
otherwise provided by law. The board of regents may establish prices, fees, and
charges, including those for the sale, lease, or use of university real property and
facilities, which include land, buildings, grounds, furnishings, and equipment][.];
provided that the university shall comply with all statutory and common law
requirements in the disposition of ceded lands. The board of regents shall be exempt
from the public notice and public hearing requirements of chapter 91 in establishing
and amending the fees and charges. The university may establish separate accounts
within the revolving fund for major program activities. Funds deposited into the
revolving fund accounts shall be expended to pay the costs of operating university
facilities, including maintenance, administrative expenses, salaries, wages, and
benefits of employees; contractor services, supplies, security, furnishings, equip-
ment, janitorial services, insurance, utilities, and other operational expenses.
Revenues not expended as provided in this section may be transferred to other
university funds to be invested or expended for the administrative or overhead costs
of the university. All expenditures from this fund shall be subject to appropriation.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 2, 2000.)

ACT 89 H.B. NO. 2409

A Bill for an Act Making an Emergency Appropriation for the Department of
Accounting and General Services, Information and Communication Services
Division.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii.

SECTION 2. Although general funds were appropriated for the information
processing services program for the period beginning July 1, 1999, through June 30,
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2000, a critical funding emergency exists. In order to address an over collection of
federal reimbursements during fiscal years 1996-1997 and 1997-1998, the billing of
federal-funded programs for information technology services by the information and
communication services division will be limited in fiscal year 1999-2000. As a result
of this reduction in revenues and due to increased operating expenses, the program
will realize an operating budget deficit of $800,000 in fiscal year 1999-2000. To
meet the existing fiscal obligations required to provide continued information
processing services for state agencies, the program will spend all available funds
prior to the end of the current fiscal year.

The purpose of this Act is to appropriate funds to address the budget deficit
while preventing the deletion of selected statewide information technology services.

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $800,000 or so much thereof as may be necessary for fiscal year
1999-2000 to be used in support of the State’s information processing services
program.

SECTION 4. The sum appropriated shall be expended by the department of
accounting and general services for the purposes of this Act.

SECTION 5. The department of accounting and general services shall pursue
action against the consultant who made the over-collection and hold the consultant
accountable for the resulting loss. The department shall report to the legislature no
later than twenty days before the regular session of 2001, on the action taken and
results.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 2, 2000.)

ACT 90 H.B. NO. 2760

A Bill for an Act Relating to the College Savings Program.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 256-1, Hawaii Revised Statutes, is amended as follows:

(1) By adding a new definition to be appropriately inserted and to read as
follows:

““““Eligible educational institution’’ means an institution defined in section
529 of the Internal Revenue Code of 1986, as amended, or successor legislation.”’

(2) By amending the definitions of ‘‘account owner’’ and ‘‘nonqualified
withdrawal’’ to read as follows:

“““‘Account owner’’ means the individual who enters into a tuition savings
agreement pursuant to this chapter and as defined under the [final regulations
adopted by the Internal Revenue Service.] proposed income tax regulations, sections
1.529-1 to 1.529-6 or the final regulations relating to section 529 of the Internal
Revenue Code of 1986, as amended, whichever is applicable, including any amend-
ments or supplements thereto.

‘“Nonqualified withdrawal’’ means a withdrawal from an account that is not:

(1) [A qualified withdrawal;] Used for qualified higher education expenses

of the designated beneficiary;
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(2) [A withdrawal made as the result] Made on account of the death or
disability of the designated beneficiary [of an account]; or
(3) [A withdrawal made] Made on the account of a scholarship[.] (or
allowance or payment described in section 135(d)(1)(B) or (C) of the
Internal Revenue Code of 1986, as amended) received by the desig-
nated beneficiary, to the extent the withdrawal does not exceed the
amount of the scholarship, allowance, or payment.”’
(3) By deleting the definition “‘institution of higher education”’.
[““““Institution of higher education’’ means an institution defined in section
529 of the Internal Revenue Code of 1986, as amended, or successor legislation.’’]

SECTION 2. Section 256-3, Hawaii Revised Statutes, is amended to read as
follows:

‘[[18256-3[1] Functions and powers of the director of finance. (a) The
director of finance shall implement the program under the terms and conditions
established by this chapter. The director of finance may make changes to the
program as required for participants to obtain or maintain the federal [income] tax
benefits or treatment provided by section 529 of the Internal Revenue Code of 1986,
as amended, or successor legislation.

(b) The director of finance may enter into tuition savings agreements with
account owners pursuant to this chapter.

[(b)] (c) The director of finance may implement the program through the use
of financial organizations as account depositories and managers. Under the program,
individuals may establish accounts directly with an account depository.

[(c)] (d) The director of finance may solicit proposals from financial organi-
zations to act as [depositories and managers of the] program[.] managers. Financial
organizations submitting proposals shall describe the investment [instrument]
instruments that will be held in accounts. The director of finance shall select as
program [depositories and] managers the financial organizations[,] from among the
bidding financial organizations that demonstrate the most advantageous combina-
tion, both to potential program participants and this State, based on the following
factors:

(1) The financial stability and integrity of the financial organization;

(2) 'The safety of the investment [instrument] instruments being offered;

(3) The ability of the investment [instrument] instruments to track the

expected increasing costs of higher education;

(4) The ability of the financial organization to satisfy recordkeeping and

reporting requirements;

(5) The financial organization’s plan for promoting the program and the

resources it is willing to allocate to promote the program;

(6) The fees, if any, proposed to be charged to persons for opening

accounts;

(7) The minimum initial deposit and minimum contributions that the finan-

cial organization will require;

(8) The ability of financial organizations to accept electronic withdrawals,

including payroll deduction plans; and

(9) Other benefits to the State or its residents included in the proposal,

including fees payable to the State to cover expenses to operate the
program.

[(d)] (e) The director of finance may enter into a management contract of up
to ten years with a financial organization. [The financial organization shall provide
only one type of investment instrument.] The management contract shall include, at
a minimum, terms requiring the financial organization to:

178



ACT 90

(1) Take any action required to keep the program in compliance with
requirements of section 256-4 and to manage the program to qualify it
as a qualified state tuition plan under section 529 of the Internal
Revenue Code of 1986, as amended, or successor legislation;

(2) Keep adequate records of each account, keep each account segregated
from each other account, and provide the director of finance with the
information necessary to prepare the statements required by section
256-4;

(3) Compile information contained in statements required to be prepared
under section 256-4 and provide the compilations to the director of
finance;

(4) 1If there is more than one program manager, provide the director of
finance with the information necessary to determine compliance with
section 256-4;

(5) Provide the director of finance or designee access to the books and
records of the program manager to the extent needed to determine
compliance with the contract;

(6) Hold all accounts for the benefit of the account owner;

(7). Be audited at least annually by a firm of independent certified public
accountants selected by the program manager, and provide the results
of the audit to the director of finance; [and]

(8) Provide the director of finance with copies of all regulatory filings and

" reports related to the program made by it during the term of the
management contract or while it is holding any accounts, other than
confidential filings or reports that will not become part of the program.
The program manager shall make available for review by the director
of finance, the results of any periodic examination of the manager by
any state or federal banking, insurance, or securities commission,
except to the extent that the report or reports may not be disclosed
under applicable law or the rules of the commission[.]; and

(9) Undertake to provide the information required by rule 15¢2-12(b)(5)
under the Securities Exchange Act of 1934 pursuant to a continuing
disclosure _certificate for the benefit of the account owners.

[(e)] (f) The director of finance may select more than one financial organiza-
tion and investment instrument for the program [when the Internal Revenue Services
has provided guidance that giving a contributor the choice of two or more invest-
ment instruments under a state program will not cause the program to fail to qualify
for favorable tax treatment under section 529 of the Internal Revenue Code of 1986,
as amended, or successor legislation].

[()] (g) The director of finance may require an audit to be conducted of the
operations and financial position of the program [depository and] manager at any
time if the director of finance has any reason to be concerned about the financial
position, the recordkeeping practices, or the status of accounts of the program
[depository or] manager.

[(g)] (h) During the term of any contract with a program manager, the
director of finance shall conduct an examination of the manager and its handling of
accounts. The examination shall be conducted at least biennially if the manager is
not otherwise subject to periodic examination by the commissioner of financial
institutions, the Federal Deposit Insurance Corporation, or other similar entity.

[(h) If selection of a financial organization as a .program manager Or
depository is not renewed, after the end of the term:

(1) Accounts previously established and held in investment instruments at

the financial organization may be terminated;

(2) Additional contributions may be made to the accounts;
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(3) No new accounts may be placed with the financial organization; and
(4) Existing accounts held by the depository shall remain subject to all
oversight and reporting requirements established by the director of
finance.
If the director of finance terminates a financial organization as a program manager or
depository, the director of finance shall take custody of accounts held by the
financial organization and shall seek to promptly transfer the accounts to another
financial organization that is selected as a program manager or depository and into
investment instruments as similar to the original instruments as possible.]

(i) The director of finance may establish a nominal fee for an application for
a college account.

(j) The director of finance may enter into contracts for the services of
consultants for rendering professional and technical assistance and advice and any
other contracts that are necessary and proper for the implementation of the program.

(k) The director of finance may adopt rules to implement the program
pursuant to chapter 91.”’

SECTION 3. Section 256-4, Hawaii Revised Statutes, is amended to read as
follows:

-¢“[[1§256-4[]] Program requirements; college account. (a) A college ac-
count may be opened by any person who desires to save money for the payment of
the qualified higher education expenses on behalf of a designated beneficiary. The
person shall be considered the account owner as defined in section 256-1. An
application for an account shall be in the form prescribed by the program and shall
contain the following:

(1) The name, address, and social security number or employer identifica-

tion number of the account owner;

(2) The designation of a beneficiary;

(3) The name, address, and social security number of the designated
beneficiary;

(4) A certification relating to no excess contributions; and

(5) Other information as the program may require.

(b) Only the account owner may make contributions to the account after the
account is opened.

(c) Contributions to accounts may be made only in cash.

(d) An account owner may withdraw all or part of the balance from an
account on sixty days’ notice or a shorter period as may be authorized under rules
governing the program. The rules shall include provisions to generally enable the
determination of whether a withdrawal is a nonqualified withdrawal or a qualified
withdrawal. The rules may require one or more of the following:

(1) An account owner seeking to make a qualified withdrawal shall provide -
certifications of qualified higher education expenses and other informa-
tion required to comply with section 529 of the Internal Revenue Code
of 1986, as amended, or successor legislation;

(2) Withdrawals not meeting the requirements of this section shall be
treated as nonqualified withdrawals by the program manager, and if the
withdrawals are subsequently deemed qualified withdrawals within a
reasonable time period as specified by the director of finance, the
account owner shall seek any refund of penalties directly from the
program.

(e) An account owner may change the designated beneficiary of an account

to an individual who is a member of the family of the prior designated beneficiary.
An account owner may transfer all or a portion of an account to another college
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account, the designated beneficiary of which is a member of the same family, as
defined in section 529 of the Internal Revenue Code of 1986, as amended, or
successor legislation, as the beneficiary of the initial account. Changes in designated
beneficiaries and transfers under this section shall not be permitted if they constitute
excess contributions.

(f) In the case of any nonqualified withdrawal from an account, an amount
equal to ten per cent (or that rate imposed under final regulations adopted by the
Internal Revenue Service) of the portion of the withdrawal constituting income as
determined in accordance with the principles of section 529 of the Internal Revenue
Code of 1986, as amended, or successor legislation, shall be [withheld] collected as a
penalty and paid to the college savings program trust fund[.], as provided under
section 529 of the Internal Revenue Code of 1986, as amended, successor legisla-
tion, or any guidance issued by the Internal Revenue Service.

(g) The percentage of the penalty described in subsection (f) may be in-
creased if the director of finance determines that the amount of the penalty must be
increased to constitute a greater than de minimis penalty for purposes of qualifying
the program as a qualified state tuition program under section 529 of the Internal
Revenue Code of 1986, as amended, or successor legislation.

(h) The percentage of the penalty described in subsection (f) may be
decreased by rule if it is determined [that:

(1) The] the penalty is greater than the amount required to constitute a
greater than de minimis penalty for purposes of qualifying the program
as a qualified state tuition program under section 529 of the Internal
Revenue Code of 1986, as amended, or successor legislation[; and

(2) The penalty, when combined with other revenue generated under this
chapter, is producing more revenue than is required to cover the costs
of operating the program and recover any prior costs not previously
recovered].

[(i) If an account owner makes a nonqualified withdrawal and no penalty
amount is withheld pursuant to subsection (f), or the amount withheld was less than
the amount required to be withheld under subsection (f) for nonqualified with-
drawals, the account owner shall pay the unpaid portion of the penalty to the
program. The unpaid portion shall be paid on the date that the account owner files
the account owner’s state or federal income tax return, whichever is filed earlier, for
the taxable year of the withdrawal. If the account owner does not file a return, the
unpaid portion shall be paid on the date that the earlier return is due. Authorized
extensions to filing returns may be taken into account in determining the date for
paying the unpaid portion.

(j)] (i) The program shall provide separate accounting for each designated
beneficiary.

[(k)] (j) No account owner or designated beneficiary of any account shall be
permitted to direct the investment of any contributions to an account or the earnings
on it.

[(M] (k) Neither an account owner nor a designated beneficiary shall use an
interest in an account as security for a loan. Any pledge of an interest in an account
shall be of no force and effect.

[(m)] (1) Contributions on behalf of a designated beneficiary in excess of
those necessary to provide for the qualified higher education expenses of the
designated beneficiary shall not be allowed. The prohibition on excess contributions
shall conform to section 529 of the Internal Revenue Code of 1986, as amended, or
successor legislation.

[(n)] (m) If there is any distribution from an account to any individual or for
the benefit of any individual during a calendar year, the distribution shall be reported
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to the Internal Revenue Service and the account owner, the designated beneficiary,
or the distributee, to the extent required by federal law or regulation.

Statements shall be provided to each account owner at least once each year
within sixty days after the end of the twelve-month period to which they relate. The
statement shall identify the contributions made during a preceding twelve-month
period, the total contributions made to the account through the end of the period, the
value of the account at the end of the period, distributions made during the period,
and any other information that the director of finance requires to be reported to the
account owner.

Statements and information relating to accounts shall be prepared and filed to
the extent required by federal and state tax law.

[(0)] (n) A local government or organization described in section 501(c}(3)
of the Internal Revenue Code of 1986, as amended, or successor legislation, may
open and become the account owner of an account to fund scholarships for persons
whose [[Jidentity[]] shall be determined upon disbursement. Any account opened
pursuant to this subsection is not required to comply with the condition set forth in
subsection (a) that a beneficiary be designated when an account is opened, and each
individual who receives an interest in the account as a scholarship shall be treated as
a designated beneficiary.

[(?)] (0) An annual fee may be imposed upon the account owner for the
maintenance of the account.

[(@) A qualified withdrawal may be made only after at least three calendar
years have elapsed from the time an account is opened.] (p) A minimum length of
time as determined by the director of finance may be required of the account before
distributions for qualified higher education can be made.

[(¥)] (q) The program shall disclose in writing the following information to
each account owner and prospective account owner of a college account:

(1) The terms and conditions for purchasing a college account;

(2) Any restrictions on the substitution of beneficiaries;

(3) The person or entity entitled to terminate the tuition savings agreement;

(4) The period of time during which a beneficiary may receive benefits
under the tuition savings agreement;

(5) The terms and conditions under which money may be wholly or
partially withdrawn from the program, including any reasonable
charges and fees that may be imposed for withdrawal; and

(6) The probable tax consequences associated with contributions to and
distributions from accounts.”

SECTION 4. Section 256-5, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:

*‘(b) Nothing in this chapter shall create or be construed to create any
obligation of the director of finance, the State, or any agency or instrumentality of
the State to guarantee for the benefit of any account owner or designated beneficiary
with respect to:

(1) The rate of interest or other return on any account; [or]

(2) The payment of interest or other return on any account[.]; or

(3) The repayment of the principal of any account.

The director of finance shall provide by rule that every tuition savings agreement
contract, application, deposit slip, or other similar document that may be used in
connection with a contribution to an account clearly indicate that the account is not
insured by the State and neither the principal deposited nor the investment return is
guaranteed by the State.”’
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SECTION 5. Section 256-6, Hawaii Revised Statutes, is amended to read as
follows:

““[[18256-6[1]1 College savings program trust fund. (a) There is estab-
lished the college savings program trust fund. The director of finance shall have
custody of the fund. All payments from the fund shall be made in accordance with
this chapter.

(b) The fund shall consist of a trust account and an operating account. The
trust account shall include amounts received by the college savings program pursu-
ant to tuition savings agreements, administrative charges fees, and all other amounts
received by the program from other sources, and interest and investment income
earned by the fund. The director of finance, from time to time, shall make transfers
from the trust account to the operating account for the immediate payment of
obligations under tuition savings agreements, operating expenses, and administra-
tive costs of the college savings program. [Administrative costs shall be paid out of
the operating account.]

(c) The director of finance, as trustee, shall invest the assets of the fund in
securities that constitute legal investments under state laws relating to the investment
of trust fund assets by trust companies, including those authorized by article 8 of
chapter 412. Trust fund assets shall be kept separate and shall not be commingled
with other assets, except as provided in this chapter. The director of finance may
enter into contracts to provide for investment advice and management, custodial
services, and other professional services for the administration and investment of the
program. [Administrative fees, costs, and expenses, including investment fees and
expenses, shall be paid from the assets of the fund.]

(d) The director of finance shall provide for the administration of the fund,
including maintaining participant records and accounts, and providing annual
audited reports. The director of finance may enter into contracts for administrative
services, including reports.

(e) All administrative fees, costs, and expenses, including investment fees
and expenses, shall be paid from the operating account of the fund and, notwith-
standing any other law to the contrary, may be made without appropriation or
allotment.”’

SECTION 6. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 7. This Act shall take effect upon its approval.
(Approved May 2, 2000.)

ACT 91 H.B. NO. 1491

A Bill for an Act Relating to Subpoenas.
Be It Enacted by the Legislature of the State of Hawaii:
Part L
SECTION 1. Section 803-47.6, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

“(d) A provider of electronic communication or remote computmg ser-
vices may disclose a record or other information pertaining to a sub-
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scriber or customer of such service (other than the contents of any
electronic communication) to any person other than a governmental
entity.

(2) A provider of electronic communication or remote computing services
shall disclose a record or other information pertaining to a subscriber or
customer of such service (other than the contents of an electronic
communication) to a governmental entity only when:

[(A) Presented with a grand jury subpoena;

(B)] (A) Presented with a search warrant;

[(C)] (B) Presented with a court order for such disclosure; [or

(D)] (C) The consent of the subscriber or customer to such disclosure
has been obtained[.]; or

(D) Presented with an administrative subpoena issued pursuant to
section 28-2.5 or a grand jury or trial subpoena, which seeks the
disclosure of information concerning electronic communication
including but not limited to the name, address, local and long
distance telephone toll billing records, telephone number or other
subscriber number or identity, length of service of a subscriber to
or customer of the service, and the types of service utilized by the
subscriber or customer.

(3) A governmental entity receiving records or information under this
subsection is not required to provide notice to a subscriber or cus-
tomer.”’

Part II.

SECTION 2. Section 323C-38, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“‘(c) This section shall not apply in a case in which the protected health
information sought under the discovery request or subpoena is:

(1) Nonidentifiable health information; [and] or

(2) Related to a party to the litigation whose medical condition is at issue.”’

SECTION 3. Act 87, Session Laws of Hawaii 1999, section 4, is amended by
amending subsection (a)' to read as follows:

““SECTION 4. Section 622-52, Hawaii Revised Statutes, is amended to read
as follows:

§622-52 Subpoena duces tecum for medical records, compliance. (a)
[Whenever a subpoena duces tecum is served upon the custodian of medical records
or other qualified witness from a medical facility, in an action or other proceeding on
a claim for personal injuries in which the custodian or the custodian’s employer is
neither a party to the action or proceeding nor is it alleged that the claim arose at the
medical facility, and such subpoena requires the production in court, or before an
officer, board, commission, or tribunal, of all or any part of the medical records of a
patient who is or has been cared for or treated at the medical facility, it shall be
sufficient compliance therewith if the custodian or other qualified witness within
five days after receipt of such subpoena, delivers by registered or certified mail or by
messenger a true and correct copy (which may be by any method described in rule
1001(4), Hawaii rules of evidence) of all the medical records described in such
subpoena to the clerk of the court or the clerk’s deputy authorized to issue it, togeth-
er with the affidavit described in section 622-53.] Except as provided by section
323C-38(c), [A] a subpoena duces tecum or discovery request for protected health
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information is valid only if accompanied by either a court order, or a written
authorization signed in accordance with section 323C-23.2 An order issued under
this section shall: :
(1) Provide that the protected health information involved is subject to
court protection;
(2) Specify to whom the information may be disclosed;
(3) Specify that the information may not be disclosed or used except as
provided in the order; and
(4) Meet any other requirements that the court determines are needed to
protect the confidentiality of the information.”””’

Part III.

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval; provided that Part
Il of this Act shall take effect on July 1, 2000.

(Approved May 16, 2000.)

Notes

1. So in original.
2. ““323C”’ should be underscored.

ACT 92 H.B. NO. 2129

A Bill for an Act Relating to Pawn Brokers and Secondhand Dealers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 486M-1, Hawaii Revised Statutes, is amended by
adding a new definition to be appropriately inserted and to read as follows: ‘
“““‘Government issued identification’’ means:
- (1) A passport issued by the United States of America;

(2) A drivers license issued pursuant to any state or District of Columbia
law;

(3) An identification card issued by any state or local government or the
Bureau of Indian Affairs; or

(4) Anidentification card issued by any branch of the Armed Forces of the
United States of America.”’

SECTION 2. Section 486M-2, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§486M-2 Record of transactions. Every dealer, or the agent, employee, or
representative of the dealer shall, immediately upon receipt of any article, record the
following information, on a form authorized by the chief of police in each county:

(1) The name and address of the dealer;

(2) The name, residence address, date of birth, and the age of the person

from whom the article was received;
(3) The date and time the article was received by the dealer;
(4) The signature of the person from whom the article was received;
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(5) The Hawaii drivers! license number, or if the person does not possess a
Hawaii drivers' license, the number of and description of any
government issued identification which bears a photograph of the
person from whom the article was received;

(6) A complete and accurate description of the article received, including
all markings, names, initials, and inscriptions;

(7) A reasonable estimate of the fineness and weights of the precious and
semiprecious metals and precious and semiprecious gems received; and

(8) The price paid by the dealer for each article.

Upon request and at the discretion of the chief of police of each county,
copies of all completed forms required by this section shall be surrendered, mailed,
or electronically inputted and transmitted via modem or by facsimile transmittal to
the chief of police or to the chief of police’s authorized representative. The method
of submittal to the chief of police shall be at the option of the dealer.”

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 4. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 16, 2000.) ‘
Note

1. Prior to amendment ‘‘driver’s’’ appeared here.

ACT 93 H.B. NO. 2471

A Bill for an Act Relating to the Hawaii Insurance Guaranty Association.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:16-102, Hawaii Revised Statutes, is amended to
read as follows:

€¢8431:16-102 Purpose. The purpose of this part is to provide a mechanism
for the payment of covered claims under certain insurance policies to avoid exces-
sive delay in payment and, to [avoid] the extent provided in this part, to minimize
financial loss to claimants or policyholders because of the insolvency of an insurer[,
to assist in the detection and prevention of insurer insolvencies, and to provide an
association to assess the cost of such protection among insurers].”’

SECTION 2. Section 431:16-103, Hawaii Revised Statutes, is amended to
read as follows:

€¢8431:16-103 Scope. This part shall apply to all types of direct insurance,
but shall not [be applicable] apply to the following:
(1) Life, annuity, health, or disability insurance;
(2) Mortgage guaranty, financial guaranty, or any other forms of insurance
offering protection against investment risks;
(3) Fidelity or surety bonds, or any other bonding obligations;
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(4) Credit [life or credit disability] insurance[;], vendors’ single interest
insurance, collateral protection insurance, or any similar insurance
protecting the interests of a creditor arising out of a creditor-debtor
transaction;

(5) Insurance of warranties or service contracts[;], including insurance that
provides for the repair, replacement, or service of goods or property, for
indemnification for the repair, replacement, or service for the opera-
tional or structural failure of the goods or property due to a defect in
materials, artisanship, or normal wear and tear, or for reimbursement
for the liability incurred by the issuer of agreements or service contracts
that provide those benefits;

(6) Title insurance;

(7) Ocean marine insurance; [and]

(8) Any transaction or combination of transactions between a person[,]
(including affiliates of [such] the person[,]) and an insurer(,] (including
affiliates of [such] the insurer[, which]) that involves the transfer of
investment or credit risk unaccompanied by transfer of insurance
risk[.]; or

(9) Any insurance provided by or guaranteed by government.”’

SECTION 3. Section 431:16-104, Hawaii Revised Statutes, is amended to
read as follows:

¢‘§431:16-104 Construction. This [code] part shall be {liberally] construed
to effect the purpose under section 431:16-102 which will constitute an aid and
guide to interpretation.”’

SECTION 4. Section 431:16-105, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:16-105 Definitions. As used in this [code:] part:

[(1) Affiliate] ‘‘Affiliate’” means a person who, directly or indirectly,
through one or more intermediaries, controls, is controlled by, or is under common
control with an insolvent insurer on December 31 of the year [next] immediately
preceding the date the insurer becomes an insolvent insurer.

[(2) Association] ‘‘Association’’ means the Hawaii [Insurance Guaranty
Association] insurance guaranty association created under section 431:16-106.

[(3) Claimant] *‘Claimant’’ means any insured making a first-party claim or
any person instituting a liability claim; provided that no person who is an affiliate of
the insolvent insurer may be a claimant.

[(4) Control] “*Control’”’ means the possession, direct or indirect, of the
power to direct or cause the direction of the management and policies of a person,
whether through the ownership of voting securities, by contract other than a
commercial contract for goods or nonmanagement services, or otherwise, unless the
power is the result of an official position with or corporate office held by the person.
Control shall be presumed to exist if any person, directly or indirectly, owns,
controls, holds with the power to vote, or holds proxies representing, ten per cent or
more of the voting securities of any other person. This presumption may be rebutted
by a showing that control does not exist in fact.

[(5) Covered claim means] ‘‘Covered claim’’:

(1) Means an unpaid claim, including one for unearned premiums, sub-

mitted by a claimant, [which] that arises out of and is within the
coverage and is subject to the applicable limits of an insurance policy to
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which this part applies issued by an insurer, if [such] the insurer

becomes an insolvent insurer after July 1, [1988] 2000, and:

(A) The claimant or insured is a resident of this State at the time of
the insured event[,]; provided that for entities other than an
individual, the residence of a claimant [or], insured, or policy-
holder is the state in which its principal place of business is
located at the time of the insured event; or

[(B) The property from which the claim arises is permanently located
in this State.

Covered claim shall not include any amount awarded as punitive or

exemplary damages; sought as a return of premium under any retro-

spective rating plan; or due any reinsurer, insurer, insurance pool, or
underwriting association, as subrogation recoveries or otherwise.]

(B) The claim is a first party claim for damage to property with a
permanent location in this State; and

(2) Shall not include:

(A) Any amount awarded as punitive or exemplary damages;

(B) Any amount sought as a return of premium under any retrospec-
tive rating plan;

(C) Any amount due any reinsurer, insurer, insurance pool, or under-
writing association, as subrogation recoveries, reinsurance recov-
eries, contribution, indemnification, or otherwise;

(D) Any first party claims by an insured whose net worth exceeds

$25,000,000 on December 31 of the year prior to the year in
which the insurer becomes an insolvent insurer; provided that an
insured’s net worth on that date shall be deemed to include the
ageregate net worth of the insured and all of its subsidiaries as
calculated on a consolidated basis; or

(E) Any first party claims by an insured who is an affiliate of the
insolvent insurer.

[(6) Insolvent insurer] ‘‘Insolvent insurer’’ means an insurer licensed to
transact insurance in this State, either at the time the policy was issued or when the
insured event occurred, and [determined to be insolvent by a court of competent
jurisdiction.] against whom' a final order of liquidation has been entered after the
effective date of this Act with a finding of insolvency by a court of competent
jurisdiction in the insurer’s state of domicile.

[(7) Member insurer] ‘‘Member insurer’’ means any person who:

[(A)] (1) Writes any kind of insurance to which this part applies under
section 431:16-103, including the exchange of reciprocal or inter-
insurance contracts; and :

[(B)] (2) Is licensed to transact insurance in this State.

An insurer shall cease to be a member insurer effective on the day following the
termination or expiration of its certificate of authority to transact the kinds of
insurance to which this part applies. However, the insurer shall remain liable as a
member insurer for any and all obligations, including obligations for assessments
levied either prior to or after the termination or expiration of its certificate of
authority, even though the insurer became insolvent before the termination or
expiration of its certificate of authority.

[(8) Net direct written premiums] ‘‘Net direct written premiums’ means
direct gross premiums written in this State on insurance policies to which this part
applies, less return premiums thereon and dividends paid or credited to policy-
holders on such direct business. Net direct written premiums [does] do not include
premiums on contracts between insurers or reinsurers.
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[(9) Person] *‘Person’’ means any individual, corporation, partnership, asso-
ciation, or voluntary organization.”’

SECTION 5. Section 431:16—106, Hawaii Revised Statutes, is amended to
read as follows:

€‘§431:16-106 Creation of association. [(a)]' There is created a nonprofit
unincorporated legal entity to be known as the Hawaii [Insurance Guaranty Associa-
tion.] insurance guaranty association. All insurers defined as member insurers in
section [431:16-105(7)] 431:16-105 shall be and remain members of the association
as a condition of their authority to transact the business of insurance in this State.
The association shall perform its function under a plan of operation established and
approved under section 431:16-109 and shall exercise its powers through a board of
directors established under section 431:16-107.

[(b) All meetings and records of the board of directors shall be open to all
member insurers except for those meetings and records pertaining to the solvency,
liquidation, rehabilitation, or conservation of any member insurer deemed confiden-
tial. A member insurer shall provide written designation of its representative or
representatives to the board meetings.]”’

SECTION 6. Section 431:16-107, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) The board of directors of the association shall consist of not less than
five nor more than nine persons serving terms as established in the plan of operation.
The members of the board shall be selected by member insurers subject to the
approval of the commissioner. Vacancies on the board shall be filled for the
remaining period of the term by a majority vote of the remaining board members
subject to the approval of the commissioner. [If no members are selected within sixty
days after July 1, 1988, the commissioner may appoint the initial members of the
board of directors.]”’

SECTION 7. Section 431:16-108, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

‘‘(a) The association shail:

(1) Be obligated to the extent of the covered claims existing prior to the
[determination of insolvency, which the insolvent insurer would have
been legally obligated to pay but for its insolvency,] order of liquida-
tion and arising within thirty days after the [determination of insol-
vency,] order of liquidation, or before the policy expiration date if less
than thirty days after the [determination,] order of liquidation, or before
the insured replaces the policy or causes its cancellation, if the [insurer]
insured does so within thirty days of the [determination, but the obliga-
tion shall include only that amount of each covered claim which is less
than $300,000, except that the association shall pay the full amount of
any covered claim arising out of a workers’ compensation policy.]
order of liquidation. The obligation shall be satisfied by paying to the
claimant an amount as follows:

(A) The full amount of a covered claim for benefits under a workers’
compensation insurance coverage;

(B) An amount not exceeding $10,000 per policy for a covered claim
for the return of unearned premium; or

(C) An amount not exceeding $300,000 per claim for all other cov-
ered claims.
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In no event shall the association be obligated to a policyholder or
claimant in an amount in excess of the stated policy limit of the
insolvent insurer under the policy from which the claim arisesf;].
Notwithstanding any other provisions of this part, a covered claim shall
not include a claim filed with the association after the final date set by
the court for the filing of claims against the liquidator or receiver of an
insolvent insurer. Any obligation of the association to defend an
insured shall cease upon the association’s payment or tender of an
amount equal to the lesser of the association’s covered claim obligation
limit or the applicable policy limit;

Be deemed the insurer, but only to the extent of its obligation on
covered claims and to that extent shall have all rights, duties, and
obligations of the insolvent insurer as if the insurer had not become
insolvent[;], including but not limited to the right to pursue and retain
salvage and subrogation recoverable on covered claim obligations to
the extent paid by the association;

Assess insurers amounts necessary to pay the obligations of the associ-
ation under [subsection (a)] paragraph (1) subsequent to an insolvency,
the expenses of handling covered claims subsequent to an insolvency, .
and the cost of examinations under section 431:16-113, and other ex-
penses authorized by this part. The assessments of each member insurer
shall be in the proportion that the net direct written premiums of the
member insurer for the preceding calendar year bears to the net direct
written premiums of all member insurers for the preceding calendar
year. Each member insurer shall be notified of the assessment not later
than thirty days before it is due. No member insurer may be assessed in
any year an amount greater than two per cent of that member insurer’s
net direct written premiums for the preceding calendar year. If the
maximum assessment, together with the other assets of the association,
does not provide in any one year an amount sufficient to make all
necessary payments, the funds available shall be prorated and the
unpaid portion shall be paid as soon thereafter as funds become avail-
able. The association shall pay claims in any order that it may deem
reasonable, including the payment of claims as they are received from
the claimants or in groups or categories of claims. The association may
exempt or defer, in whole or in part, the assessment of any member
insurer, if the assessment would cause the member insurer’s financial
statement to reflect amounts of capital or surplus less than the mini-
mum amounts required for a certificate of authority by any jurisdiction
in which the member insurer is authorized to transact insurance.
However, during the period of deferment, no dividends shall be paid to
shareholders or policyholders. Deferred assessments shall be paid when
the payment will not reduce capital or surplus below required mini-
mums. Payments shall be refunded to those companies receiving larger
assessments by virtue of the deferment, or at the election of the
companies, credited against future assessments. Each member insurer
may set off against any assessment payments authorized by the admin-
istrator of the association to be made on covered claims and expenses
incurred in the payment of the claims by the member insurer;
Investigate claims brought against the association and adjust, compro-
mise, settle, and pay covered claims to the extent of the association’s
obligation and deny all other claims and may review settlements,
releases, and judgments to which the insolvent insurer or its insureds
were parties to determine the extent to which [such] the settlements,
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releases, and judgments may be properly contested[;]. The association
may appoint or substitute and direct legal counsel retained under liabil-
ity insurance policies for the defense of covered claims;

Notify the persons as the commissioner directs under section 431:16-
10(b)(D);

Handle claims through its employees or through one or more insurers
or other persons designated as servicing facilities. Designation of a
servicing facility is subject to the approval of the commissioner, but the
designation may be declined by a member insurer;

Reimburse each servicing facility for obligations of the association paid
by the facility and for expenses incurred by the facility while handling
claims on behalf of the association and [shall] pay the other expenses of
the association authorized by this [code;] part; and

Have the authority, notwithstanding sections 431:10C-110 and 431:10C-
111, to cancel all policies issued by an insolvent insurer. [All] Covered
claims under these policies shall be [covered] paid by the association in
an amount not to exceed the [state] stated policy limit of the insolvent
insurer under the policy from which the claim arises[.], or as provided
under paragraph (1)(A) to (C), whichever is less.”’

SECTION 8. Section 431:16-109, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:
*‘(c) The plan of operation shall:

)
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(3]
[(®)]
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[(©)]
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Establish the procedures whereby all the powers and duties of the
association under section 431:16-108 [will] shall be performed;
Establish procedures for handling assets of the association;

Establish procedures for the disposition of liquidating dividends or
other moneys received from the estate of the insolvent insurer;

(4) Establish the amount and method of reimbursing members of the
board of directors under section 431:16-107(c);

(5) Establish procedures by which claims may be filed with the associa-
tion and establish acceptable forms of proof of covered claims. Notice
of claims to the receiver or liquidator of the insolvent insurer shall be
deemed notice to the association or its agent and a list of the claims
shall be periodically submitted to the association or similar organiza-
tion in another state by the receiver or liquidator;

(6) Establish regular places and times for meetings of the board of
directors;

(@] 7) Establish procedures for records to be kept of all financial transac-
tions of the association, its agents, and the board of directors;

(8) Provide that any member insurer aggrieved by any final action or
decision of the association may appeal to the commissioner within
thirty days after the action or decision;

(9) Establish the procedures whereby selections for the board of direc-
tors will be submitted to the commissioner; and

(10) Contain additional provisions necessary or proper for the execu-
tion of the powers and duties of the association.”’

SECTION 9. Section 431:16-110, Hawaii Revised Statutes, is amended as

follows:

1. By amending subsection (a) to read:
‘‘(a) The commissioner shall:

®

Notify the association of the existence of an insolvent insurer not later
than three days after the commissioner receives notice of the determi-
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nation of the insolvency. The association shall be entitled to a copy of a
complaint seeking an order of liquidation with a finding of insolvency
against a member company at the same time that the complaint is filed
with a court of competent jurisdiction.
(2) Upon request of the board of directors, provide the association with a
statement of the net direct written premiums of each member insurer.”’
2. By amending subsection (c) to read:
““(c) Any final action or order of the commissioner under this [code] part
shall be subject to judicial review by the circuit court of the first judicial circuit.”’

SECTION 10. Section 431:16-111, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read:

““(a) Any person recovering under this [code] part shall be deemed to have
assigned the person’s rights under the policy to the association to the extent of the
person’s recovery from the association. Every insured or claimant seeking the
protection of this part shall cooperate with the association to the same extent as
[such] that person would have been required to cooperate with the insolvent insurer.
The association shall have no cause of action against the insured of the insolvent
insurer for any sums it has paid out except [such] any causes of action [as] that the
insolvent insurer would have had if [such] those sums had been paid by the insolvent
insurer and except as provided in subsection (b). In the case of an insolvent insurer
operating as an assessable mutual company on a plan with assessment liability,
payments of claims of the association shall not operate to reduce the liability of the
insureds to the receiver, liquidator, or statutory successor for unpaid assessment.”

2. By amending subsection (c) to read:

““(c) The association and a similar organization in another state shall be
recognized as claimants in the liquidation of an insolvent insurer for any amounts
paid by them on covered claims as determined under this part or similar laws in other
states and shall receive dividends and any other distributions at the priority set forth
in section 431:15-332. The receiver, liquidator, or statutory successor of an insolvent
insurer shall be bound by determinations of covered claim eligibility under this part
and by settlements of [covered] claims by the association or a similar organization in
another state[.] to the extent the determinations or settlements satisfy obligations of
the association. The receiver shall not be bound in any way by the determinations or
settlements to the extent there remains a claim against the insolvent insurer. The
court having jurisdiction shall grant such claims priority equal to that to which the
claimant would have been entitled in the absence of this part against the assets of the
insolvent insurer.”’

SECTION 11. Section 431:16-112, Hawaii Revised Statutes, is amended to
read as follows:

¢¢8431:16-112 [Nonduplication of recovery.] Exhaustion of other cover-
age. (a) Any person having a claim against an insurer whether or not the insurer is a
member insurer under any provision in an insurance policy other than a policy of an
insolvent insurer which is also a covered claim, shall be required to exhaust first the
person’s rights under [such] the policy. Any amount payable on a covered claim
under this part shall be reduced by the amount of any recovery under [such] the
insurance policy. If there are any other policies issued by an insolvent insurer
applicable to the covered claim, then all such policies must first be exhausted before
any claim can be deemed a covered claim subject to being covered by the associa-
tion.

192



ACT 93

[(b) Any person having a claim or legal right of recovery under any
governmental insurance or guaranty program which is also a covered claim, shall be
required to exhaust first the person’s right under such program. Any amount payable
on a covered claim under this part shall be reduced by the amount of any recovery
under such insurance or program.

(c)] (b) Any person having a claim [which] that may be recovered under
more than one insurance guaranty association or its equivalent shall seek recovery
first from the association of the place of residence of the insured, except that if the
claim is a first-party claim for damage to property with a permanent location, the
person shall seek recovery first from the association of the location of the propertyl[,
and if it is]. For a workers’ compensation claim, the person shall seek recovery first
from the association of the residence of the claimant. Any recovery under this part
shall be reduced by the amount of recovery from any other insurance guaranty
association or its equivalent.”’

SECTION 12. Section 431:16-113, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:16-113 Prevention of insolvencies. To aid in the detection and
prevention of insurer insolvencies: [(a) The board of directors may, upon majority
vote:

(1) Make recommendations to the commissioner for the detection and

prevention of insurer insolvencies; and

(2) Respond to requests by the commissioner to discuss and make recom-
mendations regarding the status of any member insurer whose financial
condition may be determined by the commissioner to be hazardous to
policyholders or the public. Such recommendations shall not be consid-
ered public documents.

(3) The board of directors may, upon majority vote, request that the
commissioner order an examination of any member insurer which the
board in good faith believes may be in a financial condition hazardous
to the policyholders or the public. Within thirty days of the receipt of
such request, the commissioner shall begin the examination. The exam-
ination may be conducted as a National Association of Insurance
Commissioners examination or may be conducted by such persons as
the commissioner designates. The cost of such examination shall be
paid by the association and the examination report shall be treated as
are other examination reports. In no event shall such examination
report be released to the board of directors prior to its release to the
public, but this shall not preclude the commissioner from reporting to
the board of directors when the commissioner has reasonable cause to
believe that any member insurer examined or being examined at the
request of the board of directors may be insolvent or in a financial
condition hazardous to the policyholders or the public. The commis-
sioner shall notify the board of directors when the examination is
completed. The request for an examination shall be kept on file by the
commissioner but it shall not be open to public inspection prior to the
release of the examination report to the public.

(b) The board of directors may, at the conclusion of any domestic insurer
insolvency in which the association was obligated to pay covered claims, prepare a
report on the history and causes of such insolvency, based on the information
available to the association and submit such report to the commissioner.]
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(1) The board of directors, upon majority vote, may make recommenda-
tions to the commissioner on matters generally related to improving or
enhancing regulation for solvency; and

(2) At the conclusion of any domestic insurer insolvency in which the
association was obligated to pay covered claims, the board of directors
may prepare a report on the history and causes of the insolvency, based
on the information available to the association, and submit the report to
the commissioner.””

SECTION 13. Section 431:16-116, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:16-116 Immunity. There shall be no liability on the part of and no
cause of action of any nature shall arise against any member insurer, the association
or its agents or employees, the board of directors, any person serving as an alternate
or substitute representative of any director, or the commissioner or the commis-
sioner’s representatives for any action taken or any failure to act by them in the
performance of their powers and duties under this part.”

SECTION 14. Section 431:16-117, Hawaii Revised Statutes, is amended to
read as follows:

€¢8431:16-117 Stay of proceedings. (a) All proceedings in which the insol-
vent insurer is a party, or is obligated to defend a party in any court in this State,
subject to waiver by the association in specific cases involving covered claims, shall
be stayed for up to six months, and [such} any additional time thereafter as may be
determined by the court, from the date the insolvency is determined or an ancillary
proceeding is instituted in the State, whichever is later, to permit proper defense by
the association of all pending causes of action. As to any covered claims arising from
a judgment or under any decision, verdict, or finding based on the default of the
insolvent insurer or its failure to defend an insured, the association, either on its own
behalf or on behalf of [such] the insured, may apply to have such judgment, order,
decision, verdict, or finding set aside by the same court, administrator, or other entity
that made [such] the judgment, order, decision, verdict, or finding and shall be
permitted to defend [such] the claim on the merits.

(b) The liquidator, receiver, or statutory successor of an insolvent insurer
covered by this part shall permit access by the board or its authorized representative
to [such of] the insolvent insurer’s claim records[, and may permit access to such
other records which] that are necessary for the board in carrying out its functions
under this part with regard to covered claims. In addition, the liquidator, receiver, or
statutory successor shall provide the board or its representative with copies of [such]
those records upon the request by the board and at the expense of the board.”

SECTION 15. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 16. This Act shall take effect upon its épproval.
(Approved May 16, 2000.)

Note

1. So in original.

194



ACT 94

ACT 94 H.B. NO. 2485

A Bill for an Act Relating to Exemptions for Psychologist Licensure.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 465-3, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:
““(a) This chapter shall not apply to:

1

2

©))
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S
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Any person teaching, lecturing, consulting, or engaging in research in
psychology insofar as the activities are performed as part of or are
dependent upon employment in a college or university; provided that
the person shall not engage in the practice of psychology outside the
responsibilities of the person’s employment;

Any person who performs any, or any combination of the professional
services defined as the practice of psychology under the direction of a
licensed psychologist in accordance with rules adopted by the board;
provided that the person may use the term ‘‘psychological assistant’’,
but shall not identify the person’s self as a psychologist or imply that

" the person is licensed to practice psychology;

Any person employed by a local, state, or federal government agency in
a school psychologist or psychological examiner position, or a position
that does not involve dlagnostlc or treatment services, but only at those
times when that person is carrying out the functlons of such govern-
ment employment;

Any person who is a student of psychology, a psychological intern, or a
resident in psychology preparing for the profession of psychology
under supervision in a training institution or facility and who is
designated by a title as psychology trainee’’, “psychology student’’,
‘‘psychology intern’’, or ‘‘psychology resident’’ , that indicates the
person’s training status; provided that the person shall not identify the
person’s self as a psychologist or imply that the person is licensed to
practice psychology;

Any person who is a member of another profession licensed under the
laws of this jurisdiction to render or advertise services, including
psychotherapy, within the scope of practice as defined in the statutes or
rules regulating the person’s professional practice; provided that, not-
withstanding section 465-1, the person does not represent the person’s
self to be a psychologist or does not represent that the person is licensed
to practice psychology[, as defined in this chapter];

Any person who is a member of a mental health profession not
requiring licensure; provided that the person functions only within the
person’s professional capacities; and provided further that the person
does not represent the person to be a psychologist, or the person’s
services as psychological; or

Any person who is a duly recognized member of the clergy; provided
that the person functions only within the person’s capacities as a
member of the clergy; and provided further that the person does not
represent the person to be a psychologist, or the person’s services as
psychological.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.
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SECTION 3. This Act shall take effect upon its approval.
(Approved May 16, 2000.)

ACT 95 H.B. NO. 2649

A Bill for an Act Relating to Nonconsensual Common Law Liens.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 507D-5, Hawaii Revised Statutes, is amended to read
as follows:

“[118507D-5[]1]1 Liens against public officers and employees. (a) Any
claim of lien against a federal, state, or county officer or employee based on the
performance or nonperformance of that officer’s or employee’s duties shall
designate in the pleading header that the claim is directed to a federal, state, or
county officer or employee, and shall be invalid unless accompanied by a [specific]
certified order from a state or federal court of competent jurisdiction authorizing the
filing of such lien [or unless a specific statute authorizes the filing of such lien].

(b) The registrar shall not accept for filing a claim for nonconsensual
comunon law lien unless the claim is accompanied by a certified state or federal court
order authorizing the filing of the lien.”

SECTION 2. Section 507D-7, Hawaii Revised Statutes, is amended to read
as follows:

¢§507D-7 Expungement of invalid lien; penalties; sanctions for frivo-
lous filings. (a) If the circuit court finds the purported lien invalid, it shall order the
registrar to expunge the instrument purporting to create it, and order the lien
claimant to pay actual damages, costs of suit, and reasonable attorneys’ fees. This
order shall be presented to the registrar for recordation and shall have the effect of
voiding the lien from its inception. If the circuit court finds the purported lien is
frivolous, the prevailing party in any action brought under section 507D-4 shall be
awarded costs of suit, reasonable attorneys’ fees, and either actual damages or
$5,000, whichever is greater. The foregoing award shall be made in the form of a
joint and several judgment issued in favor of the prevailing party and against each
lien claimant and also against each person who owns or controls the activities of the
lien claimant. if the lien claimant is not a natural person.

(b) If the circuit court finds the purported lien is frivolous, upon application
of a party in interest, the registrar, or the government counsel representing the
government officer or employee affected by the purported lien, the court may also
issue appropriate injunctive relief against the lien claimant to preclude further filings
of any kind with the registrar for a period of five years, unless that person obtains
leave of court to file another instrument with the registrar. The order shall be
enforced in the manner for enforcement of injunctions. This order may be presented
to the registrar for recordation. Proceedings under this subsection shall not preclude
a person from proceeding under subsection (a) or section 507D-4 and recovering
damages, penalties, costs, and attorneys’ fees.

{c) Any person who knowingly submits for filing an invalid court order in
support of a nonconsensual common law lien against a federal, state, or county
officer or employee, shall be guilty of tampering with a government record under
section 710-1017.
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[(c)] (d) Nothing in this chapter shall inhibit or preclude any party in interest
from seeking any other common law, statutory, or other equitable remedy.”’

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 16, 2000.)

ACT 96 S.B. NO. 1095

A Bill for an Act Relating to Hunting.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 254, Session Laws of Hawaii 1997, is amended by
amending section 4 to read as follows:

““SECTION 4. This Act shall take effect upon its approval; provided that this
Act is repealed on June 30, [2000,] 2002, and sections 134-5 and 134-9, Hawaii
Revised Statutes, are reenacted in the form in which they read on the day before the
approval of this Act.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on June 29, 2000.
(Approved May 16, 2000.)

ACT 97 S.B NO. 2849

A Bill for an Act Relating to Review Hearings.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 587-72, Hawaii Revised Statutes, is amended to read as
follows:

“§587-72 Review hearings. (a) Except for good cause shown, the court
shall set each case for review hearing not later than six months after the date that a
service plan is ordered by the court and, thereafter, the court shall set subsequent
review hearings at intervals of no longer than six months until the court’s jurisdic-
tion has been terminated or the court has ordered a permanent plan and has set the
case for a permanent plan review hearing; the court may set a case for a review
hearing upon the motion of a party at any time if the hearing is deemed by the court
to be in the best interests of the child.
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(b) Notice of review hearings shall be served upon the parties and upon the
present foster parent or parents, each of whom shall be entitled to participate in the
proceedings as a party. Notice of the review hearing shall be served by the
department upon the present foster parent or parents no less than forty-eight hours
before the scheduled hearing. No hearing shall be held until the foster parent or
parents are served. For purposes of this subsection, notice to foster parents may be
effected by hand delivery or by regular mail; and may consist of the last court order,
if it includes the date and time of the hearing.

(c) Upon each review hearing the court shall consider fully all relevant prior
and current information pertaining to the safe family home guidelines, as set forth in
section 587-25, including but not limited to the report submitted pursuant to section
587-40, and:

(1) Determine whether the child’s family is presently willing and able to
provide the child with a safe family home without the assistance of a
service plan and, if so, the court shall terminate jurisdiction;

(2) Determine whether the child’s family is presently willing and able to
provide the child with a safe family home with the assistance of a
service plan and, if so, the court shall return the child or continue the
placement of the child in the child’s family home under the family
supervision of the appropriate authorized agency;

(3) 1If the child’s family home is determined, pursuant to subsection (c)(2)
not to be safe, even with the assistance of a service plan, order that the
child remain or be placed under the foster custody of the appropriate
authorized agency;

(4) Determine whether the parties have complied with, performed, and
completed every term and condition of the service plan that was
previously court ordered;

(5) Order revisions to the existing service plan, after satisfying section
587-71(h), as the court, upon a hearing that the court deems to be
appropriate, determines to be in the best interests of the child; provided
that a copy of the revised service plan shall be incorporated as part of
the order;

(6) Enter further orders as the court deems to be in the best interests of the
child;

(7) Determine whether aggravated circumstances are present and, if so, the
court shall set the case for a show cause hearing as the court deems
appropriate within thirty days. At the show cause hearing, the child’s
family shall have the burden of presenting evidence to the court
regarding the reasons and considerations as to why the case should not
-be set for a permanent plan hearing; and -

(8) If the child has been residing outside the family home for twelve
consecutive months[,] from the initial date of entry into out-of-home
care, set the case for a show cause hearing as deemed appropriate by the
court. At the show cause hearing, the child’s family shall have the
burden of presenting evidence to the court regarding the reasons and
considerations as to why the case should not be set for a permanent plan
hearing.

(d) In any case that a permanent plan hearing is not deemed to be appropriate,

the court shall:

(1) Make a finding that the parties understand that unless the family is
willing and able to provide the child with a safe family home, even with
the assistance of a service plan, within the reasonable period of time
specified in the service plan, their respective parental and custodial
duties and rights shall be subject to termination; and
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(2) Set the case for a review hearing within six months.

(e) If the child has been residing outside of the family home for an aggregate
of fifteen out of the most recent twenty-two months[,] from the initial date of entry
into out-of-home care, the department shall file a motion to set the matter for a
permanent plan hearing unless:

(1) The department has documented in the safe family home guidelines
prepared pursuant to section 587-253(a), a compelling reason why it
would not be in the best interests of the child to file a motion; or

(2) The State has not provided to the family of the child, consistent with the
time period in the service plan, such services as the department deems
necessary for the safe return of the child to the family home;

provided that nothing in this section shall prevent the department from filing such a
motion to set a permanent plan hearing if the department has determined that the
criteria in section 587-73(a) are present.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 2000.
(Approved May 16, 2000.)

ACT 98 S.B NO. 2930

A Bill for an Act Relating to Controlled Substances.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 329-14, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) Any of the following opiates, including their isomers, esters, ethers,
salts, and salts of isomers, esters, and ethers, unless specifically excepted, whenever
the existence of these isomers, esters, ethers, and salts is possible within the specific
chemical designation:

[(1) Acetylmethadol,

(2) Allylprodine;

(3) Alphacetylmethadol;

(4) Alphameprodine;

(5) Alphamethadol;

(6) Alpha-Methylfentanyl;

(7) Benzethidine;

(8) Betacetylmethadol;

(9) Betameprodine;

(10) Betamethadol,

(11) Betaprodine;

(12) Clonitazene;

(13) Dextromoramide;
(14) Diampromide;

(15) Diethylthiambutene;
(16) Difenoxin;

(17) Dimenoxadol;

(18) Dimepheptanol;

(19) Dimethylthiambutene;
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Dioxaphetyl butyrate;

Dipipanone;

Ethylmethylthiambutene;

Etonitazene;

Etoxeridine;

Furethidine;

Hydroxypethidine;

Ketobemidone;

Levomoramide;

Levophenacylmorphan;

Morpheridine;

Noracymethadol;

Norlevorphanol;

Normethadone;

Norpipanone;

Para-fluorofentanyl;

Phenadoxone;

Phenampromide;

Phenomorphan;

Phenoperidine;

Piritramide;

Proheptazine;

Properidine;

Propiram;

Racemoramide;

Tilidine;

Trimerperidine;

N-[1-(1-methyl-2-phenyl)ethyl- 4-p1per1dy1]-N—phenylacetarmde
(acetyl-alpha-methylfentanyl);
N-[1(*-1-methyl-2-(2-thienyl)ethyl-4-piperidyl]-N-phenylpropanamide
(alpha-methylthiofentanyl);
N-[1-benzyl-4-piperidyl]-N-phenylpropanamide (benzylfentanyl);
N-[1-(2-hydroxy-2-phenyl)ethyl-4-piperidyl]-N-phenylpropanamide
(beta-hydroxyfentanyl);

N-[1-(2-hydroxy-2-phenethyl)-3- methy1—4 -piperidinyl]-N-
phenylpropanahide beta-hydroxy-3-methylfentanyl);
N-[3-methyl-1-(2-(2-thienyl)ethyl-4-piperidyl]-N-phenylpropanamide
(3-methylthiofentanyl);
N-[1-(2-thienyl)methyl-4-piperidyl]-N-phenylpropanamide
(thenylfentanyl);
N-phenyl-N-[1-(22thienyl)ethyl-4-piperidinyl]-propanamide
(thiofentanyl);

1-methyl-4-phenyl-4-propionoxypiperidine (MPPP);

1-(2 phenylethyl)-4-phenyl-4-acetoxypiperidine (PEPAP);
3-Methylfentanyl.]

Acetyl-alpha-methylfentanyl (N-[1-(1-methyl-2-phenethyl)-4-
piperidinyl]-N-phenylacetamide);

Acetylmethadol;

Allylprodine;

Alphacetylmethadol (except levo- alphacetylmethadol also known as
LAAM);

Alpbameprodine;

Alphamethadol;
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Alpha-methylfentany! (N-[1-(alpha-methyl-beta-phenyl) ethyl-4-
piperidyl] propionanilide; 1-(1-methyl-2-phenylethyl)-4-(N-
propanilido) piperidine);

Alpba-methyithiofentanyl (N-[1-methyl-2-(2-thienyl) ethyl-4-
piperdinyl]-N-phenylpropanamide);

Benzethidine;

Betacetylmethadol;

Beta-hydroxyfentanyl (N-[1-(2-hydroxy-2-phenethyl)-4-piperidinyl]-
N-phenylpropanamide;

Beta-hydroxy-3-methylfentanyl (N-[1-(2- hydroxy-2-phenethyl)-3-
methyl-4-piperidinyl]-N-phenylpropanamide);

Betameprodine;

Betamethadol;

Betaprodine;

Clonitazene;

Dextromoramide;

Diampromide;

Diethylthiambutene;

Difenoxin;

Dimenoxadol;

Dimepheptanol;

Dimethylthiambutene;

Dioxaphetyl butyrate;

Dipipanone;

Ethylmethylthiambutene;

Etonitazene;

Etoxeridine;

Furethidine;

Hydroxypethidine;

Ketobemidone;

Levomoramide;

Levophenacylmorphan;

3-Methylfentanyl (N-[3-methyl-1-(2-phenylethyl)-4-piperidyl]-N-
phenylpropanamide);

3-methylthiofentany! (N-[3-methyl-1-(2-thienyl) ethyl-4-piperidinyl]-
N-phenylpropanamide);

Morpheridine;

MPPP _(1-methyl-4-phenyl-4-propionoxypiperidine);
Noracymethadol;

Norlevorphanol;

Normethadone;

Norpipanone;

Para-fluorofentanyl (N-(4-fluorophenyl)-N-[1-(2-phenethyl)-4-
piperidinyl] propanamide;

PEPAP (1-(-2-phenethyl)-4-phenyl-4-acetoxypiperidine;
Phenadoxone;

Phenampromide;

Phenomorphan;

Phenoperidine;

Piritramide;

Proheptazine;

Properidine;

Propiram;

Racemoramide;
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(53) Thiofentanyl (N-phenyl-N-[1-(2-thienyl) ethyl-4-piperidinyl]-

propanamide);
(54) Tilidine; and
(55) Trimeperidine.”’

SECTION 2. Section 329-16, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Any of the following opiates, including their isomers, esters, ethers,
salts, and salts of isomers, whenever the existence of these isomers, esters, ethers,
and salts is possible within the specific chemical designation:

(1) Alfentanil;

(2) Alphaprodine;

(3) Anileridine;

(4) Bezitramide;

(5) Bulk Dextropropoxyphene (nondosage form);

(6) Carfentanil;

(7) Dihydrocodeine;

(8) Diphenoxylate;

(9) Fentanyl;

(10) Glutethimide;

(11) Isomethadone;

(12) Levo-alphacetylmethadol (LAAM);

(13) Levomethorphan;

(14) Levorphanol;

(15) Metazocine;

(16) Methadone;

(17) Methadone-Intermediate, 4-cyano-2-dimethylamino-4, 4-diphenyl
butane;

(18) Moramide-Intermediate, 2-methyl-3-morpholino-1,
1-diphenyl-propane-carboxylic acid;

(19) Oxycodone;

[(19)] - (20) Pethidine;

[(20)] (21) Pethidine-Intermediate-A, 4-cyano-1-methyl-4-phenylpiperidine;

[21)] (22) Pethidine-Intermediate-B, ethyl-4-phenylpiperidine-4-
carboxylate;

[(22)] (23) Pethidine-Intermediate-C, 1-methyl-4 phenylpiperidine-4-carbox-
ylic acid;

[(23)] (24) Phenazocine;

[(24)] (25) Piminodine;

[(25)] (26) Racemethorphan;

[(26)] (27) Racemorphan;

[27)] (28) Sufentanil.”’

SECTION 3. Section 329-16, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:
“*(g) Hallucinogenic substances, including but not limited to:

[(1) Dronabinol (synthetic), in sesame oil and encapsulated in a soft gelatin
capsule in a United States Food and Drug Administration approved
drug product; and

(2)] Nabilone.”

SECTION 4. Section 329-18, Hawaii Revised Statutes, is amended to read as
follows:
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€¢§329-18 Schedule III. (a) The controlled substances listed in this section
are included in schedule III.

(b) Stimulants. Unless listed in another schedule, any material, compound,
mixture, or preparation which contains any quantity of the following substances
having a stimulant effect on the central nervous system, including their salts,
isomers, and salts of isomers, whenever the existence of these salts, isomers, and
salts of isomers is possible within the specific chemical designation:

(1) Those compounds, mixtures, or preparations in dosage unit form con-
taining any stimulant substance listed in schedule I1, and any other drug
of the quantitative composition or which is the same except that it
contains a lesser quantity of controlled substances;

(2) Benzphetamine;

(3) Chlorphentermine;

(4) Clortermine;

(5) Mazindol;

(6) Phendimetrazine.

(c) Depressants. Unless listed in another schedule, any material, compound,
mixture, or preparation that contains any quantity of the following substances having
a depressant effect on the central nervous system:

(1) Any compound, mixture, or preparation containing amobarbital, seco-
barbital, pentobarbital, or any salt thereof and one or more other active
medicinal ingredients which are not listed in any schedule;

(2) Any suppository dosage form containing amobarbital, secobarbital,
pentobarbital, or any salt of any of these drugs and approved by the
Food and Drug Administration for marketing only as a suppository;

(3) Any substance that contains any quantity of a derivative of barbituric
acid or any salt thereof;

(4) Chlorexadol;

(5) Ketamine hydrochloride;

(6) Lysergic acid,;

(7) Lysergic acid amide;

(8) Methyprylon;

(9) Sulfondiethylmethane;

(10)  Sulfonethylmethane;
(11)  Sulfonmethane;
(12) Tiletamine/Zolazepam (Telazol).

(d) Nalorphine.

(e) Narcotic drugs. Unless specifically excepted or unless listed in another
schedule, any material, compound, mixture, or preparation containing any of the
following narcotic drugs, or their salts, or alkaloid, in limited quantities as set forth
below:

(1) Not more than 1.8 grams of codeine, or any of its salts, per 100
milliliters or not more than 90 milligrams per dosage unit, with an equal
or greater quantity of an isoquinoline alkaloid of opium;

(2) Not more than 1.8 grams of codeine, or any of its salts, per 100
milliliters or not more than 90 milligrams per dosage unit, with one or
more active, nonnarcotic ingredients in recognized therapeutic
amounts;

(3) Not more than 300 milligrams of dihydrocodeinone (Hydrocodone), or
any of its salts, per 100 milliliters or not more than 15 milligrams per
dosage unit, with a fourfold or greater quantity of an isoquinoline
alkaloid of opium provided that these narcotic drugs shall be monitored
pursuant to section 329-101;
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Not more than 300 milligrams of dihydrocodeinone (Hydrocodone), or
any of its salts per 100 milliliters or not more than 15 milligrams per
dosage unit, with one or more active, nonnarcotic ingredients in recog-
nized therapeutic amounts provided that these narcotic drugs shall be
monitored pursuant to section 329-101;

Not more than 1.8 grams of dihydrocodeine, or any of its salts, per 100
milliliters or not more than 90 milligrams per dosage unit, with one or
more active, nonnarcotic ingredients in recognized therapeutic
amounts;

Not more than 300 milligrams of ethylmorphine, or any of its salts, per
100 milliliters or not more than 15 milligrams per dosage unit, with one
or more ingredients in recognized therapeutic amounts;

Not more than 500 milligrams of opium per 100 milliliters or per 100
grams, or not more than 25 milligrams per dosage unit, with one or
more active nonnarcotic ingredients in recognized therapeutic amounts;
Not more than 50 milligrams of morphine or any of its salts, per 100
milliliters or per 100 grams with one or more active, nonnarcotic
ingredients in recognized therapeutic amounts.

(f) The department of public safety may except by rule any compound,
mixture, or preparation containing any stimulant or depressant substance listed in
subsections (b) and (c) from the application of all or any part of this chapter if the
compound, mixture, or preparation contains one or more active medicinal ingredi-
ents not having a stimulant or depressant effect on the central nervous system, and if
the admixtures are included therein in combinations, quantity, proportion, or con-
centration that vitiate the potential for abuse of the substances which have a
stimulant or depressant effect on the central nervous system.

() Any anabolic steroid. The term ‘‘anabolic steroid’’ means any drug or
hormonal substance chemically and pharmacologically related to testosterone (other
than estrogens, progestins, and corticosteroids) that promotes muscle growth, and

includes:
09)
)]
3
)]
&)
(6)
(N
3
9
(10)
(11)
(12)
(13)
(14
(15)
(16)
(17)
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Boldenone;

Clostebol (4-Chlorotestosterone);
Dehydrochlormethyltestosterone;
Dihydrotestosterone (4-dihydrotestosterone);
Drostanolone;

Ethylestrenol;

Fluoxymesterone;

Formebolone (Formyldienolone);
Mesterolone;

Methandranone;

Methandriol;
Methandrostenolone (Methandienone);
Methenolone;
Methyltestosterone;

Mibolerone;

Nandrolone;

Norethandrolone;

Oxandrolone;

Oxymesterone;

Oxymetholone;

Stanolone (Dihydrotestosterone);
Stanozolol;

Testolactone;

Testosterone;
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Trenbolone; and
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(26) Any salt, ester, or isomer of a drug or substance described or listed in
this subsection, if that salt, ester, or isomer promotes muscle growth,
except the term ‘“‘anabolic steroid’’ does not include an anabolic steroid
which is expressly intended for administration through implants to
cattle or other nonhuman species and which has been approved by the
Secretary of Health and Human Services for nonhuman administration.
If any person prescribes, dispenses, or distributes an anabolic steroid
intended for administration to nonhuman species for human use, the
person shall be considered to have prescribed, dispensed, or distributed

an anabolic steroid within the meaning of this paragraph.

(h) Hallucinogenic substances, including but not limited to: Dronabinol

(synthetic), in sesame oil and encapsulated in a soft gelatin capsule in a United States

Food and Drug Administration approved drug product.”

SECTION 5. Section 329-20, Hawaii Revised Statutes, is amended to read as

follows:

€¢§329-20 Schedule IV. (a) The controlled substances listed in this section
are included in schedule IV.
(b) Depressants. Any material, compound, mixture, or preparation which
contains any quantity of the following substances having a degree of danger or
probable danger associated with a depressant effect on the central nervous system:

(b

2

3

)

)

(6)

(7

(8

®
(10)
(11)
(12)
(13)
(14)
(15)
(16)
(a7
(18)
(19)
(20
(21)
(22)
(23)
(24)
(25)
(26)
@7
(28)
(29)
(30)
€29

Alprazolam;
Barbital;
Bromazepam;
Butorphanol;
Camazepam;
Carisoprodol;
Chloral betaine;
Chloral hydrate;
Chlordiazepoxide;
Clobazam;
Clonazepam;
Clorazepate;
Clotiazepam;
Cloxazolam;
Delorazepam;
Diazepam;
Estazolam;
Ethchlorvynol;
Ethinamate;
Ethyl loflazepate;
Fludiazepam;
Flunitrazepam;
Flurazepam;
Halazepam;
Haloxazolam;
Ketazolam;
Loprazolam;
Lorazepam,;
Lormetazepam;
Mebutamate;
Medazepam;
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(32) Meprobamate;
(33) Methohexital;
(34) Methylphenobarbital (mephorbarbital);
(35) Midazolam;
(36) Nimetazepam;
(37) Nitrazepam;
(38) Nordiazepam;
(39) Oxazepam;
(40) Oxazolam;
(41) Paraldehyde;
(42) Petrichloral;
(43) Phenobarbital;
(44) Pinazepam;
(45) Prazepam;
(46) Quazepam;
@47) Temazepam,;
(48) Tetrazepam,;
(49) Triazolam;
(50) Zolpidem.

(c) Fenfluramine. Any material, compound, mixture, or preparation which
contains any quantity of the following substances, including its salts, isomers, and
salts of isomers, whenever the existence of such salts, isomers, and salts of isomers
is possible:

[(1)] Fenfluramine.

(d) Stimulants. Unless listed in another schedule, any material, compound,
mixture, or preparation which contains any quantity of the following substances
having a stimulant effect on the central nervous system, including its salts, isomers,
and salts of such isomers whenever the existence of such salts, isomers, and salts of
isomers is possible within the specific chemical designation:

(1) Diethylpropion;

(2) Phentermine;

(3) Pemoline (including organometallic complexes and chelates thereof).

(e) Other substances. Unless specifically excepted or unless listed in another
schedule, any material, compound, mixture, or preparation which contains any
quantity of the following substances, including its salts:

[(1) Dextropropoxyphene;

(2)] Pentazocine.

(f) The department of public safety may except by rule any compound,
mixture, or preparation containing any depressant substance listed in subsection (b)
or any stimulant listed in subsection (d) from the application of all or any part of this
chapter if the compound, mixture, or preparation contains one or more active
medicinal ingredients not having a depressant or stimulant effect on the central
nervous system, and if the admixtures are included therein in combinations, quan-
tity, proportion, or concentration that vitiate the degree of danger or probable danger
of the substances which have a depressant or stimulant effect on the central nervous
system.

(2) Narcotic drugs. Unless specifically excepted or unless listed in another
schedule, any material, compound, mixture, or preparation containing any of the
following narcotic drugs, or their salts calculated as the free anhydrous base or
alkaloid, in limited quantities as set forth below:

(1) Not more than one milligram of difenoxin and not less than twenty-five

micrograms of atropine sulfate per dosage unit (modafinil); and

(2) Dextropropoxyphene (alpha-(+)-4-dimethylamino-1, 2-diphenyl-3-

methyl-2-propionoxybutane).’’
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SECTION 6. Section 329-42, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

*“(a) It is unlawful for any person knowingly or intentionally:

(1) To distribute as a registrant a controlled substance classified in sched-
ule I or II, except pursuant to an order form as required by section 329-
37,

(2) To use in the course of the manufacture or distribution of a controlled
substance a registration number that is fictitious, revoked, suspended,
or issued to another person;

(3) To [acquire or] obtain [possession of a controlled substance by misrep-
resentation, fraud, forgery, deception, or subterfuge;] or attempt to
obtain any controlled substance or procure or attempt to procure the
administration of any controlled substance:

(A) By fraud, deceit, misrepresentation, embezzlement, theft;

(B) By the forgery or alteration of a prescription or of any written
order;

(C) By furnishing fraudulent medical information or the concealment
of a material fact; or

(D) By the use of a false name, patient identification number, or the
giving of false address;

(4) To furnish false or fraudulent material information in, or omit any
material information from, any application, report, or other document
Tequired to be kept or filed under this chapter, or any record required to
be kept by this chapter;

(5) To make, distribute, or possess any punch, die, plate, stone, or other
thing designed to print, imprint, or reproduce the trademark, trade
name, or other identifying mark, imprint, or device of another or any
likeness of any of the foregoing upon any drug or container or labeling
thereof so as to render the drug a counterfeit substance;

(6) To misapply or divert to the person’s own use or other unauthorized or
illegal use or to take, make away with, or secrete, with intent to
misapply or divert to the person’s own use or other unauthorized or
illegal use, any controlled substance that shall have come into the
person’s possession or under the person’s care as a registrant or as an
employee of a registrant who is authorized to possess controlled
substances or has access to controlled substances by virtue of the
person’® employment; or

(7) To make, distribute, possess, or sell any prescription form, whether
blank, faxed, computer generated, photocopied, or reproduced in any
other manner without the authorization of the licensed practitioner.”’

SECTION 7. Section 329-69, Hawaii Revised Statutes, is amended to read as
follows:

““[118329-69(1] Subpoena powers. Subject to the privileges which wit-
nesses have in the courts of this State, the director of public safety or the director’s
designated subordinate is empowered pursuant to and in accordance with the rules of
court to subpoena witnesses, examine them under oath and require the production of
books, papers, documents or objects where the director of public safety reasonably
believes the information sought is relevant or material to enforcement of this [part.]
chapter. Books, papers, documents, or objects obtained pursuant to exercise of these
powers may be retained by the director of public safety or the director’s designate for
[a reasonable period of time] forty-eight hours for the purpose of examination, audit,
copying, testing, or photographing. Upon application by the director of public safety,
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obedience to the subpoenas may be enforced by the circuit court in the county where
the person subpoenaed resides or is found in the same manner as a subpoena issued
by the clerk of a circuit court.”

SECTION 8. Statutory material to be repealed is bracketed, except bracketed
material contained within the name of the new substances listed in section 329-
14(b), Hawaii Revised Statutes, in section 1 of this Act is not to be repealed. New
statutory material is underscored.

SECTION 9. This Act shall take effect upon its approval.
(Approved May 16, 2000.)

Notes

1. So in original.
2. Prior to amendment hyphen appeared here.
3. Prior to amendment “‘person’s’’ appeared here.

ACT 99 H.B. NO. 1925

A Bill for an Act Relating to Elections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-194, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Each candidate who files nomination papers for office with the chief
election officer or county clerk shall file an organizational report within [five] ten
days of filing.”’

SECTION 2. Section 11-196, Hawaii Revised Statutes, is amended to read as
follows:

¢¢811-196 Organizational report, candidate’s committee. (a) The organi-

zational report shall include:

(1) The name and address of the candidate or individual, or committee, [or
party] filing the report[;], including web page address, if any;

(2) The name, address, office sought, district, and party affiliation, of each
candidate or individual whom the committee or party is supposting;

(3) The names and addresses of the campaign treasurer and deputies
together with the treasurer’s written acceptance of appointment;

(4) The names and addresses of the campaign chairperson and deputy
campaign chairperson together with the campaign chairperson’s writ-
ten acceptance of appointment;

(5) A list of all banks, safety deposit boxes, or other depositories used with
each applicable account number; and

(6) The amount, name, and address, of each donor who has contributed an
aggregate amount of more than $100 since the last election applicable
to the office being sought [or to the ballot issue or question] and the
amount and date of deposit of each such contribution[; and

(7) Inthe case of a report by a committee or party supporting or opposing a
ballot question or issue, all of the information described in paragraphs
(2) to (6) and a description of the question or issue].
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(b) Any change in information submitted in the organizational report with the
exception of subsection (a)(6) shall be reported no later than 4:30 p.m. on the tenth
calendar day after such change is brought to the attention of the candidate, commit-
tee, [party,] or campaign treasurer.”’

SECTION 3. Section 11-200, Hawaii Revised Statutes, is amended to read as
follows:

€¢§11-200 Campaign contributions; restrictions against transfer. (a) A
candidate, campaign treasurer, or candidate’s committee shall not receive any
contributions or receive or make any transfer of money or anything of value:

(1) For any purpose other than that directly related:

(A) Inthe case of the candidate, to the candidate’s own campaign; or

(B) In the case of a campaign treasurer or candidate’s committee, to
the campaign of the candidate, question, or issue with which they
are directly associated; or

(2) To support the campaigns of candidates other than the candidate for

whom the funds were collected or with whom the campaign treasurer or
candidate’s committee is directly associated; or

(3) To campaign against any other candidate not directly opposing the

candidate for whom the funds were collected or with whom the
campaign treasurer or candidate’s committee is directly associated.
(b) Any provision of law to the contrary notwithstanding, a candidate,
campaign treasurer, or candidate’s committee, as a contribution[, may]:
(1) May purchase from its campaign fund not more than two tickets for
each event held by another candidate, committee, or party whether or
not the event constitutes a fundraiser as defined in section 11-203[.];

(2) May use campaign funds for any ordinary and necessary expenses
incurred in connection with the candidate’s duties as a holder of an
elected state or county office, as the term is used in section 11-206(c),
Hawaii Revised Statutes; and

(3) May make contributions from its campaign fund to any community
service, educational, youth, recreational, charitable, scientific, or liter-
ary organization, provided that in any election cycle, the total amount
of all contributions from campaign funds and surplus funds shall be no
more than the maximum amount that one person or other entity may
contribute to that candidate pursuant to section 11-204(a), Hawaii
Revised Statutes. '

[(b)] (c) This section shall not be construed to prohibit a party from support-
ing more than one candidate.

[(c)] (d) This section shall not be construed to prohibit a candidate for the
office of governor or lieutenant governor from supporting a co-candidate in the
general election.

1(d)] (e) This section shall not be construed to prohibit a candidate from
making contributions to the candidate’s party so long as that contribution is not
earmarked for another candidate.”

SECTION 4. Section 11-204, Hawaii Revised Statutes, is amended by
amending subsection (e) as follows:

‘‘(e) Any candidate, candidate’s committee, or committee that receives in the
aggregate more than the applicable limits set forth in this section in any primary,
initial special, special, or general election from a person, shall be required to do one

of the following:

209



ACT 99

(1) Regardless of whether the excess donation was inadvertently made, to
transfer an amount equal to any excess over the limits established in
this section to the Hawaii election campaign fund within thirty days of
receipt of the contribution, and in any event, no later than thirty days
upon the receipt by a candidate, candidate’s committee, or committee,
of notification from the commission[.] ; or . '

(2) If the excess donation was inadvertently made, to return to the donor
any excess over the limits established in this section and to notify the
commission within thirty days of receipt of the contribution.

A candidate, candidate’s committee, or committee who complies with this subsec-
tion prior to the initiation of prosecution shall not be subject to any penalty under
section 11-228.”

SECTION 5. Section 11-206, Hawaii Revised Statutes, is amended by

amending subsection (c) to' as follows:

“‘(c) Such contributions may be used after a general or special election for

any fundraising activity, for:

(1) [any] Any other politically related activity sponsored by the candidate[,
for];

(2) [any] Any ordinary and necessary expenses incurred in connection with
the candidate’s duties as a holder of an elected state or county officel[,];
or [for]

(3) [any] Any contribution to any community service, educational, youth,
recreational, charitable, scientific, or literary organization, [or any other
organization which the commission, by rules adopted pursuant to
chapter 91, deems appropriate.] provided that in any election cycle, the
total amount of all contributions from campaign funds and surplus
funds shall be no more than the maximum amount that one person or
other entity may contribute to that candidate pursuant to section 11-
204(a), Hawaii Revised Statutes.’’

SECTION 6. Section 11-218, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§11-218 Candidate funding; amounts available. (a) The maximum
amount of public funds available to a candidate for the office of governor, lieutenant
governor, or mayor in any election [year] shall not exceed [one-fifth or twenty] ten
per cent of the total expenditure limit for each election as established for each office
listed in this subsection pursuant to section 11-209.

(b) For the office of state senator, state representative, county council
member, and prosecuting attorney, the maximum amount of public funds available
to a candidate in any election [year] shall be [thirty] fifteen per cent of the total
expenditure limit for each election as established for each office listed in this
subsection pursuant to section 11-209.

(c) For the board of education and all other offices, the maximum amount of
public funds available to a candidate shall not exceed $100 in any election year.

(d) [The total amount of public funds for a primary, special primary, or
general election to which a candidate is entitled to receive under section 11-221 shall
not exceed fifty per cent of the maximum amount of public funds available for the
candidate’s respective office.] Each candidate who qualified for the maximum
amount of public funding in any primary or special primary election and who is a
candidate for a subsequent general election shall [upon application] apply with the
commission to be [entitled] qualified to receive [up to fifty per cent of the balance]
the maximum amount of public funds [available to such candidate.] as provided in
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this section for the respective election. For purposes of this section gualified means
meeting the qualifying campaign contribution requirements of section 11-219.”’

SECTION 7. Section 11-228, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

“‘(g) The provisions of this section shall not apply to any person who, prior to
the commencement of proceedings under this section, has paid or agreed to pay the
penalties prescribed by sections 11-193(a)(5) and [[]111-215(c)[]].”’

SECTION 8. Section 11-229, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

‘‘(e) The provisions of this section shall not apply to any person who, prior to
the commencement of proceedings under this section, has paid or agreed to pay the
penalties prescribed by sections 11-193(a)(5) and [[]11-215(c)[]]1.””

SECTION 9. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 10. This Act shall take effect on November 8, 2000.
(Approved May 19, 2000.)

Note

1. So in original.

ACT 100 H.B. NO. 1457

A Bill for an Act Relating to the Traffic Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section. 291C-131, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

“‘(g) [Violations] Violation of this section shall be considered an offense as
defined in section 701-107(5), shall not be subject to the provisions of chapter 291D,
and shall subject the owner or driver of the vehicle, or both, to the following
penalties without possibility of probation or suspension of sentence:

(1) For a first violation, by[:

(A) Suspension of the vehicle registration or suspension of the license
of the driver, or both, for five working days;

(B) A] a fine of not less than $250 and not more than $500.

(2) For a second violation involving a vehicle or driver previously cited

under this sectionf,] within one year:

(A) Suspension of the vehicle registration or suspension of the license
of the driver, or both, for not less than five working days but not
more than ten working days; and

(B) A fine of not less than $500 and not more than $750.

(3) For a third or subsequent violation involving a vehicle or driver previ-

ously cited under this section within one year:

(A) Suspension of the vehicle registration or suspension of the license
of the driver, or both, for a period of thirty calendar days; and

(B) A fine of not less than $750 and not more than $1,000.
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In imposing a fine under this subsection, the court, in its discretion, may
apportion payment of the fine between the driver of the vehicle and the owner of the
vehicle according to the court’s determination of the degree of fault for the violation.

For the purposes of this subsection, a truck-trailer combination and tractos-
semitrailer combination, as they are defined in section 286-2, shall be considered as
one vehicle.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 2000.
(Approved May 21, 2000.)

ACT 101 H.B. NO. 2513

A Bill for an Act Relating to Unclaimed Corpses.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Pursuant to section 27-1, Hawaii Revised Statutes, the burial or
disposal of unclaimed corpses is identified as a state function. The department of
human services, as provided by section 346-15, Hawaii Revised Statutes, has
authority to pay for burial services, including cremation.

The purpose of this Act is to:

(1) Require the cremation of unclaimed corpses;

(2) Place the responsibility for authorizing cremation of unclaimed corpses

upon the department of human services; and

(3) Provide immunity from liability arising from such cremations for the

department and any person or public or private agency acting upon
authorization by the department.

SECTION 2. Section 346-15, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§346-15 Burial of deceased public assistance recipients or unclaimed
corpses. (a) The department of human services may bear the cost of the burial of
deceased public assistance recipients or unclaimed corpses. Burial services include
the customary mortuary, crematory, cemetery, and other services essential in pro-
viding a dignified burial.

(b) The department may pay for mortuary and crematory services[,] to be
furnished by any licensed provider of mortuary and crematory services. Mortuary
and crematory payments shall be made to the extent of cost, or in the sum of $400,
whichever is less. :

(c) The department may pay for cemetery services, to be furnished by any
licensed provider of cemetery services. Cemetery payments shall be made to the
extent of cost, or in the sum of $400, whichever is less.

(d) In cases where the decedent is survived by relatives, the relatives shall be
permitted to make their own arrangements for the burial or cremation of their
deceased relative.

(e) The person making an application for funeral payments under the
department’s funeral payment program, on behalf of a deceased medical or financial
assistance recipient or for an unclaimed corpse, shall have sixty days from the date

212



ACT 101

of death of the deceased to submit the application for funeral payments to the
department.

(f) All unclaimed corpses shall be cremated. The department of human
services shall authorize the cremation of unclaimed corpses.

(g) A person or public or private agency, including the department of human
services, shall not be liable for any damage or subject to criminal prosecution for any
act done pursuant to and in compliance with this section.

(h) For the purposes of this section, ‘‘unclaimed corpse’’ means the remains
of any deceased person for whom no one has assumed responsibility for disposition
of the body within five working days, excluding weekends, from the date of death
and about whom the department and the respective county medical examiner or
coroner have no actual knowledge of a legally responsible party.

[(©)] (1) The department shall adopt rules pursuant to chapter 91 for purposes
of administering and implementing this section.”’

SECTION 3. Section 327-31, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§327-31 Medical, etc., use of unclaimed bodies authorized. A university,
hospital, or institution within the State authorized to teach and conduct research in
medicine, anatomy, or surgery or having a medical preparatory or medical graduate
course of instruction may receive from the department of health the unclaimed body
of any person required to be buried or cremated at public expense and to use any
such body for medical education and research purposes.’’

SECTION 4. Section 841-10, Hawaii Revised Statutes, is amended to read as
follows:

‘§841-10 Decent burial. When any coroner or deputy coroner takes an
inquest upon the dead body of a stranger or indigent person or, being called for that
purpose, does not think it' necessary, on view of the body, that any inquest should be
taken, the coroner or deputy coroner shall cause the body to be decently buried[.] or
cremated. A burial-transit permit authorizing a burial or cremation shall be secured
from the local agent of the department of health by the person in charge of such
burial[.] or cremation.’’

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect on July 1, 2000.
(Approved May 21, 2000.)

Note

1. Prior to amendment “‘is’’ appeared here.
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ACT 102 H.B. NO. 2514

A Bill for an Act Relating to Public Assistance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds there is a need to clarify the law with
respect to the interests of the department of human services when it asserts its claims
pursuant to sections 346-15 and 346-37(a), Hawaii Revised Statutes.

The purpose of this Act is to clarify the priority of the department’s claims to
the estates of recipients pursuant to sections 346-15 and 346-37, Hawaii Revised
Statutes, through the collection of personal property by affidavit in part 12 of article
III of the Uniform Probate Code, chapter 560, Hawaii Revised Statutes.

SECTION 2. Section 560:3-805, Hawaii Revised Statutes, is amended to
read as follows:

€¢§560:3-805 Classification of claims. (a) If the applicable assets of the
estate are insufficient to pay all claims in full, the personal representative shall make
payment in the following order:

(1) Costs and expenses of administration;

(2) Reasonable funeral expenses[;] including any claim by the department
of human services pursuant to section 346-15;

(3) Debts and taxes with preference under federal law;

(4) Reasonable and necessary medical and hospital expenses of the last
illness of the decedent, including compensation of persons attending
the decedent[;] and any claim by the department of human services
pursuant to section 346-37 for expenses of the last illness of the
decedent;

(5) Debts and taxes with preference under other laws of this State; [and]

(6) Any other claim against the estate pursuant to section 346-37; and

[(6)] (7) All other claims.

(b) No preference shall be given in the payment of any claim over any other

claim of the same class, and a claim due and payable shall not be entitled to a
preference over claims not due.”’

SECTION 3. Section 560:3-1201, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) Any person indebted to the decedent or having possession of tangible
personal property or an instrument evidencing a debt, obligation, stock, chose in
action, or other intangible personal property belonging to the decedent shall make
payment of the indebtedness or deliver the tangible personal property or an instru--
ment evidencing the debt, obligation, stock, chose in action, or other intangible
personal property to a person or persons claimed to be the successor or successors of
the decedent or to the department of human services where the department has [paid
for the decedent’s burial pursuant to section 346-15,] a claim against the estate
pursuant to section 346-15 or 346-37, upon being presented a death certificate for the
decedent and an affidavit made by or on behalf of the claimed successor or
successors or the department of human services stating that:

(1) The gross value of the decedent’s estate in this State does not exceed
$60,000; except that any motor vehicles registered in the decedent’s
name may be transferred regardless of value pursuant to this section;

(2) No application or petition for the appointment of a personal representa-
tive 1s pending or has been granted in this State; and

214



ACT 103

(3) (A) The claimed successor or successors are entitled to the property
and explaining the relationship of the claimed successor or suc-
cessors to the decedent; or

(B) The department of human services has [paid for the decedent’s
burial.] a claim against the estate pursuant to section 346-15 or
346-37.
The affidavit of the department of human services shall have priority over any other
claim presented pursuant to this section.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

ACT 103 H.B. NO. 2555

A Bill for an Act Relating to Workers’ Compensation Special Compensation Fund
Expenses.

Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Section 386-155, Hawaii Revised Statutes, is amehded to read
as follows:

“‘[[18386-155[] Litigation expenses.] Expenses. All litigation expenses,
including but not limited to court costs, attorneys’ fees, and witness fees incurred by
the director in preparation, prosecution, or defense of any action brought on behalf
of or against the special compensation fund shall be paid from the fund.
Administrative expenses for the protection and preservation of the special compen-
sation fund shall also be paid from the fund.”

SECTION 2. There is appropriated out of the special compensation fund of
the State of Hawaii the sum of $282,595 or so much thereof as may be necessary for
fiscal year 2000-2001 to carry out the purpose of the special compensation fund,
including the hiring of six full-time equivalent permanent positions subject to
chapters 76 and 77, Hawaii Revised Statutes.

SECTION 3. The sum appropriated shall be expended by the department of
labor and industrial relations for the purposes of this Act.

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 22, 2000.)
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ACT 104 H.B. NO. 2559

A Bill for an Act Relating to the Hawaii Workforce Development Council.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 202-1, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§202-1 Council; appointment; tenure. The advisory commission on em-
ployment and human resources is hereby constituted as the workforce development
council. The council shall also fulfill the functions of the state workforce investment
board for purposes of the federal Workforce Investment Act of 1998, Public Law
No.! 105-220.

[The] Except for the ex officio members or their designees, the council
members shall be appointed for four-year staggered terms as provided for in section
26-34. The governor shall appoint the chairperson of the councill.] and the two
mayors to the council. The council shall be composed of [twenty-nine] thirty-one
members. The members shall be selected on the basis of their interest in and
knowledge of workforce development programs in the State and how they can
support economic development. The council shall be composed of the following
representatives of which the majority shall be from the private sector:

(1) The directors of labor and industrial relations, human services, and
business, economic development, and tourism; the superintendent of
education; and the president of the University of Hawaii[,] or their
designees, as ex officio voting members;

(2) [Fifteen] Sixteen private sector representatives from business, includ-
ing at least one member from each of the four county workforce
development boards;

(3) One representative from a community-based native Hawaiian organiza-
tion that operates workforce development programs;

(4) Two representatives from labor;

(5) Four members of the legislature, two from each house, appointed by the
appropriate presiding officer of each house[;], as ex officio voting
members; [and]

(6) Two mayors or their [representatives.] designees, as ex officio voting
members; and

(7) The governor or the governor’s designee.

The members shall serve without compensation but shall be entitled to travel
expenses when actually engaged in business relating to the work of the council.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

Note

1. “No.”” should be underscored.
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ACT 105 H.B. NO. 1939

A Bill for an Act Relating to Kahoolawe Island Reserve Commission.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 28-8.3, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) No department of the State other than the attorney general may employ
or retain any attorney, by contract or otherwise, for the purpose of representing the
State or the department in any litigation, rendering legal counsel to the department,
or drafting legal documents for the department; provided that the foregoing provi-
sion shall not apply to the employment or retention of attorneys:

1

03]
3
)

®
©)
M
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®

(10)
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(12)
(13)
(14)
(15)
(16)
an
[(A7)]

By the public utilities commission, the labor and industrial relations
appeals board, and the Hawaii labor relations board;

By any court or judicial or legislative office of the State;

By the legislative reference bureau;

By any compilation commission that may be constituted from time to
time;

By the real estate commission for any action involving the real estate
recovery fund;

By the contractors license board for any action involving the contrac-
tors recovery fund;

By the trustees for any action involving the travel agency recovery
fund;

By the office of Hawaiian affairs;

By the department of commerce and consumer affairs for the enforce-
ment of violations of chapters 480 and 485;

As grand jury counsel;

By the Hawaiian home lands trust individual claims review panel;
By the Hawaii health systems corporation or any of its facilities;

By the auditor;

By the office of ombudsman;

By the insurance division;

By the University of Hawaii; [or]

By the Kahoolawe island reserve commission; or

(18) By a department, in the event the attorney general, for reasons
deemed by the attorney general good and sufficient, declines, to
employ or retain an attorney for a department; provided that the
governor thereupon waives the provision of this section.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 22, 2000.)
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ACT 106 H.B. NO. 2490

A Bill for an Act Relating to the Hawaii Teacher Standards Board.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 302A-803, Hawaii Revised Statutes, is amended to
read as follows:

¢§302A-803 Powers and duties of the board. In addition to establishing
standards for the issuance of licenses and credentials, the board’s powers shall also
include:

(1) Setting and administering its own budget;

(2) Adopting, amending, repealing, or suspending the policies, standards,
or rules of the board in accordance with chapter 91; »

(3) Receiving grants or donations from private foundations;

(4) Submitting an annual report to the governor and the legislature on the
board’s operations;

(5) Conducting a cyclical review of standards and suggesting revisions for
their improvement;

(6) Establishing licensing and credentialing fees in accordance with chap-
ter 91, including the collection of fees by means of mandatory payroll
deductions, which shall subsequently be deposited into the state trea-
sury and credited to the Hawaii teacher standards board revolving fund;
{and]

(7) Establishing penalties in accordance with chapter 91[.]; and

(8) Granting extensions of credentials on a case-by-case basis pursuant to
section 302A-805.”

SECTION 2. Section 302A-805, Hawaii Revised Statutes, is amended to
read as follows:

¢¢8302A-805 Teachers; license or credential required; renewals. (a) Be-
ginning with the 1997-1998 school year, no person shall serve as a teacher in a
public school without first having obtained a license or credential from the depart-
ment under this subpart. All licenses issued by the department shall be renewable
every five years, if the licensee continues to satisfy the board’s licensing standards.
All credentials issued by the department shall be renewable every year, up to a
maximum of three years, if the credential holder continues to satisfy the board’s
credentialing standards and actively pursues appropriate licensing. For the 2000-
2001 and 2001-2002 school years only, the board may, on a case-by-case basis,
extend a credential for one vear, but no more than twice for any credential holder;
provided that the individual seeking an extension meets the following requirements
and submits a written request to the board consisting of:

(1) Copies of the department’s form C with supporting documents that
demonstrate active pursuit of and satisfactory progression in license
requirements;

(2) Documentation of extenuating circumstances that explain the need for
an extension or lack of availability of programs and courses required
for licensing; v

(3) Narrative evaluation from current and past school principals docu-
menting teaching performance according to the board’s performance
standards;
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(4) Submittal of the credential holder’s proposed action plan to meet all
licensing standards;

(5) Documentation of passing scores for basic skills tests or documented
evidence, which the individual maintains, of concerted effort to pass
the basic skills test, beyond mere retaking of the test; and

(6) Documentation of passing scores for applicable subject matter content
tests unless the subject matter is integrated into the teacher preparation
program,

(b) The board shall consider the following in granting any extension:

(1) The diligence with which the credential holder has pursued licensing;

(2) The extenuating circumstances and the extent to which the individual
has been subjected to constraints beyond the individual’s control to the
timely completion of all licensing requirements;

(3) Evidence of strong teaching performance according to the board’s
performance standards; and

(4) Likelihood of successful implementation of the credential holder’s pro-
posed action plan.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval; provided that on
June 30, 2002, this Act shall be repealed and sections 302A-803 and 302A-805,
Hawaii Revised Statutes, are reenacted in the form in which they read on the day
before the approval of this Act.

(Approved May 22, 2000.)

ACT 107 H.B. NO. 2501

A Bill for an Act Relating to the Hawaiian Homes Commission Act, 1920, as
Amended.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 215 of the Hawaiian Homes Commission Act, 1920, as
amended, is amended to read as follows:

¢¢§215. Conditions of loans. Except as otherwise provided in section 213(c),
each contract of loan with the lessee or any successor or successors to the lessee’s
interest in the tract or with any agricultural, mercantile, or aquacultural cooperative
association composed entirely of lessees shall be held subject to the following
conditions whether or not stipulated in the contract loan:

() At any1 time, the outstanding amount of loans made to any lessee, or
successor or successors in interest, for the repair, maintenance, pur-
chase, and erection of a dwelling and related permanent improvements
shall not exceed fifty per cent of the maximum single residence loan
amount allowed in Hawaii by the United States Department of Housing
and Urban Development’s Federal Housing Administration (FHA), for
the development and operation of a farm, ranch, or aquaculture opera-
tion shall not exceed $50,000, except that when loans are made to an
agricultural or aquacultural cooperative association for the purposes
stated in section 214(a)(4), the loan limit shall be determined by the
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department on the basis of the proposed operations and the available
security of the association, and for the development and operation of a
mercantile establishment shall not exceed the loan limit determined by
the department on the basis of the proposed operations and the avail-
able security of the lessee or of the organization formed and controlled
by lessees; provided that upon the death of a lessee leaving no relative
qualified to be a lessee of Hawaiian home lands, or the cancellation of a
lease by the department, or the surrender of a lease by the lessee, the
department shall make the payment provided for by section 209(a), the
amount of any such payment shall be considered as part or all, as the
case may be, of any such loan to the successor or successors, without
limitation as to the above maximum amounts; provided further that in
case of the death of a lessee, or cancellation of a lease by the depart-
ment, or the surrender of a lease by the lessee, the successor or
successors to the tract shall assume any outstanding loan or loans
thereon, if any, without limitation as to the above maximum amounts
but subject to paragraph (3).

The loans shall be repaid in periodic installments, such installments to
be monthly, quarterly, semiannual, or annual as may be determined by
the department in each case. The term of any loan shall not exceed
thirty years. Payments of any sum in addition to the required install-
ments, or payment of the entire amount of the loan, may be made at any
time within the term of the loan. All unpaid balances of principal shall
bear interest at the rate of [two and one-half per cent a year for loans
made directly from the Hawaiian home loan fund, or at the rate of] two
and one-half per cent or higher as established by [law for other loans,]
rule adopted by the department, payable periodically or upon demand
by the department, as the department may determine. The payment of
any installment due shall be postponed in whole or in part by the
department for such reasons as it deems good and sufficient and until
such later date as it deems advisable. Such postponed payments shall
continue to bear interest on the unpaid principal at the rate established
for the loan.

In the case of the death of a lessee the department shall, in any case,
permit the successor or successors to the tract to assume the contract of
loan subject to paragraph (1). In case of the cancellation of a lease by
the department or the surrender of a lease by the lessee, the department
may, at its option declare all installments upon the loan immediately
due and payable, or permit the successor or successors to the tract to
assume the contract of loan subject to paragraph (1). The department
may, in such cases where the successor or successors to the tract
assume the contract of loan, waive the payment, wholly or in part, of
interest already due and delinquent upon the loan, or postpone the
payment of any installment thereon, wholly or in part, until such later
dates as it deems advisable. Such postponed payments shall, however,
continue to bear interest on the unpaid principal at the rate established
for the loan. Further, the department may, if it deems it advisable and
for the best interests of the lessees, write off and cancel, wholly or in
part, the contract of loan of the deceased lessee, or previous lessee, as
the case may be, where such loans are delinquent and deemed uncol-
lectible. Such write off and cancellation shall be made only after an
appraisal of all improvements and growing crops or improvements and
aquaculture stock, as the case may be, on the tract involved, such
appraisal to be made in the manner and as provided for by section
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209(a). In every case, the amount of such appraisal, or any part thereof,
shall be considered as part or all, as the case may be, of any loan to such
successor or successors, subject to paragraph (1).

(4) No part of the moneys loaned shall be devoted to any purpose other
than those for which the loan is made.

(5) The borrower or the successor to the borrower’s interest shall comply
with such other conditions, not in conflict with any provision of this
Act, as the department may stipulate in the contract of loan.

(6) The borrower or the successor to the borrower’s interest shall comply
with the conditions enumerated in section 208, and with section 209 of
this Act in respect to the lease of any tract.

(7) Whenever the department shall determine that a borrower is delinquent
in the payment of any indebtedness to the department, it may require
such borrower to execute an assignment to it, not to exceed, however,
the amount of the total indebtedness of such borrower, including the
indebtedness to others the payment of which has been assured by the
department of all moneys due or to become due to such borrower by
reason of any agreement or contract, collective or otherwise, to which
the borrower is a party. Failure to execute such an assignment when
requested by the department shall be sufficient ground for cancellation
of the borrower’s lease or interest therein.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval by the governor of
the State of Hawaii with the consent of the United States.

(Approved May 22, 2000.)

Note

1. Prior to amendment ‘‘one’” appeared here.

ACT 108 H.B. NO. 2506

A Bill for an Act Relating to Prospective Adoptive Parents.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 346, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

‘“§346-  Prospective adoptive parents; standards and home studies. (a)
The department shall develop standards to assure the reputable and responsible
character of prospective adoptive parents as defined in this chapter.

(b) The department shall develop procedures for obtaining verifiable infor-
mation regarding the criminal history of persons who are seeking to become
adoptive parents. These procedures shall include but not be limited to criminal
history record checks. The Hawaii criminal justice data center may charge a
reasonable fee for criminal history record checks performed by the Federal Bureau
of Investigation.

(c) Except as otherwise specified, any person who seeks to become an
adoptive parent shall meet all standards and requirements as established by the
department and shall be required to provide to the department:
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(1) A sworn statement indicating whether or not the person has ever been
convicted of an offense for which incarceration is a sentencing option,
and the details thereof;

(2) Written consent for the department to conduct a criminal history record
check as provided in subsection (b) and to obtain other information for
verification; and

(3) Permission to be fingerprinted for the purpose of the Federal Bureau of
Investigation criminal history record check.

Information obtained pursuant to subsection (b) and this subsection shall be used
exclusively by the department for the purpose of determining whether or not a
person is suitable to be an adoptive parent. All such decisions shall be subject to
federal laws and regulations currently or hereafter in effect.

(d) The department may deny a person’s application to adopt a child or
children if either of the prospective adoptive parents was convicted of an offense for
which incarceration is a sentencing option, and if the department finds by reason of
the nature and circumstances of the crime that either of the prospective adoptive
parents poses a risk to the health, safety, or well-being of the child or children. Such
denial may occur only after appropriate investigation, notification of results and
planned action, and opportunity to meet and rebut the finding, all of which need not
be conducted in accordance with chapter 91.

(¢) The department may authorize or contract for home studies of prospective
adoptive parents for children under the department’s custody by experienced social
workers with specialized adoption experience.

(f) For the purposes of this section, ‘‘criminal history record check’’ means
an examination or search for evidence of an individual’s criminal history by means
of:

(1) A search of the individual’s fingerprints in the Federal Bureau of
Investigation criminal history record files and, if found, an analysis and
any other information available pertaining thereto; and

(2) A criminal history record check conducted by the Hawaii criminal
justice data center.”’

SECTION 2. Section 346-16, Hawaii Revised Statutes, is amended by
adding to subsection (a) a new definition to be appropriately inserted and to read as
follows:

<«‘prospective adoptive parents’’ means a person, or persons who are mar-
ried to each other, applying with the department to adopt a child or children.”

SECTION 3. New statutory material is underscored.’

SECTION 4. This Act shall take effect on July 1, 2000.
(Approved May 22, 2000.)

Note

1. Edited pursuant to HRS §23G-16.5.
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ACT 109 H.B. NO. 2521

A Bill for an Act Relating to School Health Requirements.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 302A-1154, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§302A-1154 Immunization upon entering school; tuberculosis clear-
ance. (a) No child shall attend any school in the State unless the child presents to the
appropriate school official [certification from a licensed physician or advanced
practice registered nurse stating] documentation satisfactory to the department of
health that the child has received immunizations against communicable diseases as
required by the department of health.

(b) No child shall be admitted to attend any school for the first time in the
State unless the child presents to the appropriate school official [certification from a
licensed physician, advanced practice registered nurse, or other authorized personnel
stating] documentation satisfactory to the department of health that the child has
[received a tuberculin test or x-ray] been examined and tested according to the rules
of the department, and is free from tuberculosis in a communicable form.”

SECTION 2. Section 302A-1155, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*“(a) A child may enter school provisionally upon submitting written [proof]
documentation from a licensed physician, advanced practice registered nurse, or an
authorized representative of the department of health stating that the child is in the
process of receiving the required immunizations. Further [certification]
documentation showing that the required immunizations have been completed
[must] shall be submitted to the appropriate school official no later than three
months after the child first entered the school. If all of the required immunizations
cannot be completed within three months due to the length of the minimum intervals
between doses of a particular vaccine required by the department of health, provi-
sional admission may be extended so long as the child’s parent or guardian provides
[proof] documentation that appointments for required immunizations have been
made and that progress toward completing the immunizations continues in accord-
ance with the requirements of the department of health.”’

SECTION 3. Section 302A-1159, Hawaii Revised Statutes, is amended to
read as follows:

€¢§302A-1159 Physical examination required. No child shall be admitted
to any school for the first time in the State unless the child presents to the appropriate
school official a [certification] report from a licensed physician or advanced practice
registered nurse [stating that the child has undergone] of the results of a physical
examination[. The physical examination shall be] performed within a year of the
date of entry into school. A child may enter school provisionally upon submitting
written [proof] documentation from a licensed physician, advanced practice regis-
tered nurse, or other authorized representative of the department of health stating
that the child is in the process of undergoing a physical examination. Further
[certification] documentation showing that the required physical examination has
been completed [must] shall be submitted to the appropriate school official no later
than three months after the child first entered the school.’”

223



ACT 110

SECTION 4. Section 302A-1160, Hawaii Revised Statutes, is amended to
read as follows:

«8§302A-1160 [Health certificates.] Student’s health record. The depart-
- ment of education shall provide [health certificate] student health record forms for.
immunization and physical examination to the schools, private physicians, advanced
practice registered nurses, and authorized personnel of the department of health.
[Any immunization record signed by a licensed physician or advanced practice
registered nurse may be accepted by the appropriate school official as certification of
immunization if the information is transferred to the health certificate form and
verified by the appropriate school official.]”’

SECTION 5. Section 302A-1162, Hawaii Revised Statutes, is amended. to
read as follows:

““[[18302A-1162[1] Rules. (a) The department of health shall adopt rules
under chapter 91 relating to immunization, physical examination, and tuberculin
testing under sections 302A-1154 to 302A-1163. Immunizations required, and the
manner and frequency of their administration, shall conform with recognized stan-
dard medical practices. The list of diseases and minimum requirements for protec-
tion under sections 302A-1154 to 302A-1163 may be revised whenever the depart-
ment of health deems it necessary for the protection of public health.

(b) The department shall establish by rule standards for documentation of
compliance with school health requirements under sections 302A-1154 through
302A-1163.”

SECTION 6. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 7. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

ACT 110 H.B. NO. 2572

A Bill for an Act Relating to Kaneohe Bay.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 200-39, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (c) to read: .

““(¢c) Permits issued by the department for the commercial operation of ocean
use activities in Kaneohe Bay shall be limited to the number and locations, by permit
type and vessel and passenger capacity, provided in the Kaneohe Bay master plan
developed pursuant to Act 208, Session Laws of Hawaii 1990 [and amended by
section 200D-3;], until applicable rules consistent with the master plan are adopted
by the department; provided that the passenger capacity for snorkeling tours and
glassbottom boat tours shall be set through rules adopted pursuant to chapter 91. No
thrill craft permit may be transferred after June 21, 1998; provided that transfers of
permits may be made at any time between family members.”’ :

2. By amending subsection (e) to read:
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“‘(e) All rules adopted by the department with regard to Kaneohe Bay shall
be drafted in consultation with the Kaneohe Bay regional council [and shall be in
accordance with, and implement the recommendations in, the Kaneohe Bay master
plan]. For those provisions of the Kaneohe Bay master plan previously adopted by
the legislature, the rules adopted by the department shall be in accordance with those
provisions. Notwithstanding subsection (c¢) to the contrary, if the department deter-
mines for safety or environmental protection reasons that a permitted use should be
relocated, the department may relocate the permitted use and the department shall
have discretion to permit vessel substitution with a similar length vessel; provided
that the increase is not greater than ten per cent of the current vessel length.

For those provisions of the Kaneohe Bay master plan developed pursuant to
Act 208, Session Laws of Hawaii 1990, [and amended by section 200D-3.] not
previously adopted by the legislature, the master plan shall be used as the recom-
mended guideline in the adoption and implementation of rules with regard to the
regulation of all activities in Kaneohe Bay.”’

SECTION 2. Act 129, Session Laws of Hawaii 1998, is amended by
amending section 6 to read as follows:

““SECTION 6. Notwithstanding any law to the contrary, the department of
land and natural resources shall not implement any provision relating to the locations
of the commercial operation of ocean use activities in Kaneohe Bay recommended in
the Kaneohe Bay master plan developed pursuant to Act 208, Session Laws of
Hawaii 1990, [and amended by section 200D-3, Hawaii Revised Statutes,] until the
department adopts rules relating to these activities pursuant to chapter 91, Hawaii
Revised Statutes, and in accordance with section 200-39(e), Hawaii Revised Stat-
utes.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

ACT 111 H.B. NO. 2643

A Bill for an Act Relating to Abandoned Motor Vehicles.
Be It Enacted by the Legislature of the State of Hawali:

SECTION 1. Section 286-51, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) This part shall be administered by the director of finance in conjunction
with the requirements of sections 249-1 to 249-13 and shall entail no additional
expense or charge to the person registering the ownership of a motor vehicle other
than as provided by this section or by other laws; provided that for each new
certificate of ownership issued by the director of finance under section 286-52, the
director of finance may charge a fee which shall be deposited in the general fund.
The fees charged to issue a new certificate of ownership shall be established by the
county’s legislative body.

Notwithstanding any other law to the contrary, an additional fee of not more
than $1 for each certificate of registration for a U-drive motor vehicle and $2 for
each certificate of registration for all other motor vehicles may be established by
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ordinance and collected annually by the director of finance of each county, to be
used and administered by each county [for]:

(1) For the purpose of beautification and other related activities of high-
ways under the ownership, control, and jurisdiction of each county[,];
and [to]

(2) To defray the additional cost in the disposition and other related
activities of abandoned or derelict vehicles as prescribed in chapter
290.

The $2 fee established pursuant to this subsection for certificates of registration for
motor vehicles other than U-drive motor vehicles may be increased by ordinance up
to a maximum of $5; provided that all amounts received from any fee increase over
$2 shall be expended only for the purposes of paragraph (2). The moneys so assessed
and collected shall be placed in a revolving fund entitled, ‘‘the highway beautifica-
tion and disposal of abandoned or derelict vehicles revolving fund’’.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

ACT 112 H.B. NO. 2650

A Bill for an Act Relating to the Judiciary.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act shall be known and may be cited as the Judiciary
Supplemental Appropriations Act of 2000.

SECTION 2. This Act amends Act 156, Session Laws of Hawaii 1999.

SECTION 3. Part II, Act 156, Session Laws of Hawaii 1999, is amended to
read as follows:

“PART II. PROGRAM APPROPRIATIONS

SECTION 3. The following sums, or so much thereof as may be sufficient to
accomplish the purposes and programs designated herein, are appropriated or
authorized from the sources of funding specified to the judiciary for the fiscal
biennium beginning July 1, 1999, and ending June 30, 2001. The total expenditures
and the number of permanent positions established in each fiscal year of the fiscal
biennium shall not exceed the sums and the position ceilings indicated for each year,
except as provided in this Act.
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APPROPRIATIONS
FISCAL M FISCAL M
ITEM PROG. EXPENDING YEAR (o) YEAR 0]
NO. ID PROGRAM AGENCY 1999-00 F 2000-01 F
The Judicial System
1. JUDI101 - COURTS OF APPEAL
76.00* 76.00*
OPERATING JUD 4,633,053A 4,633,053A
JUD 75,000W 75,000W
2. JUDI111 - CIRCUIT COURTS
489.50* [ 493.50%]
494 .50%*
OPERATING JUD 26,077,341A [ 26,041,957A]
JUb 26,370,810A
JUD 212,602N
3. JUDI112 - FAMILY COURTS
412.00* [ 416.00%]
422.00*
OPERATING JUD 26,537,136A [ 26,683,470A]
JUD 27,426,160A
JUD 386,575B [ 386,575B]
JUD 454,075B
4. JUD121 - DISTRICT COURTS
495.50%* [ 495.50%]
498.50*
OPERATING JUD 17,911,155A [ 17,878,430A)
JUD 18,109,886A
35.00* 35.00*
JUD 1,643,033B 1,617,033B
5. JUD201 - ADMIN. DIRECTOR SERVICES
236.00* 236.00*
OPERATING JUD 15,690,914A [ 15,438,872A]
JUD 16,011,017A
JUD 2,080,102B 2,188,937B
INVESTMENT CAPITAL JUD 2,970,000C [ 30,900,000C]
JUD 37.890,000C”

SECTION 4. Part III, Session Laws of Hawaii 1999, is amended:
(1) By adding a new section to read as follows:

““SECTION 8.1. Provided that of the general fund appropriation for family

court JUD 112), the sum of $350,000 for fiscal year 2000-2001 shall be expended
for the appointment of guardians ad litem and counsel for indigent parties pursuant
to the provisions of Chapter 587, HRS; provided further that the judiciary shall
provide a report on the effectiveness and efficiency of this program to the legislature
no later than twenty days prior to the convening of the 2001 regular session.”’

(2) By adding a new section to read as follows:

““SECTION 8.2. Provided that of the general fund appropriation for family
court (JUD 112), not more than $222,690 for fiscal year 2000-2001 shall be
expended to create two additional circuit court clerk II positions, two additional
court bailiff IT positions, one additional judicial clerk III position, and one additional
social worker IV position to assist with domestic violence cases.””
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(3) By adding a new section to read as follows:

“SECTION 8.3. Provided that of the general fund appropriation for adminis-
trative services (JUD 201), not more than $400,000 for fiscal year 2001 shall be
expended for on-line personnel management; provided further that the judiciary
shall provide a report on implementation and cost-benefit analysis to the legislature
no later than twenty days prior to the convening of the 2001 session.”’

(4) By adding a new section to read as follows:

“SECTION 8.4. Provided that the judiciary is authorized to expend $30,000
for the purpose of analyzing, and determining an implementation strategy for
organizing the state judiciary into a ‘single tier’’ trial court system, pursuant to the
Achieving Court Excellence (ACE) initiatives adopted by the Chief Justice.”

SECTION 5. Part IV, Act 156, Session Laws of Hawaii 1999, is amended to
read as follows:

“PART IV. CAPITAL IMPROVEMENTS PROGRAM PROJECTS

SECTION 9. The sum of [$33,870,000] $40,860,000 appropriated or autho-
rized in part I of this Act for capital improvement’ projects shall be expended by the
judiciary for the projects listed below; provided that several related or similar
projects may be combined into a single project if a combination is advantageous or
convenient for implementation; and provided further that the total cost of the
projects thus combined shall not exceed the total of the sums specified for the
projects separately. (The amount after each cost element and the total funding for
each project listed in this part are in thousands of dollars.)

CAPITAL IMPROVEMENT PROJECTS

APPROPRIATIONS (IN 000’s)

FISCAL M FISCAL M
ITEM CAPITAL  PROJECT EXPENDING YEAR (0] YEAR (0]
NO. NO. TITLE AGENCY 1999-00 F 200001 F

The Judicial System

JUD201 - ADMIN. DIRECTOR SERVICES
1. FAMILY COURT AND JUVENILE DETENTION CENTER, OAHU
PLANS, LAND ACQUISITION, AND DESIGN FOR

THE FAMILY COURT AND JUVENILE DETENTION
CENTER AT KAPOLEI, OAHU.

PLANS 1
LAND 1
DESIGN 198
TOTAL FUNDING Jub 200C C

2. KAUAI JUDICIARY COMPLEX, KAUAI

DESIGN AND CONSTRUCTION FOR A NEW
JUDICIARY COMPLEX IN LIHUE, KAUAL

DESIGN 40
CONSTRUCTION 755 30,000
TOTAL FUNDING JUD 795C 30,000C

3. HOAPILI HALE UPGRADE IMPROVEMENTS, MAUI
DESIGN, CONSTRUCTION, AND EQUIPMENT FOR

UPGRADE IMPROVEMENTS AT HOAPILI HALE IN
WAILUKU, MAUL

228



ACT 112

CAPITAL IMPROVEMENT PROJECTS

APPROPRIATIONS (IN 000’s)
FISCAL M FISCAL M

ITEM CAPITAL  PROJECT EXPENDING YEAR (o) YEAR O

NO. NO. TITLE AGENCY 1999-00 F 2000-01 F
DESIGN 10
CONSTRUCTION 180
EQUIPMENT 10

TOTAL FUNDING JUD 200C Cc

4. BACK-UP POWER FOR JUDICIARY COMPUTER CENTER, OAHU

PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR EMERGENCY ELECTRICAL
POWER SYSTEMS FOR THE JUDICIARY
COMPUTER CENTER AT KAUIKEAOULI, OAHU.

PLANS 5

DESIGN 45 15

CONSTRUCTION 420

EQUIPMENT 15
TOTAL FUNDING JUD 50C 450C

5. HILO STATE OFFICE BUILDING DISTRICT COURT INTERIOR ALTERNATIONS,
HAWAIIL

PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR INTERIOR ALTERATIONS TO
DISTRICT COURT OFFICES AT HILO, HAWAIIL

PLANS 5
DESIGN 15
CONSTRUCTION 75
EQUIPMENT 5
TOTAL FUNDING JUD 100C C

6. ARCHITECTURAL BARRIER REMOVAL FOR JUDICIARY BUILDINGS,
STATEWIDE

PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR THE REMOVAL OF
ARCHITECTURAL BARRIERS IN JUDICIARY
BUILDINGS, STATEWIDE.

PLANS 1 1
DESIGN 1 1
CONSTRUCTION 897 447
EQUIPMENT 1 1
TOTAL FUNDING JUD 900C 450C

7. REMODELING AND UPGRADING JUDICIARY BUILDINGS, STATEWIDE

PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR REMODELING AND UPGRADING
JUDICIARY BUILDINGS, STATEWIDE.

PLANS 5
DESIGN 70
CONSTRUCTION 415
EQUIPMENT 10
TOTAL FUNDING JUD 500C C

8. HOOKELE COURT NAVIGATIONAL PROJECT, OAHU

PLANS, DESIGN, AND CONSTRUCTION FOR

COURT CONCIERGE AND CUSTOMER SERVICE

CENTERS WITHIN JUDICIARY BUILDINGS, OAHU.
PLANS 5
DESIGN 20
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CAPITAL IMPROVEMENT PROJECTS

APPROPRIATIONS (IN 000°s)
FISCAL M FISCAL M

ITEM CAPITAL  PROJECT EXPENDING YEAR o YEAR (o)

NO. NO. TITLE AGENCY 1999-00 F 2000-01 F
CONSTRUCTION 200

TOTAL FUNDING JUD 225C C

8A. HILO JUDICIARY COMPLEX, HAWAIL

PLANS AND LAND ACQUISITION FOR THE HILO
JUDICIARY COMPLEX.

PLANS 1
LAND 6,500
TOTAL FUNDING JUD C 6,501C

8B. ALIIOLANI HALE ROOF AND STRUCTURAL IMPROVEMENTS, OAHU

DESIGN AND CONSTRUCTION FOR ROOF AND
STRUCTURAL IMPROVEMENTS AT ALITOLANI

HALE, OAHU,
DESIGN 15
CONSTRUCTION 250

TOTAL FUNDING jup c 265C

8C. KOLOA DISTRICT COURT AND LIHUE OFFICE ANNEX FACILITY
IMPROVEMENTS, KAUAI

DESIGN, CONSTRUCTION, AND EQUIPMENT FOR
KOLOA DISTRICT COURT AND LIHUE OFFICE

ANNEX IMPROVEMENTS, KAUAIL

DESIGN 13

CONSTRUCTION 114

EQUIPMENT 97
TOTAL FUNDING JUD ol 224C”

SECTION 6. Part V, Act 156, Session Laws of Hawaii 1999, is amended by
amending section 10 to read as follows:

“PART V. ISSUANCE OF BONDS

SECTION 10. General obligation bonds may be issued, as provided by law,
to yield the amount that may be necessary to finance projects authorized in part II
and listed in part IV of this Act; provided that the sum total of the general obligation
bonds so issued shall not exceed [$33,870,000.] $40,860,000.”

SECTION 7. Act 156, Session Laws of Hawaii 1999, is amended by adding a
new section to read as follows:

““SECTION 10A. Any law to the contrary notwithstanding the appropriation
under Act 155, Session Laws of Hawaii 1997, section 13, as amended and re-
numbered by Act 126, Session Laws of Hawaii 1998, section 5, in the amounts
indicated or balances thereof, unallotted, unencumbered, and unrequired, are hereby
lapsed:

Item No. Amount (MOF)
JUD 201-1 2,963,000 C
JUD 201-10 200,000 Cc”
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SECTION 8. If any portion of this Act or its application to any person or
circumstances is held to be invalid for any reason, the remainder of the Act and any
provision thereof shall not be affected. If any portion of a specific appropriation is
held to be invalid for any reason, the remaining portion shall be independent of the
invalid portion and shall be expended to fulfill the objective and intent of the
appropriation to the extent possible.

SECTION 9. If any manifest clerical, typographical, or other mechanical
error is found in this Act, the chief justice is authorized to correct the error. All
changes made pursuant to this section shall be reported to the legislature at its next
session.

SECTION 10. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 11. This Act shall take effect on July 1, 2000.
(Approved May 22, 2000.)

Notes

1. So in original.
2. Prior to amendment ‘program’’ appeared here.

ACT 113 H.B. NO. 2653

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 706-647, Hawaii Revised Statutes, is amended by
amending subsection (1) to read as follows:

‘(1) A certified or exemplified copy of an order of any court of this State for
payment of a fine or restitution pursuant to section 706-605 may be filed in the office
of the clerk of an appropriate court of this State as a special proceeding without the
assessment of a filing fee or surcharge. The order, whether as an independent order,
as part of a judgment and sentence, or as a condition of probation or deferred plea,
shall be enforceable in the same manner as a civil judgment.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect on July 1, 2000.
(Approved May 22, 2000.)

ACT 114 S.B NO. 2427

A Bill for an Act Making an Appropriation for Compensation of Crime Victims.
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. There is appropriated out of the general revenues of the State of

Hawaii the sum of $877,025, or so much thereof as may be necessary for fiscal year
2000-2001, to be deposited into the crime victim compensation special fund.
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SECTION 2. There is appropriated out of the crime victim compensation
special fund the sum of $877,025, or so much thereof as may be necessary for fiscal
year 2000-2001 for the sole purpose of compensating certain persons or their
providers of services pursuant to chapter 351, Hawaii Revised Statutes, by payments
authorized by the crime victim compensation commission.

SECTION 3. The sum appropriated shall be expended by the department of
public safety for the purposes of this Act.

- SECTION 4. This Act shall take effect on July 1, 2000.
(Approved May 22, 2000.)

ACT 115 S.B NO. 2533

A Bill for an Act Relating to Crime Victim Compensation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 351-62.5, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

““(d) Funds received pursuant to section 354D-12(b)(1) and amounts re-
ceived pursuant to sections 351-35, 351-62.6, 351-63, [and] 706-605, and 853-1
shall be deposited into the crime victim compensation special fund. Moneys
received shall be used for compensation payments, operating expenses, salaries of
positions as authorized by the legislature, and collection of fees. The commission
may enter into memorandums of agreement with the judiciary for the collection of
fees by the judiciary; provided that no funds shall be deposited by the judiciary into
the crime victim compensation special fund until collected.”’

SECTION 2. Section 351-62.6, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘“(a) The court shall impose a compensation fee upon every [convicted]
defendant who has been convicted or who has entered a plea under section 853-1 and
who is or will be able to pay the compensation fee. The amount of the compensation
fee shall be commensurate with the seriousness of the offense as follows:

(1) Not less than $100 nor more than $500 for [conviction of] a felony;

(2) $50 for [conviction of] a misdemeanor; and

(3) $25 for [conviction of] a petty misdemeanor.

The compensation fee shall be separate from any fine that may be imposed under
section 706-640 and shall be in addition to any other disposition under this chapter;
provided that the court shall waive the imposition of a compensation fee if the
defendant is unable to pay the compensation fee. Moneys from the compensation
fees shall be deposited into the crime victim compensation special fund under
section 351-62.5.”’

SECTION 3. Section 853-1, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:

*“(b) The proceedings may be deferred upon any of the conditions specified
by section 706-624. As a further condition, the court shall impose a compensation
fee pursuant to section 351-62.6 upon every defendant who has entered a plea of
ouilty or nolo contendere to a petty misdemeanor, misdemeanor, or felony; provided
that the court shall waive the imposition of a compensation fee, if it finds that the
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defendant is unable to pay the compensation fee. The court may defer the proceed-
ings for [such] a period of time as the court shall direct but in no case to exceed the
maximum sentence allowable [unless]; provided that, if the defendant has entered a
plea of guilty or nolo contendere to a petty misdemeanor, [in which case] the court
may defer the proceedings for a period not to exceed one year. The defendant may be
subject to bail or recognizance at the court’s discretion during the period during
which the proceedings are deferred.”’

SECTION 4. This Act shall not apply to any person who has entered a plea
under section 853-1, Hawaii Revised Statutes, prior to its effective date.

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

ACT 116 S.B NO. 2535

A Bill for an Act Relating to Probate.
Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Section 560:3-203, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) A person entitled to letters under subsection (a)(2) to (5)[, and a person
aged eighteen and over who would be entitled to letters but for the person’s age,]
may nominate a qualified person to act as personal representative. Any person aged
eighteen and over may renounce the person’s right to nominate or to an appointment
by appropriate writing filed with the court. When two or more persons share a
priority, those of them who do not renounce [must] shall concur in nominating
another to act for them, or in applying for appointment.’’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

ACT 117 S.B NO. 2621

A Bill for an Act Relating to Health.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 132D, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

““§132D-  Health care facilities; report of fireworks incidents. Health
care facilities in this State shall report all incidents of serious injuries and fatalities

233



ACT 118

caused by legal and illegal fireworks to the department of health and the police
department of the county in which the person was attended or treated. All reports
shall be in writing or in the manner specified by the department of health.

As used in this section, ‘‘health care facilities’ includes any outpatient
clinic, emergency room, or doctor’s office, private or public, whether organized for
profit or not, used, operated, or designed to provide medical diagnosis, treatment,
nursing, rehabilitative, or preventive care to any person or persons. The term
includes but is not limited to health care facilities that are commonly referred to as
hospitals, extended care and rehabilitation centers, nursing homes, skilled nursing
facilities, intermediate care facilities, hospices for the terminally ill that require
licensure or certification by the department of health, kidney disease treatment
centers including freestanding hemodialysis units, outpatient clinics, organized
ambulatory health care facilities, emergency care facilities and centers, home health
agencies, health maintenance organizations, and others providing similarly orga-
nized services regardless of nomenclature.”

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved May 22, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 118 S.B NO. 2779

A Bill for an Act Relating to State Enterprise Zones.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the state enterprise zones law offers
state and county tax and other incentives to certain types of businesses that increase
their hiring in the zones selected by the counties and approved by the governor.
Enterprise zones are intended to stimulate business and industrial growth in low-
income or high unemployment areas to help revitalize those areas. The legislature
further finds that it is necessary to make several changes to the enterprise zones law
to accomplish the law’s intended purpose.

The purpose of this Act is to enhance the effectiveness of, clarify the
administration of, and expand the enterprise zones law.

SECTION 2. Section 209E-2, Hawaii Revised Statutes, is amended as
follows:

1. By adding a new definition to be appropriately inserted and to read:

“«Call center’’ means a business providing service at an establishment in
which customer and technical support service for manufacturing companies, com-
puter hardware and software companies, credit collection services, product fulfill-
ment services, or disaster management services, are provided by telephone; provided
that the business shall not include telemarketing or sales.’’

2. By amending the definitions of ‘‘enterprise zone’’, ‘‘qualified business’’,
“‘service business’’, and ‘‘telecommunication services’’ to read:

‘“‘Enterprise zone’’ means an area nominated by, and within the jurisdiction
of, a county government, and subsequently declared by the governor to be eligible
for the benefits of this chapter. '
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““Qualified business’” means any corporation, partnership, or sole proprietor-
ship authorized to do business in the State [which] that is qualified under section
209E-9 [and is:

(1) Subject], subject to the state corporate or individual income tax under

chapter 235[;], and:

[(2)] (1) Engaged in manufacturing, the wholesale sale of tangible personal
property as defined in section 237-4, or a service business as defined in
this chapter; or

[(3)] (2) Engaged in producing agricultural products where the business is a
producer as defined in section 237-5[.]; or

(3) Engaged in research, development, sale, or production of all types of

genetically-engineered medical, agricultural, or maritime biotechnol-
ogy products. '

‘‘Service business’* [for the purposes of this chapter] means any corporation,
partnership, or sole proprietorship that repairs ships [or], aircraft, or assisted technol-
ogy equipment, provides telecommunication services, information technology de-
sign and production services, medical and health care services, or education and
training services as defined in this chapter.

‘“Telecommunication services’” means terrestrial (copper and optical fiber
cable) and satellite information delivery systems, switching systems, [and] ground
stations, and call centers, but not consumer services.”’

SECTION 3. Section 209E-9, Hawaii Revised Statutes, is amended to read
as follows:

¢“§209E-9 Eligibility[.]; qualified business; sale of property or services.
(a) Any business firm may be eligible to be designated a [*‘qualified business’’]
qualified business for purposes of this chapter if the business:

(1) Begins the operation of a trade or business within an enterprise zone;

(2) During each taxable year has at least fifty per cent of its enterprise zone

establishment’s gross receipts attributable to the active conduct of trade
or business within the enterprise zone;

(3) Increases its average annual number of full-time employees by at least

ten per cent by the end of its first tax year of participation; and

(4) During each subsequent taxable year at least maintains that higher level

of employment.

(b) A business firm also may be eligible to be designated a [“‘qualified
business’’] qualified business for purposes of this chapter if the business:

(1) Is actively engaged in the conduct of a trade or business in an area

immediately prior to an area being designated an enterprise zone;

(2) Meets the requirements of subsection (a)(2); and

(3) Increases its average annual number of full-time employees employed

at the business’ establishment or establishments located within the
enterprise zone by at least ten per cent annually.

(c) After designation as an enterprise zone, each qualified business firm in
the zone shall submit annually to the department an approved form supplied by the
department [which] that provides the information necessary for the department to
determine if the business firm [meets the definition of a *‘qualified business’’.]
qualifies as a qualified business. The approved form shall be submitted by each
business to the governing body of the county in which the enterprise zone is located,
then forwarded to the department by the governing body of the county.

(d) The form referred to in subsection (c) shall be prima facie evidence of the
eligibility of a business for the purposes of this section.
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(e) Tangible personal property [must] shall be sold [by] at an establishment
of a qualified business within an enterprise zone and the transfer of title to the buyer
of the tangible personal property [must] shall take place in the same enterprise zone
in which the tangible personal property is sold. Services [must] shall be sold [by] at
an establishment of a qualified business engaged in a service business within an
enterprise zone and the services [must] shall be delivered in the same enterprise zone
in which sold. Any services rendered outside [of] an enterprise zone shall not be
deemed to be the services of a qualified business.”’

SECTION 4. Section 209E-11, Hawaii Revised Statutes, is amended to read
as follows:

€¢§209E-11 State general excise and use tax exemptions. The department
shall certify annually to the department of taxation that any qualified business is
exempt from the payment of general excise taxes on the gross proceeds from the
manufacture of tangible personal property, the wholesale sale of tangible personal
property, [or] the engaging in a service business by a qualified business [in the
enterprise zone and], or the engaging in research, development, sale, or production
of all types of genetically-engineered medical, agricultural, or maritime biotechnol-
ogy products. The department shall also certify annually to the department of
taxation that any qualified business is exempt from the use tax for purchases by [a]
the qualified business. The gross proceeds received by a contractor licensed under
chapter 444 shall be exempt from the general excise tax for construction within an
enterprise zone performed for a qualified business within an enterprise zone. The
exemption shall extend for a period not to exceed seven years.”

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect upon‘ its approval.
(Approved May 22, 2000.)

ACT 119 S.B NO. 2843

A Bill for an Act Relating to the Hawaiian Homes Commission Act, 1920, as
Amended.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 204 of the Hawaiian Homes Commission Act, 1920, as
amended, is amended by amending subsection (a) to read as follows:

“‘(a) Upon the passage of this Act, all available lands shall immediately
assume the status of Hawaiian home lands and be under the control of the depart-
ment to be used and disposed of in accordance with the provisions of this Act, except
that:

(1) Incase any available land is under lease by the Territory of Hawaii, by
virtue of section 73 of the Hawaiian Organic Act, at the time of the
passage of this Act, such land shall not assume the status of Hawaiian
home lands until the lease expires or the board of land and natural
resources withdraws the lands from the operation of the lease. If the
land is covered by a lease containing a withdrawal clause, as provided
in section 73(d) of the Hawaiian Organic Act, the board of land and
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natural resources shall withdraw such lands from the operation of the
lease whenever the department gives notice to the board that the
department is of the opinion that the lands are required by it for the
purposes of this Act; and such withdrawal shall be held to be for a
public purpose within the meaning of that term as used in section 73(d)
of the Hawaiian Organic Act.

(2) Any available land, including lands selected by the department out of a
larger area, as provided by this Act, not leased as authorized by section
207(a) of this Act, may be returned to the board of land and natural
resources as provided under section 212 of this Act, or may be retained
for management by the department. Any Hawaiian home lands general
lease issued by the department after June 30, 1985, shall contain a
withdrawal clause allowing the department to withdraw the land leased
at any time during the term of the lease for the purposes of this Act.

In the management of any retained available lands not required
for leasing under section 207(a), the department may dispose of those
lands or any improvements thereon to the public, including native
Hawaiians, on the same terms, conditions, restrictions, and uses appli-
cable to the disposition of public lands in chapter 171, Hawaii Revised
Statutes; provided that the department may not sell or dispose of such
1ands in fee simple except as authorized under section 205 of this Act;
provided further that the department is expressly authorized to negoti-
ate, prior to negotiations with the general public, the disposition [of a
lease] of Hawaiian home lands or any improvements thereon to a native
Hawaiian, or organization or association owned or controlled by native
Hawaiians, for commercial, industrial, or other business purposes, in
accordance with the [procedure] procedures set forth in [section 171-
59, Hawaii Revised Statutes, subject to the notice requirement of
section 171-16(c), Hawaii Revised Statutes, and the lease rental limita-
tion imposed by section 171-17(b),] chapter 171, Hawaii Revised Stat-
utes.

(3) The department, with the approval of the Secretary of the Interior, in
order to consolidate its holdings or to better effectuate the purposes of
this Act, may exchange the title to available lands for land, privately or
publicly owned, of an equal value. All lands so acquired by the
department shall assume the status of available lands as though the land
were originally designated as available lands under section 203 of this
Act, and all lands so conveyed by the department shall assume the
status of the land for which it was exchanged. The limitations imposed
by section 73(1) of the Hawaiian Organic Act and the land laws of
Hawaii as to the area and value of land that may be conveyed by way of
exchange shall not apply to exchanges made pursuant hereto. No such
exchange of land publicly owned by the State shall be made without the
approval of two-thirds of the members of the board of land and natural
resources. For the purposes of this paragraph, lands ‘‘publicly owned”’
means land owned by a county or the State or the United States.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 22, 2000.)
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ACT 120 H.B. NO. 2568

A Bill for an Act Relating to State Parks.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 184, Hawaii Revised Statutes, is amended by adding to
part I a new section to be appropriately designated and to read as follows:

““8184-  State parks special fund. (a) There is established within the state
treasury a fund to be known as the state parks special fund. All proceeds collected by
the state parks programs involving park user fees, any leases or concession agree-
ments, the sale of any article purchased from the department to benefit the state
parks programs, or any gifts or contributions, shall be deposited into this fund;
provided that proceeds derived from the operation of Iolani Palace shall be used to
supplement its educational and interpretive programs.

(b) The department shall expend the moneys from the state parks special
fund for the following purposes:

(1) Permanent and temporary staff positions;

(2) Planning and development of state parks programs, including the aina

hoomalu state parks program,;

(3) Construction, repairs, replacement, additions, and extensions of state

parks facilities;

(4) Operation and maintenance costs of state parks and state parks pro-

grams; and

(5) Administrative costs of the division of state parks.”

SECTION 2. Section 184-32, Hawaii Revised Statutes, is repealed.

SECTION 3. The director of finance shall transfer the unexpended balance,
including encumbrances and accrued liabilities, of the aina hoomalu special fund
calculated as of the close of business on June 30, 2000, to the credit of the state parks
special fund. Encumbered moneys shall continue to be encumbered until paid out or
released from prior encumbrances.

SECTION 4. There is appropriated out of the state parks special fund the sum
of $500,000 or so much thereof as may be necessary for fiscal year 2000-2001 to be
expended by the department of land and natural resources for the purposes of the
state parks special fund.

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.!

SECTION 6. This Act shall take effect on June 29, 2000, except that sections
2 and 4 shall take effect on July 1, 2000.

(Approved May 26, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 121 H.B. NO. 2569

A Bill for an Act Relating to the Commercial Fisheries Special Fund.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 189, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

““§189- Commercial fisheries special fund. (a) There is established in
the treasury of the State a special fund to be known as the commercial fisheries
special fund which shall be administered by the department.

(b) The following revenues shall be deposited into the commercial fisheries
special fund:

@
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Moneys collected as fees for commercial fishing licenses and permiits,
use of public fishing grounds for commercial fishing purposes, and use
of commercial fisheries-related facilities;

Moneys collected under the provision of any law or rule related to the
importation, rearing, fishing, taking, catching, or killing of any aquatic
life for commercial purposes;

Moneys, other than informers’ fees authorized under section 187A-14,
collected as fines or bail forfeitures or administrative fines for viola-

tions of this chapter;

Moneys collected from the sale of any article purchased from the
department related to aquatic life used for commercial purposes or
fishing for commercial purposes;

Any monetary contributions or moneys collected from the sale of non-
monetary gifts to benefit aquatic life used for commercial purposes or
fishing for commercial purposes; and

Moneys derived from interest, dividend, or other income from the
above sources.

(c) The commercial fisheries special fund shall be used for the following:

)
2

3
“
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Programs and activities for projects concerning aquatic life used for
commercial purposes;

Developing and conducting resource monitoring programs, conducting
studies to determine the sustainable use of aquatic life for commercial
purposes, and developing recommendations for acceptable levels of
use;

Research programs and activities concerning the conservation and
management of aquatic life for commercial purposes;

Programs and activities concerning the importation and management,
preservation, propagation, and protection of aquatic life used for com-
mercial purposes; and

Payroll for personnel of the department or the awarding of grants-in-aid
to or contracts with the University of Hawaii or other qualified organi-
zations or individuals to develop or implement the programs and
activities for the conservation and management of aquatic life for
commercial purposes.

(d) The proceeds of the commercial fisheries special fund shall not be used as
security for, or pledged to the payment of principal or interest on, any bonds or
instruments of indebtedness.

(e) Nothing in this section shall be construed to prohibit the use of general
funds or the funds of other programs and activities to implement or enforce title 12,
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subtitle 5, concerning management and conservation of aquatic life used for com-
mercial purposes.”’

SECTION 2. Act 220, Session Laws of Hawaii 1996, is repealed.

SECTION 3. The director of finance shall transfer the unexpended balance,
including encumbrances and accrued liabilities, of the commercial fisheries special
fund established under Act 220, Session Laws of Hawaii 1996, as of the close of
business on June 30, 2000, to the credit of the commercial fisheries special fund
established in section 1. Encumbered moneys shall continue to be encumbered until
paid out or released from prior encumbrances.

SECTION 4. There is appropriated out of the commercial fisheries special
fund the sum of $150,000 or so much thereof as may be necessary for fiscal year
2000-2001 for the purposes of this Act.

The sum appropriated shall be expended by the department of land and
natural resources for the purposes of this Act.

SECTION 5. New statutory material is underscored.'

SECTION 6. This Act shall take effect on June 29, 2000, except that sections
2 and 4 shall take effect on July 1, 2000.

(Approved May 26, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 122 H.B. NO. 2573

A Bill for an Act Relating to the Special Funds of the Land Division.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-19, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) There is created in the department a special fund to be designated as the
*‘special land and development fund”’. Subject to the Hawaiian Homes Commission
Act of 1920, as amended, and section 5(f) of the Admission Act of 1959[, and except
as provided under section 171-138 for the industrial park special fund], all proceeds
of sale of public lands, including interest on deferred payments; all rents from leases,
licenses, and permits derived from public lands; all moneys collected from lessees of
public lands within industrial parks; all fees, fines, and other administrative charges
collected under this chapter[;] and chapter 183C; a portion of the highway fuel tax
collected under chapter 243; fees charged by the department for the commercial use
of public trails and trail accesses under the jurisdiction of the department; and
private contributions for the management, maintenance, and development of trails
and accesses shall be set apart in the fund and shall be used only as authorized by the
legislature for the following purposes:

(1) To reimburse the general fund of the State for advances made that are
required to be reimbursed from the proceeds derived from sales, leases,
licenses, or permits of public lands;

(2) For the planning, development, management, operations, or mainte-
nance of all lands and improvements under the control and manage-

240



ACT 122

ment of the board, including but not limited to permanent or temporary
staff positions who may be appointed without regard to [[]chapters[]]
76 and 77,

(3) To repurchase any land, including improvements, in the exercise by the
board of any right of repurchase specifically reserved in any patent,
deed, lease, or other documents or as provided by law;

(4) For the payment of all appraisal fees; provided that all fees reimbursed
to the board shall be deposited in the fund;

(5) For the payment of publication notices as required under this chapter;
provided that all or a portion of the expenditures may be charged to the
purchaser or lessee of public lands or any interest therein under rules
adopted by the board;

(6) For the management, maintenance, and development of trails and trail
accesses under the jurisdiction of the department not to exceed
$500,000 in any fiscal year;

(7) For the payment to private land developers who have contracted with
the board for development of public lands under section 171-60; [and]

(8) For the payment of debt service on revenue bonds issued by the
department, and the establishment of debt service and other reserves
deemed necessary by the board;

(9) To reimburse the general fund for debt service on general obligation
bonds issued to finance departmental projects, where the bonds are
designated to be reimbursed from the special land and development
fund; and

[(8)] (10) For other purposes of this chapter.”’

SECTION 2. Section 171-138, Hawaii Revised Statutes, is repealed.

SECTION 3. The director of finance shall transfer the unexpended balance,
including encumbrances and accrued liabilities, of the industrial park special fund
calculated as of the close of business on June 30, 2000, to the credit of the special
land and development fund. Encumbered moneys shall continue to be encumbered
until paid out or released from prior encumbrances.

SECTION 4. There is appropriated out of the special land and development
fund the sum of $2,000,000, or so much thereof as may be necessary, for fiscal year
2000-2001 for purposes of this fund. The sum appropriated shall be expended by the
department of land and natural resources for the purposes of this fund.

SECTION 5. Statutory material to be repealed is bracketed.! New statutory
material is underscored.

SECTION 6. This Act shall take effect on June 29, 2000, except that sections
1, 2, and 4 shall take effect on July 1, 2000.

(Approved May 26, 2000.)

Note

1. Edited pursuant to HRS §23G-16.5.
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ACT 123 S.B NO. 185

A Bill for an Act Relating to Education.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 302A-442, Hawaii Revised Statutes, is amended to
read as follows:

“[[18302A-442[]] Occupational therapy services, physical therapy ser-
vices, school health services, mental health services, psychological services, and
medical services for diagnostic or evaluative purposes. (a) The department of
health, within the funds available, shall be responsible for the related services of
[occupational therapy, physical therapy,] school health, mental health, psychologi-
cal, and medical services for evaluation or diagnostic purposes, and, within the funds
available, shall provide for those exceptional children who need these services and
who attend public school in the State.

(b) The department of education, within the funds available, shall be respon-
sible for the related services of occupational therapy and physical therapy for
evaluation or diagnostic purposes, and, within the funds available, shall provide for
those exceptional children who need these services and who attend public school in
the State.

(c) The department of health shall work in cooperation with the department
of education to implement this section. The procedures to implement this section
shall be in accordance with the [department of health’s] rules[.] of the department of
health and the department of education.’’

SECTION 2. All rights, powers, functions, and duties of the occupational
therapy and physical therapy programs of the school health support services section
are transferred from the department of health to the department of education. All
officers and employees of the occupational therapy and physical therapy programs
of the school health support services section whose functions are transferred by this
Act:

(1) Shall be transferred with their functions;

(2) Shall continue to perform their regular duties upon their transfer; and

(3) Shall retain all rights, benefits, and privileges that they currently enjoy

in their employment with the department of health,
subject to state personnel laws and this Act. No tenured officer or employee of the
occupational therapy program or physical therapy program of the school health
support services section shall suffer any loss of salary, seniority, prior service credit,
vacation, sick leave, or other employee benefit or privilege as a consequence of this
Act.

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect on January 1, 2001.
(Approved May 26, 2000.)
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ACT 124 S.B NO. 915

A Bill for an Act Relating to Candidate Vacancies.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-118, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) If the party fills the vacancy, and so notifies the chief election officer or
clerk not later than 4:30 p.m. on the third day after the vacancy occurs, but not later
than 4:30 p.m. on the fiftieth day prior to a primary or special primary election or not
later than 4:30 p.m. on the fortieth day prior to a special, general, or special general
election, the name of the replacement shall be printed in an available and appropriate
place on the ballot, not necessarily in alphabetical order[.]; provided that the
replacement candidate fills out an application for nomination papers and signs the
proper certifications on the nomination paper and takes either an oath or affirmation
as provided by law. If the party fails to fill the vacancy pursuant to this subsection,
no candidate’s name shall be printed on the ballot for the party for that race.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 26, 2000.)

ACT 125 S.B NO. 2108

A Bill for an Act Relating to the Public Land Trust.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to facilitate the establishment of a
comprehensive information system for inventorying and maintaining information
about the lands of the public land trust described in section 5(f) of the Admission
Act and article XII, section 4 of the State Constitution.

SECTION 2. (a) The auditor shall initiate and coordinate all efforts to
establish a public land trust information system. The information system shall
consist of:

(1) The inventory of:

(A) The lands comprising the public land trust as of August 21, 1959;

(B) The lands acquired after August 21, 1959, in exchange for lands
comprising the public land trust on or after August 21, 1959; and

(C) The lands transferred to the State by the United States after
August 21, 1959, pursuant to section 5(e) of the Admission Act
or Pub. L. 88-233;

and

(2) Other information necessary to assure the proper implementation of

section 5(f) of the Admission Act, article XII, sections 4, 5, and 6 of the

State Constitution, and chapter 10, Hawaii Revised Statutes, as

amended.

(b) The inventory shall:
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Identify or describe every parcel of land comprising the public land
trust on August 21, 1959, and every parcel added to the public land trust
thereafter. Each parcel may be assigned a unique inventory number for
purposes of cross-referencing information about each parcel with other
information maintained in the public land trust information system; and
Include a title history for any parcel included in the inventory that is
conveyed or acquired on or after August 21, 1959, and other informa-
tion that the auditor determines would be useful for understanding how
the public land trust was managed and administered since Statehood,
and for assuring the proper administration and management of the
public land trust in the future.

SECTION 3. (a) Beginning July 1, 2000, the auditor shall identify all of the
lands which are to be included in the public land trust inventory. The auditor shall
also determine what other information would be useful to include in the inventory
but only after interviewing representatives of the county, and conducting discussions
with the office of Hawaiian affairs, the department of land and natural resources, the
department of Hawaiian home lands, the attorney general, the director of finance,
and other state agencies holding title to public land trust lands or to which lands of
the public land trust have been set aside. At minimum, the auditor shall determine
whether the following kinds of information about each parcel of land in the
operating inventory would be useful:
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The parcel’s location by metes and bounds, tax map key number, or
both;

The parcel’s size rounded to the nearest acre;

The date the parcel was acquired;

If conveyed out of the public land trust, the date the parcel was
conveyed; .

Whether the parcel was acquired by the State pursuant to section 5(b)
or 5(e) of the Admission Act or Pub. L. 88-233, or in exchange for a
parcel of land acquired by the State pursuant to those laws;

Whether the parcel is a subdivided portion of a larger parcel acquired
by the State pursuant to section 5(b) or 5(¢) of the Admission Act or
Pub. L. 88-233, or in exchange for a parcel of land acquired by the State
pursuant to those laws;

Whether the parcel or any portion of the parcel is ceded land, and the
extent to which the parcel consists of ceded land;

The name of the state or county agency holding title to the parcel;
Whether the parcel has been set aside and the name of the state or
county agency to which the parcel has been set aside;

The parcel’s current state land use, state land classifications pursuant to
section 171-10, and county zoning designations;

A description of all natural resources, including minerals and water,
found on or appurtenant to the parcel;

A description of every easement, covenant, regulatory condition, or
other benefit or servitude to which the parcel is entitled or subject; and
A description of all leases, uses, or other disposition to which the parcel
has been put.

(b) The auditor shall also conduct an investigation into the most appropriate
means of establishing and maintaining the public land trust information system,

including:

6]
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(2) Whether the information system should be established as a geographic
information system;

(3) The tasks needing to be performed to complete and establish the
information system,;

(4) The sequence in which the tasks needing to be performed are com-
pleted;

(5) Whether and to what extent state and county agencies holding title to
public land trust lands or to which public land trust lands have been set
aside should continue maintaining separate inventories of the public
land trust lands;

(6) Whether a single agency should be responsible for maintaining the
public land trust information system;

(7) To which agency the responsibility should be delegated if a single
agency concept is chosen; and

(8) The extent to which other agencies must cooperate and assist in that
effort.

(c) The auditor shall identify existing sources of data, information, and
resources that can be incorporated into or used to establish the public land trust
inventory and public land trust information system, including existing inventories of
the ceded lands and the public land trust lands established or maintained by the
federal government, the office of Hawaiian affairs, the department of Hawaiian
home lands, the department of land and natural resources, the University of Hawaii,
the department of transportation, the housing and community development corpora-
tion of Hawaii, the several counties, or private entities.

(d) The auditor shall:

(1) Estimate the total cost of establishing the public land trust information

system;

(2) Identify possible sources of funding to defray that cost; and

(3) Identify the factors to be considered in prioritizing the expenditures to
be made in each fiscal year,

if an incremental or phased implementation process is used to complete the system.

(e) For purposes of this Act:

““Ceded lands’” means those lands ceded to the United States by the Republic
of Hawaii under the joint resolution of annexation approved on July 7, 1898.

‘‘Public land trust’” means that public land trust established in section 5(f) of
the Admission Act.

SECTION 4. All state and county agencies shall assist the auditor in facili-
tating the establishment of the public land trust information system and shall comply
with any and all requests the auditor may make for any information and services
pertinent to the completion of the information system.

SECTION 5. (a) The auditor shall submit a progress report to the legislature
no later than twenty days prior to the convening of the regular sessions of 2001 and
2002. The progress report shall outline what needs to be done to complete the public
land trust inventory and the public land trust information system, and include any
legislation the auditor deems necessary to facilitate the inventories and systems
expeditious completion and support.

(b) The inventory and information system shall be completed and operational
by December 31, 2002, unless the auditor advises otherwise in a progress report.

SECTION 6. There is appropriated out of the general revenues of the State of

Hawaii the sum of $250,000, or so much thereof as may be necessary for fiscal year
2000-2001 to be expended by the auditor for the purposes of this Act; provided that
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no funds appropriated shall be expended unless separately matched on a dollar-for-
dollar basis and paid to the auditor by the office of Hawaiian affairs.

The sum appropriated shall be expended by the auditor for the purposes of
this Act.

SECTION 7. This Act shall take effect on July 1, 2000.
(Approved May 26, 2000.)

ACT 126 S.B NO. 2115

A Bill for an Act Relating to False Claims.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 661, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . QUI TAM ACTIONS OR RECOVERY OF
FALSE CLAIMS TO THE STATE

§661- Actions for false claims to the State; qui tam actions. (a) Not-

withstanding section 661-7 to the contrary, any person who:

(1) Knowingly presents, or causes to be presented, to an officer or em-
ployee of the State a false or fraudulent claim for payment or approval;

(2) Knowingly makes, uses, or causes to be made or used, a false record or
statement to get a false or fraudulent claim paid or approved by the
State;

(3) Conspires to defraud the State by getting a false or fraudulent claim
allowed or paid;

(4) Has possession, custody, or control of property or money used, or to be
used, by the State and, intending to defraud the State or wilfully to
conceal the property, delivers, or causes to be delivered, less property
than the amount for which the person receives a certificate or receipt;

(5) Is authorized to make or deliver a document certifying receipt of
property used, or to be used by the State and, intending to defraud the
State, makes or delivers the receipt without completely knowing that
the information on the receipt is true;

(6) Knowingly buys, or receives as a pledge of an obligation or debt, public
property from any officer or employee of the State who may not
lawfully sell or pledge the property;

(7) Knowingly makes, uses, or causes to be made or used, a false record or
statement to conceal, avoid, or decrease an obligation to pay or transmit
money or property to the State; or

(8) Is a beneficiary of an inadvertant submission of a false claim to the
State, who subsequently discovers the falsity of the claim, and fails to
disclose the false claim to the State within a reasonable time after
discovery of the false claim;

shall be liable to the State for a civil penalty of not less than $5,000 and not more
than $10,000, plus three times the amount of damages that the State sustains due to
the act of that person.

" (b) If the court finds that a person who has violated subsection (a):
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(1) Furnished officials of the State responsible for investigating false
claims violations with all information known to the person about the
violation within thirty days after the date on which the defendant first
obtained the information;

(2) Fully cooperated with any State investigation of such violation; and

(3) At the time the person furnished the State with the information about
the violation, no criminal prosecution, civil action, or administrative
action had commenced under this title with respect to such violation,
and the person did not have actual knowledge of the existence of an
investigation into such violation;

the court may assess not less than two times the amount of damages that the State
sustains because of the act of the person. A person violating subsection (a), shall also
be liable to the State for the costs and attorneys’ fees of a civil action brought to
recover the penalty or damages.

(c) Liability under this section shall be joint and several for any act com-
mitted by two or more persons.

(d) This section shall not apply to any controversy involving an amount of
less than $500 in value. For purposes of this subsection, ‘‘controversy’’ means the
aggregate of any one or more false claims submitted by the same person in violation
of this chapter. Proof of specific intent to defraud is not required.

(e) For purposes.of this section:

“Claim’” includes any request or demand, whether under a contract or
otherwise, for money or property that is made to a contractor, grantee, or other
recipient if the State provides any portion of the money or property that is requested
or demanded, or if the government will reimburse the contractor, grantee, or other
recipient for any portion of the money or property that is requested or demanded.

““Knowing’” and ‘‘*knowingly’’ means that a person, with respect to informa-
tion:

(1) Has actual knowledge of the information;

(2) Acts in deliberate ignorance of the truth or falsity of the information; or

(3) Acts in reckless disregard of the truth or falsity of the information;
and no proof of specific intent to defraud is required.

» (f) This section shall not apply to claims, records, or statements for which
procedures and remedies are otherwise specifically provided for under chapter 231.

§661-  Civil actions for false claims. The attorney general shall investi-
gate any violation under section 661- . If the attorney general finds that a person
has violated or is violating section 661- , the attorney general may bring a civil
action under this section.

§661- Evidentiary determination; burden of proof. A determination
that a person has violated the provisions of this chapter shall be based on a
preponderance of the evidence.

§661- Statute of limitations. An action for false claims to the State
pursuant to this chapter shall be brought within six years after the false claim is
discovered or by exercise of reasonable diligence should have been discovered and,
in any event, no more than ten years after the date on which the violation of section
661-  is committed.

§661-  Action by private persons. (a) A person may bring a civil action

for a violation of section 661-  for the person and for the State. The action shall be
brought in the name of the State. The action may be dismissed only with the written
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consent of the court, taking into account the best interests of the parties involved and
the public purposes behind this chapter.

(b) A copy of the complaint and written disclosure of substantially all
material evidence and information the person possesses shall be served on the State
in accordance with the Hawaii Rules of Civil Procedure. The complaint shall be filed
in camera, shall remain under seal for at least sixty days, and shall not be served on
the defendant until the court so orders. The State may elect to intervene and proceed
with the action within sixty days after it receives both the complaint and the material
evidence and information.

(c) The State may, for good cause shown, move the court for extensions of
the time during which the complaint remains under seal under subsection (b). Any
such motions may be supported by affidavits or other submissions in camera. The
defendant shall not be required to respond to any complaint filed under this section
until twenty days after the complaint is unsealed and served upon the defendant in
accordance with the Hawaii Rules of Civil Procedure.

(d) Before the expiration of the sixty-day period or any extension obtained,
the State shall:

(1) Proceed with the action, in which case the action shall be conducted by

the State and the seal shall be lifted; or

(2) Notify the court that it declines to take over the action, in which case

the person bringing the action shall have the right to conduct the action
and the seal shall be lifted.

(e) When a person brings an action under this section, no person other than
the State may intervene or bring a related action based on the facts underlying the
pending action.

§661- Rights of parties to qui tam actions. (a) If the State proceeds with
an action under section 661- , the State shall have the primary responsibility for
prosecuting the action and shall not be bound by an act of the person bringing the
action. The person shall have the right to continue as a party to the action, subject to
the following limitations:

(1) The State may dismiss the action notwithstanding the objections of the
person initiating the action if the court determines, after a hearing on
the motion, that dismissal should be allowed;

(2) The State may settle the action with the defendant notwithstanding the
objections of the person initiating the action if the court determines,
after a hearing, that the proposed settlement is fair, adequate, and
reasonable. Upon a showing of good cause, the hearing may be held in
camera;

(3) The court, upon a showing by the State that unrestricted participation
during the course of the litigation by the person initiating the action
would interfere with or unduly delay the State’s prosecution of the case,
or would be repetitious, irrelevant, or for purposes of harassment, may,
in its discretion impose limitations on the person’s participation by:
(A) Limiting the number of witnesses the person may call;

(B) Limiting the length of the testimony of the witnesses;

(C) Limiting the person’s cross-examination of witnesses; or

(D) Otherwise limiting the participation by the person in the litiga-
tion.

(b) The defendant, by motion upon the court, may show that unrestricted
participation during the course of the litigation by the person initiating the action
would be for purposes of harassment or would cause the defendant undue burden or
unnecessary expense. At the court’s discretion, the court may limit the participation
by the person in the litigation.
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(c) If the State elects not to proceed with the action, the person who initiated
that action shall have the right to conduct the action. If the State so requests, it shall
be served with copies of all pleadings filed in the action and shall be supplied with
copies of all deposition transcripts at the State’s expense. When a person proceeds
with the action, the court without limiting the status and rights of the person
initiating the action, may nevertheless permit the State to intervene at a later date
upon showing of good cause.

(d) Whether or not the State proceeds with the action, upon motion and a
showing by the State that certain actions of discovery by the person initiating the
action would interfere with the State’s investigation or prosecution of a criminal or
civil matter arising out of the same facts, the court may stay the discovery for a
period of not more than sixty days. The court may extend the sixty day period upon a
motion and showing by the State that the State has pursued the investigation or
prosecution of the criminal or civil matter with reasonable diligence and the
proposed discovery would interfere with the ongoing investigation or prosecution of
the criminal or civil matter.

(e) Notwithstanding section 661- , the State may elect to pursue its claim
through any alternate remedy available to the State, including any administrative
proceedings to determine civil monetary penalties. If any alternate remedy is
pursued in another proceeding, the person initiating the action shall have the same
rights in the proceedings as the person would have had if the action had continued
under this section. Any finding of fact or conclusion of law made in the other
proceeding that becomes final shall be conclusive on all parties to an action under
this section.

(f) Whether or not the State elects to proceed with the action, the parties to
the action shall receive court approval of any settlements reached.

§661- Awards to qui tam plaintiffs. (a) If the State proceeds with an
action brought by a person under section 661- , the person shall receive at least
fifteen per cent but not more than twenty-five per cent of the proceeds of the action
or settlement of the claim, depending upon the extent to which the person substan-
tially contributed to the prosecution of the action. Where the action is one that the
court finds to be based primarily on disclosures of specific information, other than
information provided by the person bringing the action, relating to allegations or
transactions in a criminal, civil, or administrative hearing, in a legislative or
administrative report, hearing, audit, or investigation, or from the news media, the
court may award sums as it considers appropriate, but in no case more than ten per
cent of the proceeds, taking into account the significance of the information and the
role of the person bringing the action in advancing the case to litigation. Any
payment to a person under this subsection shall be made from the proceeds. Any
person shall also receive an amount for reasonable expenses that the court finds to
have been necessarily incurred, plus reasonable attorneys’ fees and costs. All
expenses, fees, and costs shall be awarded against the defendant.

(b) If the State does not proceed with an action under this section, the person
bringing the action or settling the claim shall receive an amount that the court
decides is reasonable for collecting the civil penalty and damages. The amount shall
be not less than twenty-five per cent and not more than thirty per cent of the proceeds
of the action or settlement and shall be paid out of the proceeds. The person shall
also receive an amount for reasonable expenses that the ‘court finds to have been
necessarily incurred, plus reasonable attorneys’ fees and costs. All expenses, fees,
and costs shall be awarded against the defendant.

(c) Whether or not the State proceeds with the action, if the court finds that
the action was brought by a person who planned and initiated the violation of section
661-  upon which the action was brought, then the court may, to the extent the
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court considers appropriate, reduce the share of the proceeds of the action that the
person would otherwise receive under subsection (a), taking into account the role of
that person in advancing the case to litigation and any relevant circumstances
pertaining to the violation. If the person bringing the action is convicted of criminal
conduct arising from the person’s role in the violation of section 661- , that person
shall be dismissed from the civil action and shall not receive any share of the
proceeds of the action. The dismissal shall not prejudice the right of the State to
continue the action.

(d) If the State does not proceed with the action and the person bringing the
action conducts the action, the court may award to the defendant its reasonable
attorneys’ fees and expenses if the defendant prevails in the action and the court
finds that the claim of the person bringing the action was frivolous, vexatious, or
brought primarily for purposes of harassment.

(¢) In no event may a person bring an action under section 661-

(1) Against a member of the state senate or state house of representatives, a
member of the judiciary, or an elected official in the executive branch
of the State, if the action is based on evidence or information known to
the State. For purposes of this section, evidence or information known
only to the person or persons against whom an action is brought shall
not be considered to be known to the state;

(2) When the person is a present or former employee of the State and the
action is based upon information discovered by the employee during
the course of the employee’s employment, unless the employee first, in
good faith, exhausted any existing internal procedures for reporting and
seeking recovery of the falsely claimed sums through official channels
and the State failed to act on the information provided within a
reasonable period of time; or

(3) That is based upon allegations or transactions that are the subject of a
civil or criminal investigation by the State, civil suit, or an administra-
tive civil money penalty proceeding in which the State is already a

party.

§661-  Jurisdiction. No court shall have jurisdiction over an action under
this part based upon the public disclosure of allegations or transactions in a criminal,
civil, or administrative hearing, in a legislative or administrative report, hearing,
audit, or investigation, or from the news media, unless the action is brought by the
attorney general or the person bringing the action is an original source of the
information. For purposes of this section:

““Original source’’ means an individual who has direct and independent
knowledge of the information on which the allegations are based and has voluntarily
provided the information to the State before filing an action under this part that is
based on the information, and whose information provided the basis or catalyst for
the investigation, hearing, audit, or report that led to the public disclosure.

§661- Fees and costs of litigation. The State shall not be liable for
expenses or fees, including attorney fees, that a person incurs in bringing an action
under this part and shall not elect to pay those expenses or fees.”

SECTION 2. The provisions of this Act are not exclusive and are in addition
to any other applicable law or remedy. This Act shall be liberally construed and
applied to promote the public interest.
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SECTION 3. This Act shall take effect upon its approval.
(Approved May 26, 2000.)

ACT 127 S.B NO. 2151

A Bill for an Act Relating to Firearms.
Be It Enacted by the Legislature of the State of Hawaii:

Part I.

SECTION 1. Chapter 134, Hawaii Revised Statutes, is amended by adding a
new section to read as follows:

‘§134-A Seizure of firearms upon disqualification. (a) If any applicant is
denied a permit, the chiefs of police of the respective counties shall send, by certified
mail, a notice setting forth the reasons for the denial and may require that the
applicant voluntarily surrender all firearms and ammunition to the chief of police
where the applicant resides or dispose of all firearms and ammunition. If an
applicant fails to voluntarily surrender or dispose of all firearms and ammunition
within thirty days from the date notice was mailed, the chief of police may seize all
firearms and ammunition.

(b) Any person disqualified from ownership, possession, or control of
firearms and ammunition under section 134-7 shall voluntarily surrender all firearms
and ammunition to the chief of police where the person resides or dispose of all
firearms and ammunition. If any person fails to voluntarily surrender or dispose of
all firearms and ammunition within thirty days from the date of disqualification, the
chief of police may seize all firearms and ammunition.

(c) For the purposes of this section, ‘‘dispose’’ means selling the firearms to
a gun dealer licensed under section 134-31, transferring ownership of the firearms to
any person who meets the requirements of section 134-2, or surrendering all firearms
to the chief of police where the person resides for storage or disposal.

(d) The chief of police of the respective counties shall adopt procedures to
implement and administer the provisions of this section by December 31, 2001.”

SECTION 2. Section 134-7, Hawaii Revised Statutes, is amended by amend-
ing subsection (g) to read as follows:

““(g) Any person disqualified from ownership, possession, or control of
firearms and ammunition [by this chapter] under this section shall surrender or

dispose of all firearms and ammunition in compliance with [this chapter] section
134-A.”

SECTION 3. Chapter 323C, Hawaii Revised Statutes, is amended by adding
a new section to part IV to be appropriately designated to read as follows:

¢¢§323C-A Disclosure for firearm permit and registration purposes. A
health care provider or public health authority shall disclose health information,
including protected health information, relating to an individual’s mental health
history, to the appropriate county chief of police in response to a request for the
information from the chief of police, provided that:

(1) The information shall be used only for the purposes of evaluating the

individual’s fitness to acquire or own a firearm; and
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(2) The individual has signed a waiver permitting release of the health
information for that purpose.”

SECTION 4. Section 806-11, Hawaii Revised Statutes, is amended to read as
follows:

“[[18806-11[]] Disposal of firearms. (a) At the time of arraignment, the
court shall order a defendant who is under indictment for, or who has waived
indictment for, or who has been bound over to the circuit court for a felony, or any
crime of violence, or an illegal sale of any drug, to dispose of all firearms and
ammunition within the defendant’s possession in a manner in compliance with the
provisions of chapter 134 and shall inform the defendant of the provisions of section
134-7(b) and section 134-12.5. The defendant shall comply with an order issued
pursuant to this section within forty-eight hours of the issuance of such order. A
defendant’s compliance with the forty-eight hour requirement of this section shall
not give rise to a prosecution for violations of sections 134-2, 134-3 or 134-4.

(b) The court shall immediately notify the chief of police of the county where
the defendant resides that the defendant has been ordered to voluntarily surrender all
firearms and ammunition to the chief of police or dispose of all firearms and
ammunition within the defendant’s possession.

(c) If the defendant fails to voluntarily surrender- all firearms and ammuni-
tions to the chief of police where the defendant resides or dispose of the firearms and
ammunition within forty-eight hours of the issuance of the order, the chief of police
may seize all firearms and ammunition.

(d) For the purposes of this section, ‘‘dispose’’ shall have the same meaning
as provided in section 134-A.”’

Part II.

SECTION 5. There is established the violent firearm crime coalition which
shall be administratively attached to the department of the attorney general. The
coalition shall provide consultation to the attorney general regarding the establish-
ment of strategic partnerships among law enforcement, prosecution, corrections, and
the community with the goal of reducing violent firearm crime. The coalition shall
consist of the following members, who shall serve without compensation:

(1) The attorney general or a designated representative;

(2) The director of public safety or a designated representative;

(3) One of the prosecuting attorneys selected by the prosecuting attorneys

of the respective counties or a designated representative;

(4) One of the chiefs of police selected by the chiefs of police of the

respective counties or a designated representative;

(5) The director of the department of health or a designated representative;

(6) The chairperson of the Hawaii paroling authority or a designated

representative; and

(7) The administrator of adult probation administration or a designated

representative.
The coalition may also include a representative of the judiciary, the United States
department of justice and the burean of alcohol, tobacco, and firearms. The coalition
may consult with a representative of an Hawaii affiliate of a national organization
representing providers of mental health services and a representative of an Hawaii
affiliate of a national organization representing advocates for the right to bear arms.
The attorney general shall serve as chairperson of the coalition.

The coalition shall clarify and articulate the best process to seize firearms
from those individuals who are no longer qualified to own or possess firearms, and
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who do not voluntarily relinquish firearms or transfer ownership of firearms. In
addition, the coalition shall determine the best process to keep firearms from
individuals who are no longer qualified to own or possess firearms for mental health
reasons.

The department of the attorney general, in collaboration with the coalition,
shall submit a report of its findings and recommendations to the legislature no later
than twenty days prior to the convening of the 2001 and 2002 Regular Sessions.

Part III.

SECTION 6. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 7. Statutory material to be repealed is bracketed. New statutory
material is underscored.’

SECTION 8. This Act shall take effect upon its approval.
(Approved May 26, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 128 S.B NO. 2545

A Bill for an Act Relating to Glass Recovery.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to improve compliance with, and
enforcement of, the glass advance disposal fee program by clarifying that all glass
importers are subject to record keeping requirements and inspection by the depart-
ment of health, regardless of whether they are registered with the department of
health.

SECTION 2. Section 342G-81, Hawaii Revised Statutes, is amended by
adding a new definition to be appropriately inserted and to read as follows:

*““‘Import”” means to buy, bring, or accept delivery of glass containers from
an address, supplier, or any entity outside of the State of Hawaii.”’

SECTION 3. Section 342G-83, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) All glass container importers [registered with the department] shall
maintain records reflecting the manufacture of their glass containers as well as the
importation and exportation of products packaged in glass. The records shall be
made available, upon request, for inspection by the department; provided that any
proprietary information obtained by the department shall be kept confidential, and
shall not be disclosed to any other person except:

(1) As may be reasonably required in an administrative or judicial proceed-
ing to enforce any provision of this chapter or any rule adopted
pursuant to this chapter; or

(2) Under an order issued by a court or administrative agency hearing
officer.”’
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SECTION 4. Section 342G-88, Hawaii Revised Statutes, is amended to read
as follows:

““I[18342G-88[ 1] Penalties. Any person who violates any provision of this
part, or any rule adopted thereunder, shall be fined not more than $10,000 for each
separate offense. Each day of each violation shall constitute a separate offense. Any
action taken to impose or collect the penalty provided for in this section shall be
considered [a civil} an administrative action.”’

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 26, 2000.)

ACT 129 S.B NO. 2667

A Bill for an Act Relating to No Candidates Filed for an Elective Office.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 12, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

““812- No candidate files nomination papers for an elective office. If
after the close of filing there are no candidates who have filed nomination papers for
an elective office for the primary, special primary, or any special election held in
conjunction with the primary election, the chief election officer or clerk, in the case
of a county election, shall accept nomination papers for that office not later than 4:30
p.m. on the fiftieth day prior to the primary, special primary, or special election.”

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved May 26, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 130 S.B NO. 2670

A Bill for an Act Relating to Elections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-115, Hawaii Revised Statutes, is amended to read as
follows:

¢¢811-115 Arrangement of names on the ballot. (a) The names of the

candidates shall be placed upon the ballot for their respective offices in alphabetical
order except [as]:
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As provided in section 11-118; [and]

For the limitations of the voting system in use[, and except for]; and
For the case of the candidates for vice president and lieutenant gover-
nor in the general election whose names shall be placed immediately
below the name of the candidate for president or governor of the same
political party. _

(b) In elections using the paper ballot or electronic voting systems where the
names of the candidates are printed and the voter records the voter’s vote on the face
of the ballot, the following format shall be used: A horizontal line shall be ruled
between each candidate’s name and the next name, except between the names of
presidential and vice presidential candidates and candidates for governor and lieu-
tenant governor of the same political party in the general election. In such case the
horizontal line [will] shall follow the name of the candidates for vice president and
lieutenant governor of the same political party, thereby grouping the candidates for
president and vice president and governor and lieutenant governor of the same
political party within the same pair of horizontal lines.

(c)! Immediately [after all the names, on the right side of the ballot,] to the
left of (before) or to the right of (after) the candidate name or names, according to
the requirements of the voting system, two vertical lines shall be ruled, so that in
conjunction with the horizontal lines, a box shall be formed [opposite each] to the
left of or to the right of the name and its equivalent, if any.

(d)' In case of the candidates for president and vice president and governor
and lieutenant governor of the same political party, only one box shall be formed
opposite their set of names. The boxes shall be of sufficient size to give ample room
in which to designate the choice of the voter in the manner prescribed for the voting
system in use. All of the names upon a ballot shall be placed at a uniform distance
from the left edge and close thereto, and shall be of uniform size and print subject to
section 11-119.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 26, 2000.)

CEE

Note

1. Should be underscored.

ACT 131 H.B. NO. 2218

A Bill for an Act Relating to Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:19-101.8, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*“(b) All premium taxes collected from captive insurance companies licensed
in this State under this article, all captive insurance company application fees, annual
license fees, and examination fees collected pursuant to this article shall be credited
to the captive insurance administrative fund. Each fiscal year, the commissioner
shall transfer out of the fund and deposit into the insurance regulation fund a total of
forty per cent of the total moneys credited to the fund in the prior fiscal year or
$250,000, whichever is greater, to pay for the expenditures contemplated by this
section. In addition, each fiscal year, the commissioner shall transfer out of the fund
and deposit into the insurance regulation fund up to ten per cent of the total moneys
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credited to the fund in the prior fiscal year for purposes of' promoting Hawaii as a
captive insurance domicile. Disbursements for promotional activities from the insur-
ance regulation fund shall be subject to the approval of the director of commerce and
consumer affairs. Subject to the foregoing expenditure [limit,] limits, all moneys
remaining in the fund shall revert to the general fund.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

ACT 132 S.B NO. 3043

A Bill for an Act Relating to the State Risk Management and Insurance Administra-
tion. :

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to grant the state comptroller
sufficient authority to establish a captive insurance company, which will be owned
by the State, to insure the general liabilities of state agencies pursuant to chapter
41D, Hawaii Revised Statutes.

The State currently self-insures a substantial portion of its assets, and current
insurance policies already maintain deductibles between $50,000 and $3,000,000
per occurrence. In return, the State pays nearly $5,000,000 in premiums per year.
The State will save money under the proposed scheme since the state-owned captive
insurance company will allow the State direct access to the discounted premium
rates available in the reinsurance market.

SECTION 2. Section 41D-1, Hawaii Revised Statutes, is amended by adding
a new definition to be appropriately inserted and to read as follows:

“‘‘Captive insurance company’’ shall have the same meaning as captive
insurance company in section 431:19-101.”

SECTION 3. Section 41D-2, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

“(a) The comptroller, through the risk manager, shall:

(1) Have discretion to purchase casualty insurance for the State or state
agencies, including those employees of the State who, in the comptrol-
ler’s discretion, may be at risk and shall be responsible for the acquisi-
tion of all casualty insurance;

(2) Have discretion to purchase property insurance for the State or state
agencies and shall acquire all property insurance;

(3) Direct and manage all risk management and insurance programs of the
State, except for employee benefits insurance and workers’ compensa-
tion insurance programs or as otherwise provided in chapters 87, 88,
383 to 386A, 392, and 393;

(4) Consult with state agencies to determine what property, casualty, and
other insurance policies are presently in force or are sought by the state
agencies and to make determinations about whether to continue sub-
scribing to insurance policies. In the event that the risk manager’s
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determination is not satisfactory to the state agency, the state agency
may have the risk manager’s decision reviewed by the comptroller. In
this case, the comptroller’s decision shall be final;

(5) Consolidate and combine state insurance coverages, and purchase
excess insurance when, in the comptroller’s discretion, it is appropriate
to do so;

(6) Acquire risk management, investigative, claims adjustment, actuarial,
and other services, except attorney’s services, as may be required for
the sound administration of this chapter;

(7) Gather from all state agencies and maintain data regarding the State’s
risks and casualty, property, and fidelity losses;

(8) In conjunction with the attorney general and as otherwise provided by
this chapter, compromise or settle claims cognizable under chapter 662;

(9) Provide technical services in risk management and insurance to state
agencies; [and]

(10) Be authorized to establish a captive insurance company pursuant to
article 19 of chapter 431 to effectuate the purposes of this chapter; and

[(10)] (1) Do all other things appropriate to the development of sound risk
management practices and policies for the State.”’

SECTION 4. Section 41D-8.5, Hawaii Revised Statutes, is amended to read
as follows: ‘

““[[1841D-8.5{ 1] Insurance for indemnification. The comptroller may [ob-
tain]:
(1) Obtain sufficient loss insurance to cover the liability of the State that
may arise from indemnity provisions agreed to pursuant to section 29-
15.5[.1; and
(2) Obtain appropriate and sufficient reinsurance to cover the liability of a
captive insurance company established pursuant to section 41D-2.”’

SECTION 5. The insurance division shall prepare a study of the feasibility
and cost effectiveness of providing insurance coverage for damage to real property
suffered by the State as a result of fire, flood, or hurricane, and all other insurance
coverage that the insurance commissioner deems appropriate and within the scope of
chapter 41D, Hawaii Revised Statutes, through a captive insurance facility estab-
lished pursuant to chapter 431, Hawaii Revised Statutes. The insurance commis-
sioner shall submit the insurance commissioner’s findings and recommendations,
including any proposed legislation, to the legislature no later than twenty days before
the convening of the regular session of 2001.

SECTION 6. There is appropriated out of the captive insurance administra-
tive fund the sum of $100,000, or so much thereof as may be necessary, for fiscal
year 1999-2000' to carry out the purposes of this Act. The sum appropriated shall be
in addition to the moneys transferred to the insurance regulation fund pursuant to
section 431:19-101.8, Hawaii Revised Statutes. The insurance commissioner shall
transfer the appropriation authorized by this Act to the insurance regulation fund.
The sum appropriated shall be expended by the department of commerce and
consumer affairs.

SECTION 7. Statutory material to be repealed is bracketed. New statutory
material is underscored.
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SECTION 8. This Act shall take effect upon its approval; provided that
section 6 shall take effect on July 1, 2000.

(Approved May 30, 2000.)
Note

1. So in original.

ACT 133 S.B NO. 3190
A Bill for an Act Relating to Captive Insurance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:19-101, Hawaii Revised Statutes, is amended by
adding two new definitions to be appropriately inserted and to read as follows:

‘““‘Branch captive insurance company’’ means an outside captive insurance
company licensed under this article by the commissioner to transact the business of
insurance in this State through a business unit that has its principal place of business
in this State.

‘‘Outside captive insurance company’’ means an insurance company li-
censed under the laws of a jurisdiction other than this State and not otherwise
admitted to do business as an insurance company in this State, that insures the risks
of its parent or any affiliated companies.’’

SECTION 2. Section 431:19-102, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

‘‘(a) Any captive insurance company, when permitted by its articles of
association or charter, may apply to the commissioner for a license to do any and all
insurance set forth in subsection (h); provided that:

(1) No pure captive insurance company may insure any risks. other than

those of its parent and affiliated companies;

(2) No association captive insurance company may insure any risks other -
than those of the member organizations of its association, and their
affiliated companies;

(3) No captive insurance company may provide personal motor vehicle or
homeowner’s insurance coverage or any component thereof, other than
as employee benefits for the employees of a parent, association, or its
members, and their respective afﬁhated companies; or as reinsurance
as may be allowed under this article;! and

(4) No captive insurance company may accept or cede insurance except as
provided in section 431:19-111.

(b) No captive insurance company shall do any insurance business in this

State unless:

(1) It first obtains from the commissioner a license authorizing it to do
insurance business in this State;

(2) Its board of directors holds at least one meeting each year in this State;

(3) It maintains its principal place of business in this State[;], except that a
branch captive insurance company need only maintain the principal
place of a business unit in this State; and

(4) It appoints a resident agent to accept service of process and to other-
wise act on its behalf in this State. Whenever the agent cannot, with
reasonable diligence, be found at the registered office of the captive
insurance company, the commissioner shall be an agent of the captive
insurance company upon whom any process, notice, or demand may be
served.”’
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SECTION 3. Section 431:19-103, Hawaii Revised Statutes, is amended to
read as follows:

¢§431:19-103 Names of companies. No captive insurance company shall
adopt a name that is the same, deceptively similar, or likely to be confused with or
mistaken for any other existing business name registered in the State[.], except that
the commissioner may allow a branch captive insurance company to be licensed in
this State under a different trade name if the normal name of the branch captive
insurance company is not available for use in this State.”’

SECTION 4. Section 431:19-104, Hawaii Revised Statutes, is amended to
read as follows:

¢§431:19-104 Minimum capital; letter of credit, security. (a) Subject to
subsection (c), no captive insurance company incorporated as a stock insurer shall be
issued a license unless it shall possess and thereafter maintain unimpaired paid-in
capital of an amount established and deemed appropriate by the commissioner.

(b) The capital may be in the form of cash, in the form of an irrevocable letter
of credit issued by a bank chartered by this State or a member bank of the Federal
Reserve System, or other security approved by the commissioner.

(c) Minimum capital or surplus requirements for captive insurance compa-
nies shall be as follows:

(1) Class 1: $100,000;

(2) Class 2: $250,000;

(3) Class 3: $500,000 for risk retention captive insurance companies, and

$750,000 for association captive insurance companies; and

(4) Class 4: $1,000,000.

The foregoing requirements do not limit the commissioner’s discretionary authority
to require a captive insurance company to possess and maintain a greater amount of
capital or surplus in order to preserve the solvency of the company, nor do such
requirements limit or diminish any other applicable provision of law that may
require a captive insurance company to maintain a particular level of capital, surplus,
assets, or investments.

(d) In the case of a branch captive insurance company, and in lieu of
minimum capital or surplus under this section or section 431:19-105, the commis-
sioner shall determine the amount and form of security to be maintained by the
branch captive insurance company in this State after taking into consideration:

(1) The amount of risk written through and retained by the branch captive

insurance company in this State;

(2) The financial condition of the outside captive insurance company

whose branch office is located in this State;

(3) Trusts or other security posted for ceding insurers; and

(4) Any other factors the commissioner deems appropriate.

The security required by the commissioner may be in the form of cash or invest-
ments, an irrevocable letter of credit issued by a bank chartered in this State or a
member bank of the Federal Reserve System, a trust, or any other forms of security
deemed appropriate by the commissioner.”’

SECTION 5. Section 431:19-107, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:19-107 Financial statements and other reports. (a) Each pure

captive insurance company shall submit to the commissioner a statement of financial
condition written according to generally accepted accounting principles and audited

259



ACT 133

by an independent certified public accountant on or before the last day of the sixth
month following the end of the company’s fiscal year.

(b) Each captive insurance company that is not a pure captive insurance
company shall annually file with the commissioner the following:

(1) Annual statement and audit:

(A) On or before March 1, or such day subsequent thereto as the
commissioner upon request and for cause may specify, an annual
statement using the National Association of Insurance Commis-
sioners’ annual statement blank plus any additional information
required by the commissioner, which shall be a true statement of
its financial condition, transactions, and affairs as of the immedi-
ately preceding December 31. The reported information shall be
verified by oaths of at least two of the captive’s principal officers;

(B) On or before June 1, or such day subsequent thereto as the
commissioner upon request and for cause may specify, an audit
by a designated independent certified public accountant or ac-
counting firm of the financial statements reporting the financial
condition and results of the operation of the captive;

(C) The annual statement and audit shall be prepared in accordance
with the National Association of Insurance Commissioners’ an-
nual statement instructions, following the practice and proce-
dures prescribed by the National Association of Insurance Com-
missioners’ practices and procedures manuals. Each risk
retention group shall also comply with section 431:3-302; and

(2) On or before each March 1, or such day subsequent thereto as the

commissioner upon request and for cause may specify, a risk-based

capital report in accordance with section 431:3-402; provided that class

3 association captive insurance companies and class 4 captive insur-

ance companies shall not be required to file their risk-based capital

reports with the National Association of Insurance Commissioners.

(c) The statements required to be filed in subsections (a) and (b) shall include
but not be limited to actuarially appropriate reserves for:

(1) Known claims and expenses associated therewith;

(2) Claims incurred but not reported and expenses associated therewith;

(3) Unearned premiums; and

(4) Bad debts, reserves for which shall be shown as liabilities.

An actuarial opinion regarding reserves for known claims and expenses associated
therewith and claims incurred but not reported and expenses associated therewith
shall be included in the audited statements, except that the actuarial opinion for
captive insurance companies other than pure captive insurance companies shall be
filed with the annual statement required under subsection (b), on or before March 1
each year. The actuarial opinion shall be given by a member of the American
Academy of Actuaries or other qualified loss reserve specialist as defined in the
annual statement adopted by the National Association of Insurance Commissioners.

(d) The commissioner may prescribe the format and frequency of other
reports which may include, but shall not be limited to, summary loss reports and
quarterly financial statements.

(e) The commissioner may suspend or revoke the certificate of authority or
fine any captive insurer that fails to file any of the documents required by subsec-
tions (a) and (b). The fine shall be not more than $500 per day past the due date.

(f) Each branch captive insurance company shall file with the commissioner
copies of all reports and financial statements required to be filed by the outside
captive insurance company of the branch captive insurance company under the laws
of the jurisdiction in which the outside captive insurance company is domiciled. The
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copies of the reports and financial statements shall be certified under oath by two
officers of the outside captive insurance company and shall be filed with the
commissioner no later than thirty days after the reports and financial statements are
filed with the insurance regulator of the domicile of the outside captive insurance
company. In addition to, and at the same time as the foregoing filings with the
commissioner, the outside captive insurance company shall file a statement signed
by two of its executive officers, one of which must be the president or chief financial
officer, setting forth the gross premiums written, reinsurance ceded and accepted,
and reserves and other liabilities associated with the insurance business written
through the branch captive insurance company in this State.

If the commissioner is not satisfied that the reports, financial statements, and
statement required to be filed under this subsection fairly and adequately describe
the financial condition of the outside captive insurance company and the business
underwritten through the branch captive insurance company in this State, the
commissioner may require the branch captive insurance company to file an annual

- statement pursuant to subsection (a) within a reasonable time after notification of
such requirement.”’

SECTION 6. Section 431:19-108, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:19-108 Examinations and investigations. (a) The commissioner or
any examiner authorized by the commissioner may conduct an examination of any
captive insurance company as often as the commissioner deems appropriate; pro-
vided that an examination shall be conducted at least once every three years. The
commissioner or any authorized examiner shall thoroughly inspect and examine the
captive insurance company’s affairs to ascertain its financial condition, its ability to
fulfill its obligations, and whether it has complied with this article.

(b) The powers, authorities, and duties relating to examinations vested in and
imposed upon the commissioner under section 431:2-301 through section 431:2-
307.5 of the code are extended to and imposed upon the commissioner in respect to
examinations of captive insurance companies.

(c) All examination reports conducted by the commissioner, or a designated
agent of the commissioner, of any pure captive insurance company shall remain
confidential unless the commissioner determines that the pure captive insurance
company is in an adverse financial condition and the commissioner reasonably
believes that the interest of the public necessitates the opening of the information
contained in the examination report for public inspection.

(d) Each branch captive insurance company shall file annually with the
commissioner a certificate of compliance issued by the insurance regulatory author-
ity of the jurisdiction in which the outside captive insurance company of the branch
captive insurance company is domiciled along with certified copies of any examina-
tion reports conducted of the outside captive insurance company by its domiciliary
insurance regulator during the preceding calendar year. These filings shall be made
with the commissioner by March 1 of each year. So long as the branch captive
insurance company complies with the requirements of this subsection, and unless
otherwise deemed necessary by the commissioner, any examination of the branch
captive insurance company under this subsection shall be only with respect to the
business underwritten by the branch captive insurance company in this State. If
necessary, however, the commissioner may examine the outside captive insurance
company of any branch captive insurance company licensed under this article.”’

SECTION 7. Section 431:19-115, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
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““(a) No insurance laws of this State other than those contained in this article,
or contained in specific references contained in this section or article, shall apply to
captive insurance companies formed under this article.

In addition to this article, article 1, article 2, part III of article 3, article 4A,
parts I and IT of article 5, article 6, article 11, and article 15 of this chapter shall apply
to captive insurance companies other than pure captive insurance companies|,] and
branch captive insurance companies, unless these other laws are inconsistent with
this article or the commissioner by rule, regulation, or order determines, on a case by
case basis that these other laws should not apply thereto.

In addition to this article and the articles or portions thereof referenced in this
section, chapter 431K shall apply to risk retention captive insurance companies
licensed under this article.” ‘

SECTION 8. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 9. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

Note

1. Semicolon should be underscored.

ACT 134 H.B. NO. 1949

A Bill for an Act Relating to Alien Aquatic Organisms.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the introductions of alien aquatic
plants and animals, as well as alien terrestrial plants and animals, are potentially
harmful to both the environment and economy of the State.

In other parts of the world, the harmful effects of similar arrivals have been
dramatic. Most alarming is the transport of organisms that create public health
problems. For example:

(1) Cholera bacteria found in water samples from Mobile Bay, Alabama,
are thought to have been brought in by ballast water discharged from
ships from South America, which took on coastal water contaminated
by a 1991 cholera epidemic. The presence of this disease, in turn, was
blamed on bacteria-contaminated ballast water carried by ships from
Asia;

(2) Dinoflagellates transported by ballast water have caused toxic red tides
in Australia and elsewhere, killing fin fish and rendering shellfish
poisonous to humans;

(3) In San Francisco Bay, the establishment of an inedible Asian clam has
caused the recreational fishery to collapse;

(4) In the Great Lakes, the zebra mussel has not only destroyed valuable
commercial and recreational fisheries, it has also clogged the water
intake lines of dozens of shoreline communities, causing tens of mil-
lions of dollars in damage; and

(5) In 1991, the governor of Washington designated $100,000 in emer-
gency funds to control the introduction and spread of green crab in
order to protect shellfish growers.

In Hawaii, several species of alien aquatic organisms, intentionally intro-

duced or brought in by ballast water or on the huils of boats, have already become
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established, displacing native species, altering aquatic ecosystems, and causing
economic damage. For example:

(1) The seaweed Acanthophora, which arrived in Hawaii in 1950, on the
hull of a barge towed from Guam, spread rapidly to most of the islands
by 1960, displacing native limu;

(2) An alcyonarian (soft coral), Carijoa riisei from the Caribbean, probably
arrived on the hull of a ship, and by the end of the 1970s, covered a
portion of Honolulu Harbor; and

(3) A South Pacific goby, Mugilogovius cavifrons, which was probably
introduced via ballast water in Pearl Harbor in 1987, has moved into
streams and competes with the native o‘opu.

The most recent example is a barnacle normally found in the Caribbean, the

Gulf of Mexico, and Brazil. It was probably introduced into either Pear]l Harbor or
Honolulu Harbor from the hull of a ship that travelled through the Panama Canal.
This barnacle has now spread throughout Hawaii, and is even found as far away as
Midway.

Based on these and other experiences, it is apparent that once introduced, the
control of alien aquatic organisms is both difficult and expensive. Complete eradica-
tion is probably impossible. Therefore, the ideal solution is to prevent their introduc-
tion.

In 1999, President Clinton announced a $29,000,000 plan to boost efforts
against costly and troublesome non-native species of plants and animals. The
President directed all federal agencies to address the spread of non-native species
and called for the preparation of a national management plan by July 1, 2000.

Hawaii needs to be a part of this federal effort, not only to prevent the
introduction of alien terrestrial species such as the brown tree snake, but alien
aquatic species as well. Unfortunately, there is no lead state agency designated to
prevent the unintentional introduction of alien aquatic organisms or to control these
organisms once they have become established in Hawaii’s aquatic ecosystems.

Act 237, Session Laws of Hawaii 1997, established the alien aquatic organ-
ism task force which determined that current law does not address the unintentional
introduction of alien aquatic species via vessel. Neither does current law address the
disposition of ballast water and fouling agents.

The purpose of this Act is to implement certain recommendations of the task
force by:

(1) Designating the department of land and natural resources as the lead

agency to prevent the introduction of alien aquatic organisms into
Hawaii’s environment; and

(2) Authorizing the department to draft rules and guidelines to address the
problem.

The legislature recognizes the severity of the problem of alien species
introduction and that there is currently a lack of sufficient funds to effectively
address this problem. The purpose of designating the department of land and natural
resources as the lead state agency is to facilitate the seeking of federal and other
funds, should these funds be available. The legislature also recognizes that should
these funds not be available, the department of land and natural resources will be
limited in its ability to prevent alien species introductions.

SECTION 2. Chapter 187A, Hawaii Revised Statutes, is amended by adding
a new part to be appropriately designated and to read as follows:
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“PART . ALIEN AQUATIC ORGANISMS

§187A- Definitions. For the purposes of this part, ‘‘high risk vessel’”
includes fishing and recreational vessels and floating structures, such as barges, dry
docks, drilling rigs, and cranes, which have spent extended periods of time tied up in
out-of-state ports.

§187A-  Alien aquatic organisms; lead agency; rules. (a) The depart-
ment is designated as the lead state agency for preventing the introduction and
carrying out the destruction of alien aquatic organisms through the regulation of
ballast water discharges and hull fouling organisms. The department may establish
an interagency team to address the concerns relating to alien aquatic organisms.

(b) The department may adopt rules in accordance with chapter 91, including
penalties, to carry out the purposes of this part. The rules may include standards for
the department and the United States Coast Guard to use as part of their respective
inspection protocols. The rules may also include implementation of a course of
action in relation to the arrival or pending arrival of a high risk vessel.

(c) The governor may enter into an agreement with the U.S. Secretary of
Transportation to carry out the purposes of this part, including but not limited to the
enforcement of state law.”’

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

ACT 135 H.B. NO. 2017

A Bill for an Act Relating to Collection Agencies.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 443B, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

““§443B- Exempt out-of-state collection agency. (a) A collection
agency licensed or registered as a collection agency in another state, may apply for
designation as an exempt out-of-state collection agency and conduct business in this
State pursuant to this section. A collection agency granted designation as an exempt
out-of-state collection agency shall be exempt from registration and other regulatory
requirements under this chapter except as provided in this section.

(b) A collection agency may apply for designation as an exempt out-of-state
collection agency; provided that the collection agency:

(1) Islicensed or registered as a collection agency under the laws of a state

that:
(A) Regulates collection agencies; and
(B) Does not require a Hawaii collection agency to obtain a license or
register to collect debts in that state if the activities of the Hawaii
collection agency are limited to those described in paragraphs
(2), (3), and (4);
(2) Is collecting debts on behalf of an out-of-state creditor;
(3) Does not solicit or engage in collection activities for clients in this
State; and
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(4) Only collects debts in this State using interstate communication meth-

ods, including telephone, facsimile, or mail.

(c) An applicant for designation as an exempt out-of-state collection agency
shall submit the following:

(1) An application for an out-of-state collection agency exemption as

prescribed by the director;

(2) Verification that:

(A) The collection agency holds a current license, permit, or registra-
tion to conduct business as a collection agency in another state;

(B) Isin good standing with and has complied with the laws of that
state, including the maintenance of a bond, if required, and in the
amount required by the state; and

(C) The collection agency’s state of licensure does not require Ha-
waii collection agencies to register or become licensed in that
state before collecting debts in that state;

(3) An agreement in writing to comply with the requirements of sections

443B-9, 443B-15, 443B-16, 443B-17, 443B-18, and 443B-19; and

(4) Payment of the following nonrefundable fees:

(A) With the application, an application fee of $25; and
(B) Upon approval of an out-of-state collection agency exemption,
the compliance resolution fund fee for collection agencies.

(d) An exempt out-of-state collection agency may renew the exemption
biennially by June 30 of each even-numbered year pursuant to subsection (c).

(e) An out-of-state collection agency shall not collect or attempt to collect
any money or any other form of indebtedness alleged to be due and owing from any
person who resides or does business in this State without first registering under this
chapter or receiving an exemption pursuant to this section.

(f) An exempt out-of-state collection agency shall be subject to sections
443B-9, 443B-15, 443B-16, 443B-17, 443B-18, and 443B-19, and all remedies
provided by this chapter and by any other law.”’

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 136 H.B. NO. 2183

A Bill for an Act Relating to the Issuance of Special Purpose Revenue Bonds to
Assist Industrial Enterprises.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that although production of fuel grade
ethanol from agricultural or municipal solid waste byproducts has demonstrated its
value as a clean, economical additive to gasoline, a component of biodiesel fuel, and
a gasoline substitute in flexible fuel vehicles, Hawaii continues to dépend almost
entirely upon imported petroleum to meet its transportation and energy needs. The
legislature finds that the integration of ethanol production with the operation of
sugar mills can make a positive contribution to the operating profits in the sugar
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industry and the long-term viability of sugar in Hawaii. The legislature finds that the
agricultural, environmental, energy, and economic policies of the State would be
substantially forwarded by the effective utilization of technology to convert agricul-
tural residues, green waste, and municipal solid waste into fuel grade ethanol for use
as a fuel blend or additive. Financial assistance is essential to stimulate investment of
the capital required to construct ethanol production plants that will provide the State
with an alternative energy product that would reduce Hawaii’s dependence on
imported petroleum, as well as assist in the revival of the State’s agricultural
economy. The legislature further finds that the project development team of the
Worldwide Energy Group, Inc., including the world’s premier ethanol plant design
and engineering firm, local landowners, sugar mills, and scientists with access to
demonstrated state of the art conversion technology, has developed, as part of the
Hawaii Sugar Ethanol Project, a coherent, prudent, and viable program for the
production of ethanol in Hawaii.

For the foregoing reasons, the legislature finds and declares that the issuance
of special purpose revenue bonds under this Act is in the public interest and is
beneficial to the public health, safety, and general welfare.

The legislature further finds that part V, chapter 39A, Hawaii Revised
Statutes, permits the State to financially assist industrial enterprises through the
issuance of special purpose revenue bonds and that the issuance of special purpose
revenue bonds under this Act is in the public interest and for the public health,
safety, and general welfare of the State. The legislature finds that Worldwide Energy
Group, Inc., a Hawaii corporation, is an industrial enterprise meeting the qualifica-
tions for special purpose revenue bond assistance under chapter 39A, part V, Hawaii
Revised Statutes. The special purpose revenue bonds authorized under this Act will
provide low interest rate bond financing for the construction of a fuel grade ethanol
production plant on the island of Kauai and other appropriate locations in the State.

SECTION 2. Pursuant to part V, chapter 39A, Hawaii Revised Statutes, the
department of budget and finance, with the approval of the governor, is authorized to
issue in one or more series special purpose revenue bonds in a total amount not to
exceed $50,000,000 for the purpose of assisting Worldwide Energy Group, Inc., a
Hawaii corporation, in the planning, design, construction, and operation of any and
all elements of the Hawaii Sugar Ethanol Project, including a multi-million gallon
per year fuel grade ethanol facility on the island of Kauai and other appropriate
locations in the State. The legislature finds and determines that the activities and
facilities of Worldwide Energy Group, Inc., constitute a project as defined in part V,
chapter 39A, Hawaii Revised Statutes, and that the financing thereof is assistance to
an industrial enterprise.

SECTION 3. The special purpose revenue bonds issued under this Act shall
be issued pursuant to part V, chapter 39A, Hawaii Revised Statutes, relating to the
power to issue special purpose revenue bonds to assist industrial enterprises serving
the general public.

SECTION 4. The department of budget and finance shall process applica-
tions for special purpose revenue bonds under this Act in accordance with the
requirements of its ‘“Formal Application for Financing of an Industrial Enterprise.”’
The department shall report to the legislature twenty days before the convening of
the regular sessions of 2001 and 2002 regarding the status of the issuance of the
special purpose revenue bonds authorized by this Act.

SECTION 5. The authorization to issue special purpose revenue bonds under
this Act shall lapse on June 30, 2004.
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SECTION 6. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

ACT 137 H.B. NO. 2273

A Bill for an Act Relating to the Hawaii Children’s Trust Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that public policies and programs ad-
dressing child maltreatment have developed based on an overall understanding of
the extent of maltreatment and its consequences to society. Maltreatment commonly
includes physical abuse, sexual abuse, neglect, and emotional abuse. The Child
Abuse Prevention and Treatment Act, Public Law 93-247 (1974), defines child
maltreatment as: ‘“The physical and mental injury, sexual abuse, neglected treatment
or maltreatment of a child under eighteen by a person who is responsible for the
child’s welfare under circumstances which indicate the child’s health and welfare is
harmed and threatened thereby, as determined in accordance with the regulations
prescribed by the Secretary of Health, Education, and Welfare.’’ It is clear that since
1974, abusive behavior is often perpetrated by strangers as well.

The legislature further finds that the extent of child abuse and neglect is
difficult to accurately quantify because many incidences of abuse or neglect are not
reported to authorities. Although the number of incidences of child abuse or neglect
may be difficult to ascertain, the prevalence of abuse and neglect is indisputable.
Prevalence is determined by the overall numbers of reported cases and by surveys of
unreported cases, which yield percentage figures in relation to the total population.

Experts believe that the effects of maltreatment are unique to each individual
child, although serious consequences often result depending on the intensity and
frequency of maltreatment. The child’s characteristics, relationship to the perpetra-
tor, and access to supportive and treatment services influence the effects of maltreat-
ment. However, children who are maltreated often experience disrupted growth and
development. Adverse effects have been identified as physical, cognitive, emotional,
and social development, and these consequences tend to accumulate over time.
Research indicates that the negative effects on development can often be reversed
with timely identification of the maltreatment and appropriate intervention.

The Hawaii children’s trust fund was established by Act 336, Session Laws
of Hawaii 1993, to serve as a medium for a public-private partnership for family
strengthening to prevent child abuse and neglect. The trust fund makes grants to
private, nonprofit organizations, public agencies, or qualified persons to provide
community-based services and education, serving as an example of shared priority
setting and decision making between public citizens, state officials, elected officials,
and professionals. The trust fund maximizes financial resources by serving as a
repository for federal and state funds, as well as private contributions from corpora-
tions and other businesses, foundations, individuals, and other interested parties.

The legislature further finds that the Hawaii children’s trust fund has amelio-
rated poor conditions for Hawaii’s most vulnerable population by identifying and
funding those programs that have had effective outcomes.

The Hawaii community foundation administers the Hawaii children’s trust
fund. The foundation has been successfully managing charitable endowments since
1916. According to the foundation, in testimony before the senate in the 1999
session, a cost benefit analysis done in Hawaii and in other states demonstrated that
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effective abuse and neglect prevention programs that strengthen families are less
costly than treating children who have been abused or neglected.

An appropriation to the Hawaii children’s trust fund would ensure that a
more complete safety net is put in place for children and their families.

The purpose of this Act is to make an appropriation to the Hawaii children’s
trust fund from the Hawaii tobacco settlement special fund.

SECTION 2. There is appropriated out of the Hawaii tobacco settlement
special fund of the State of Hawaii the sum of $250,000 or so much thereof as may
be necessary for fiscal year 2000-2001 to be paid into the Hawaii children’s trust
fund to be used for the purposes under section 350B-2(c), Hawaii Revised Statutes;
provided that the department of health submit a detailed financial report of the
Hawaii children’s trust fund to the legislature no later than twenty days prior to the
convening of the regular session of 2001. This appropriation shall take precedence
over the transfers to the emergency and budget reserve fund, the department of
health tobacco special fund, and the Hawaii tobacco prevention and control trust
fund provided for in section 328L-2, Hawaii Revised Statutes.

SECTION 3. The sum appropriated shall be expended by the department of
health for the purposes of this Act.

SECTION 4. This Act shall take effect on July 1, 2000.
(Approved May 30, 2000.)

ACT 138 H.B. NO. 2476

A Bill for an Act Relating to Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:10C-304, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:10C-304 Obligation to pay personal injury protection benefits.
For purposes of this section, the term ‘‘personal injury protection insurer’’ includes
personal injury protection self-insurers. Every personal injury protection insurer
shall provide personal injury protection benefits for accidental harm as follows:
(1) Except as otherwise provided in section 431:10C-305(d), in the case of
injury arising out of a motor vehicle accident, the insurer shall pay,
without regard to fault, to the provider of services on behalf of the
following persons who sustain accidental harm as a result of the
operation, maintenance, or use of the vehicle, an amount equal to the
personal injury protection benefits as defined in section 431:10C-
103.5(a) payable for expenses to that person as a result of the injury:
(A) Any person, including the owner, operator, occupant, or user of
the insured motor vehicle;
(B) Any pedestrian (including a bicyclist); or
(C) Any user or operator of a moped as defined in section 249-1;
provided that this paragraph shall not apply in the case of injury to or
death of any operator or passenger of a motorcycle or motor scooter as
defined in section 286-2 arising out of a motor vehicle accident, unless
expressly provided for in the motor vehicle policy;
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(2) Payment of personal injury protection benefits shall be made as the
benefits accrue, except that in the case of death, payment of benefits
under section 431:10C-302(a)(5) may be made immediately in a lump
sum payment, at the option of the beneficiary;

(3) (A) Payment of personal injury protection benefits shall be made
within thirty days after the insurer has received reasonable proof
of the fact and amount of benefits accrued, and demand for
payment thereof. All providers must produce descriptions of the
service provided in conformity with applicable fee schedule
codes;

(B) If the insurer elects to deny a claim for benefits in whole or in
part, the insurer shall, within thirty days, notify the claimant in
writing of the denial and the reasons for the denial. The denial
notice shall be prepared and mailed by the insurer in triplicate
copies and be in a format approved by the commissioner. In the
case of benefits for services specified in section 431:10C-
103.5(a) the insurer shall also mail a copy of the denial to the
provider; and

(C) If the insurer cannot pay or deny the claim for benefits because
additional information or loss documentation is needed, the in-
surer shall, within the thirty days, forward to the claimant an
itemized list of all the required documents. In the case of benefits
for services specified in section 431:10C-103.5(a) the insurer
shall also forward the list to the service provider;

(4) Amounts of benefits which are unpaid thirty days after the insurer has
received reasonable proof of the fact and the amount of benefits
accrued, and demand for payment thereof, after the expiration of the
thirty days, shall bear interest at the rate of one and one-half per cent
per month;

(5) No part of personal injury protection benefits paid shall be applied in
any manner as attorney’s fees in the case of injury or death for which
the benefits are paid. The insurer shall pay, subject to section 431:10C-
211, in addition to the personal injury protection benefits due, all
attorney’s fees and costs of settlement or suit necessary to effect the
payment of any or all personal injury protection benefits found due
under the contract. Any contract in violation of this provision shall be
illegal and unenforceable. It shall constitute an unlawful and unethical
act for any attorney to solicit, enter into, or knowingly accept benefits
under any contract; [and

(6) Any insurer who violates this section shall be subject to section
431:10C-117(b) and (c).]

(6) Disputes between the provider and the insurer over the amount of a
charge or the correct fee or procedure code to be used under the
workers’ compensation supplemental medical fee schedule shall be
governed by section 431:10C-308.5; and

(1) Any insurer who violates this section shall be subject to section
431:10C-117(b) and (c).””

SECTION 2. Section 431:10C-308.5, Hawaii Revised Statutes, is amended
to read as follows:

¢§431:10C-308.5 Limitation on charges. (a) As used in this article, the
term [‘‘workers’ compensation schedules’”] ‘‘workers’ compensation supplemental
medical fee schedule’” means the [schedules] schedule adopted and as may be
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amended by the director of labor and industrial relations for workers’ compensation
cases under chapter 386, establishing fees and frequency of treatment guidelines],
and contained in sections 12-13-30, 12-13-35, 12-13-38, 12-13-39, 12-13-45, 12-13-
85 through 92, and 12-13-94, Hawaii administrative rules]. References in the
workers” compensation [schedules] supplemental medical fee schedule to ‘‘the
employer”’, “‘the director”’, and ‘‘the industrial injury’’, shall be respectively
construed as references to ‘‘the insurer’’, ‘‘the commissioner’’, and ‘‘the injury
covered by personal injury protection benefits”” for purposes of this article.

(b) The charges and frequency of treatment for services specified in section
431:10C-103.5(a), except for emergency services provided within seventy-two
hours following a motor vehicle accident resulting in injury, shall not exceed the
charges and frequency of treatment permissible under the workers’ compensation
[schedules.] supplemental medical fee schedule. Charges for independent medical
examinations, including record reviews, physical examinations, history taking, and
reports, to be conducted by a licensed Hawaii provider unless the insured consents to
an out-of-state provider, shall not exceed the charges permissible under the {work-
ers’ compensation schedules for consultation for a complex medical problem.]
appropriate codes in the workers’ compensation supplemental fee schedule. The
workers’ compensation [schedules] supplemental medical fee schedule shall not
_apply to independent medical examinations conducted by out-of-state providers[;
provided that] if the charges for the examination are reasonable. The independent
medical examiner shall be selected by mutual agreement between insurer and
claimant; provided that if no agreement is reached, the selection may be submitted to
the commissioner, arbitration or circuit court. The independent medical examiner
shall be of the same specialty as the provider whose treatment is being reviewed,
unless otherwise agreed by the insurer and claimant. All records and charges relating
to an independent medical examination shall be made available to the claimant upon
request. The commissioner may adopt administrative rules relating to fees or fre-
quency of treatment for injuries covered by personal injury protection benefits. If
adopted, these administrative rules shall prevail to the extent that they are inconsist-
ent with the workers’ compensation [schedules.] supplemental medical fee schedule.

(c) Charges for services for which no fee is set by the workers’ compensation
[schedules] supplemental medical fee schedule or other administrative rules adopted
by the commissioner shall be limited to eighty per cent of the provider’s usual and
customary charges for these services. ,

(d) Services for which no frequency of treatment guidelines are set forth in
the workers’ compensation [schedules] supplemental medical fee schedule or other
administrative rules adopted by the commissioner shall be deemed appropriate and
reasonable expenses necessarily incurred if so determined by a provider.

(e) In the event of a dispute between the provider and the insurer over the
amount of a charge or the correct fee or procedure code to be used under the
workers’ compensation supplemental medical fee schedule, the insurer shall:

(1) Pay all undisputed charges within thirty days after the insurer has
received reasonable proof of the fact and amount of benefits accrued
and demand for payment thereof; and

(2) Negotiate in good faith with the provider on the disputed charges for a
period up to sixty days after the insurer has received reasonable proof
of the fact and amount of benefits accrued and demand for payment
thereof.

If the provider and the insurer are unable to resolve the dispute, the provider, insurer,
or claimant may submit the dispute to the commissioner, arbitration, or court of
competent jurisdiction. The parties shall include documentation of the efforts of the
insurer and the provider to reach a negotiated resolution of the dispute.
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[(e)] (f) The provider of services described in section 431:10C-103.5(a) shall
not bill the insured directly for those services but shall bill the insurer for a
determination of the amount payable. The provider shall not bill or otherwise
attempt to collect from the insured the difference between the provider’s full charge
and the amount paid by the insurer.

[()] (g) A health care provider shall be compensated by the insurer for
preparing reports documenting the need for treatments which exceed the [schedules]
workers’ compensation supplemental medical fee schedule in accordance with the
fee schedule for special reports. The health care provider may assess the cost of
preparing a report to the insurer at no more than $20 per page up to a maximum of
$75 for each report.”’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

ACT 139 S.B NO. 2112

A Bill for an Act Relating to the Waianae Coast Community Benchmarking Pilot
Project.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature established the Waianae coast community
benchmarking pilot project in Act 314, Session Laws of Hawaii 1997, to further
benchmarking efforts to develop the economy and improve the quality of life on the
Waianae coast. Various private organizations inctuding the Chamber of Commerce
of Hawaii, the Aloha United Way, the Business Roundtable, the Hawaii Community
Foundation, the Hawaii Community Services Council, and the Polynesian Voyaging
Society have participated in the benchmarking pilot process. However, the process
was not financially supported by the legislature under Act 314 in 1997. In addition,
the private organizations involved have expended their own funds to provide
technical support to the process. The legislature finds that without legislative support
through appropriations, the benchmarking pilot project will not succeed.

The purpose of this Act is to appropriate funds to support the benchmarking
pilot project and to extend the duration of the project for three years until June 30,
2003

SECTION 2. Act 314, Session Laws of Hawaii 1997, is amended by
amending section 4 to read as follows:

“SECTION 4. This Act shall take effect upon its approval and shall be
repealed on June 30, [2000.] 2003.””

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $2, or so much thereof as may be necessary for fiscal year 2000-
2001, to support the work of the Waianae coast community benchmarking pilot
project established in Act 314, Session Laws of Hawaii 1997, as follows:

(1)  $1 for the various subprojects of the benchmarking pilot project; and
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(2) $1 as a grant-in-aid to fund the Hawaii Community Services Council
for the provision of technical support to the benchmarking pilot project.

SECTION 4. The sum appropriated shall be expended by the department of
business, economic development, and tourism for the purposes of this Act.

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect upon its approval, except that sections
3 and 4 shall take effect on July 1, 2000, and section 2 shall take effect on June 29,
2000.

(Approved May 30, 2000.)

ACT 140 S.B NO. 2254

A Bill for an Act Relating to Privacy of Health Care Information.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 323C-1, Hawaii Revised Statutes, is amended by
amending the definition of ‘nonidentifiable health information’’ to read:

““““Nonidentifiable health information’” means any information that meets
all of the following criteria: would otherwise be protected health information except
that the information in and of itself does not reveal the identity of the individual
whose health or health care is the subject of the information and [there is no
reasonable basis to believe that the information could be used, either alone or with
other information that is, or should reasonably be, known to be available to
recipients of the information, to reveal the identity of that individual.] will not be
used in any way that would identify the subjects of the information or would create
protected health information.”’

SECTION 2. Section 323C-21, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) For the purpose of treatment or qualified health care operations, an
entity may only use or disclose protected health information [within the entity] if the
use or disclosure is properly noticed pursuant to sections 323C-13 and 323C-22. For
all other uses and disclosures, an entity may only use or disclose protected health
information, if the use or disclosure is properly consented to pursuant to section
323C-23. Disclosure to agents of an entity [described in subsection (a)] shall be
considered as a disclosure within an entity.”’

SECTION 3. Section 323C-37, Hawaii Revised Statutes, ié amended to read
as follows:

[118323C-37[1] Health research. (a) A health care provider, health plan,
public health authority, employer, insurer, or educational institution may disclose
protected health information to a health researcher if the following requirements are
met:

(1) The research shall have been approved by an institutional review board.

In evaluating a research proposal, an institutional review board shall
require that the proposal demonstrate a clear purpose, scientific integ-
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rity, and a realistic plan for maintaining the confidentiality of protected
health information[;]. Research not otherwise subjected by federal
regulation to institutional review board review shall be subject only to
the review requirements of this paragraph,;

(2) The health care provider, health plan, public health authority, em-
ployer, insurer, or educational institution shall only disclose protected
health information which it has previously created or collected; and

(3) The holder of protected health information shall keep a record of all
health researchers to whom protected health information has been made
available.

(b) A health researcher who receives protected health information shall
remove and destroy, at the earliest opportunity consistent with the purposes of the
project involved, any information that would enable an individual to be identified.

(c) A health researcher who receives protected health information shall not
disclose or use the protected health information or unique patient identifiers for any
purposes not reviewed by an institutional review board under this part or for any
purposes other than the health research project for which the information was
obtained, except that the health researcher may disclose the information pursuant to
section 323C-35(a).”’

SECTION 4. (a) There is established the medical privacy task force within
the office of information practices for administrative purposes. The task force shall
advise and assist the office of information practices in analyzing health care
information issues for the purpose of drafting rules to implement the requirements of
chapter 323C, Hawaii Revised Statutes.

(b) Members of the task force shall be chosen by the director of the office of
information practices and the task force shall consist of at least one representative
from each of the following groups: health care consumer organizations, provider
organizations, hospitals, individual and group medical practitioners, health insur-
ance plans, health care data organizations, medical researchers, employers, pharma-
ceutical companies, department of health, and department of commerce and con-
sumer affairs.

(¢) The medical privacy task force shall submit a report of findings and
recommendations, including recommended legislation, concerning health care is-
sues that need statutory revision to chapter 323C, Hawaii Revised Statutes, to the
legislature no later than twenty days prior to the convening of the regular session of
2001. The task force shall continue until terminated by the director of the office of
information practices.

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act, upon its approval, shall take effect on June 30, 2000.
(Approved May 30, 2000.)
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ACT 141 S.B NO. 2521

A Bill for an Act Relating to Professional Service Contracts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 103D-304, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§103D-304 Procurement of professional services. (a) Professional ser-
vices shall be procured in accordance with sections 103D-302, 103D-303, 103D-
305, 103D-306, or 103D-307, or this section. Contracts for professional services
shall be awarded on the basis of demonstrated competence and qualification for the
type of services required, and at fair and reasonable prices.

(b) At a minimum, before the beginning of each fiscal year, the head of each
purchasing agency shall publish a notice inviting persons engaged in providing
professional services which the agency anticipates needing in the next fiscal year, to
submit current statements of qualifications and expressions of interest to the agency.
Additional notices may be given if:

(1) The response to the initial notice is inadequate;

(2) The response to the initial notice does not result in adequate representa-

tion of available sources; or

(3) Previously unanticipated needs for professional services arise.

The chief procurement officer may specify a uniform format for statements of
qualifications. Persons may amend these statements by filing a new statement prior
to the date designated for submission.

(c) The head of the purchasing agency shall designate a review committee
consisting of a minimum of three employees from the agency or from another
governmental body, with sufficient education, training, and licenses or credentials
for each type of professional service which may be required. The committee shall
review and evaluate all submissions and other pertinent information, including
references and reports, and prepare a list of qualified persons to provide these
services. Persons included on the list of qualified persons may amend their state-
ments of qualifications as necessary or appropriate. Persons shall immediately
inform the head of the purchasing agency of any change in information furnished
which would disqualify the person from being considered for a contract award.

(d) Whenever during the course of the fiscal year the agency needs a
particular professional service, the head of the purchasing agency shall designate a
screening committee to evaluate the statements of qualification and performance
data of those persons on the list prepared pursuant to subsection (c) along with any
other pertinent information, including references and reports. The screening com-
mittee shall be comprised of a minimum of three employees of the purchasing
agency with sufficient education, training, and licenses or credentials in the area of
the services required. If the purchasing agency and using agency are different, the
committee shall include at least one qualified employee from the using agency.
When the committee includes an employee from a using agency, the employee shall
be appointed by the head of the using agency. If qualified employees are not
available from these agencies, the officers may designate employees of other gov-
ernmental bodies. The primary selection criteria employed by the screening commit-
tee shall [establish criteria for the selection, and] include but not be limited to:

(1) Experience and professional qualifications of the staff to be assigned to

the project;

(2) Past performance on projects of similar scope for public agencies or

private industry; and
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(3) Capacity to accomplish the work in the required time.

The screening committee shall evaluate the submissions of persons on the list
prepared pursuant to subsection (c) and any other pertinent information which may
be available to the agency, against [that] the selection criteria. The committee may
conduct confidential discussions with any person who is included on the list
prepared pursuant to subsection (c) regarding the services which are required and the
services they are able to provide. In conducting discussions, there shall be no
disclosure of any information derived from proposals submitted by competing
offerors. The committee shall provide the head of the purchasing agency with the
names of a minimum of three persons who the committee concludes are the most
qualified to provide the services required, with a summary of each of their qualifica-
tions. The contract file shall contain a copy of the criteria established for the
selection and the committee’s summary of qualifications for each of the persons
provided to the head of the purchasing agency by the committee.

(e) The head of the purchasing agency shall evaluate the summary of
qualifications for each of the persons provided by the screening committee and may
conduct additional discussions with any of them. The head of the purchasing agency
shall then rank the persons [in order of preference.] based on the selection criteria.
The head of the purchasing agency shall negotiate a contract with the first ranked
person, including a rate of compensation which is fair and reasonable, established in
writing, and based upon the estimated value, scope, complexity, and nature of the
services to be rendered. If a satisfactory contract cannot be negotiated with the first
ranked person, negotiations with that person shall be formally terminated and
negotiations with the second ranked person on the list shall commence. Failing
accord with the second ranked person, negotiations with the next ranked person on
the list shall commence. If a contract at a fair and reasonable price cannot be
negotiated, the screening committee may be asked to submit a minimum of three
additional persons for the head of the purchasing agency to rank, and resume
negotiations in the same manner provided in this subsection. Negotiations shall be
conducted confidentially.

(f) Contracts awarded under this section shall be posted electronically within
seven days of the contract award by the chief procurement officer and shall remain
posted for at least one year. Information to be posted shall include:

(1) The names of the top five persons submitted under subsection (d), or, if
the list submitted under subsection (d) is less than five, all of the
persons submitted;

(2) The name of the person or organization receiving the award;

(3) The dollar amount of the contract;

(4) The purchasing agency head making the selection; and

(5) Any relationship of the principals to the official making the award.

[(f)] (g) Contracts for professional services of less than $25,000 may be
negotiated by the head of a purchasing agency, with any two persons who appear on
the list of qualified persons established pursuant to subsection (c). Negotiations shall
be conducted in the manner set forth in subsection (e), but without establishing any
order. of preference.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2000.)
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ACT 142 S.B NO. 2692

A Bill for an Act Relating to Salaries.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to provide for the independence of
the judiciary as a separate branch of government by allowing the chief justice to
determine the salaries of certain judiciary administrative officers based upon merit
and other relevant factors.

SECTION 2. Section 601-3, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§601-3 Administrative director. (a) The chief justice, with the approval of
the supreme court, shall appoint an administrative director of the courts to assist the
chief justice in directing the administration of the judiciary. The administrative
director shall be a resident of the State for a continuous period of three years prior to
the administrative director’s appointment, and shall be appointed without regard to
chapters 76 and 77 and shall serve at the pleasure of the chief justice. The
administrative director shall hold no other office or employment. [Effective January
1, 1989, the administrative director shall receive a salary of $81,629 a year. Effective
January 1, 1990, the administrative director shall receive a salary of $85,302 a year.]
Effective July 1, 2000, the salary of the administrative director shall be no greater
than_provided in section 26-54 and shall be determined by the chief justice based
upon merit and other relevant factors.

(b) The administrative director shall, subject to the direction of the chief

justice, perform the following functions:

(1) Examine the administrative methods of the courts and make recom-
mendations to the chief justice for their improvement;

(2) Examine the state of the dockets of the courts, secure information as to
their needs of assistance, if any, prepare statistical data and reports of
the business of the courts and advise the chief justice to the end that
_proper action may be taken;

(3) Examine the estimates of the courts for appropriations and present to
the chief justice the administrative director’s recommendations con-
cerning them;

(4) Examine the statistical systems of the courts and make recommenda-
tions to the chief justice for a uniform system of judicial statistics;

(5) Collect, analyze, and report to the chief justice statistical and other data
concerning the business of the courts; .

(6) Assist the chief justice in the preparation of the budget, the six-year
program and financial plan, the variance report and any other reports
requested by the legislature;

(7) Carry out all duties and responsibilities that are specified in Title 7 as it
pertains to employees of the judiciary; and

(8) Attend to such other matters as may be assigned by the chief justice.

(c) The administrative director shall, with the approval of the chief justice,

appoint a deputy administrative director of the courts without regard to chapters 76
and 77 and such assistants as may be necessary. Such assistants shall be appointed
without regard to chapters 76 and 77. [Effective January 1, 1989, the salary of the
deputy administrative director shall be $74,608 a year. Effective January 1, 1990, the
salary of the deputy administrative director shall be $77,966 a year.] Effective July
1, 2000, the salary of the deputy administrative director shall be no greater than
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provided in section 26-52(3) and shall be determined by the chief justice based upon
merit and other relevant factors. The administrative director shall be provided with
necessary office facilities.

(d) The judges, clerks, officers, and employees of the courts shall comply
with all requests of the administrative director for information and statistical data
relating to the business of the courts and expenditure of public funds for their
maintenance and operation.

(e) The salary levels of the administrative director and deputy administrative
director shall be disclosed in the judiciary’s annual budget submission to the

legislature.’’

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect on July 1, 2000.
(Approved May 30, 2000.)

ACT 143 S.B NO. 3133

A Bill for an Act Relating to Crime.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 712-1207, Hawaii Revised Statutes, is amended to read
as follows:

““I[18712-1207[]] Street solicitation of prostitution; designated areas. (1)
It shall be unlawful for any person within the boundaries of Waikiki and while on [a
public street or sidewalk] any public property, to offer or agree to engage in sexual
conduct with another person in return for a fee.

(2) It shall be unlawful for any person within the boundaries of other areas in
this State designated by county ordinance pursuant to subsection (3), and while on
any public property, to offer or agree to engage in sexual conduct with another
person in return for a fee.

(3) Upon a recommendation of the chief of police of a county, that county
may enact an ordinance that:

(a) Designates areas, each no larger than three square miles, as zones of
significant prostitution-related activity that is detrimental to the health,
safety, or welfare of the general public; or

(b) Alters the boundaries of any existing area under paragraph (a);
provided that not more than four areas may be designated within the State.

(4) Notwithstanding any law to the contrary, any person violating this section
shall be guilty of a petty misdemeanor and shall be sentenced to a mandatory
[minimum] term of thirty days imprisonment. The term of imprisonment shall be
imposed immediately, regardless of whether the defendant appeals the conviction,
except as provided in subsection [(3).] (5).

[(3)] (5) As an option to the mandatory [minimum] term of thirty days
imprisonment, if the court finds the option is warranted based upon the defendant’s
record, the court may place the defendant on probation for a period not to exceed
[one year,] six months, subject to the mandatory condition that the defendant
observe geographic restrictions that prohibit the defendant from entering or [walking
along the public streets or sidewalks of Waikiki] remaining on public property, in
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Waikiki and other areas in the State designated by county ordinance during the hours
from 6 p.m. to 6 a.m. Upon any violation of the geographic restrictions by the
defendant, the court, after hearing, shall revoke the defendant’s probation and
immediately impose the mandatory [minimum] thirty-day term of imprisonment.
Nothing contained in this subsection shall be construed as prohibiting the imposition
of stricter geographic restrictions under section 706-624(2)(h).

[(4)] (6) Any person charged under this section may be admitted to bail,
pursuant to section 804-4, subject to the mandatory condition that the person observe
geographic restrictions that prohibit the defendant from entering or [walking along
the public streets or sidewalks of Waikiki] remaining on public property, in Waikiki
and other areas in the State designated by county ordinance during the hours from 6
p-m. to 6 am. Notwithstanding any other provision of law to the contrary, any
person who violates these bail restrictions shall have the person’s bail revoked after
hearing and shall be imprisoned forthwith. Nothing contained in this subsection shall
be construed as prohibiting the imposition of stricter geographic restrictions under
section 804-7.1.

(7) Notwithstanding any other law to the contrary, a police officer, without
warrant, may arrest any person when the officer has probable cause to believe that
the person has committed a violation of subsection (5) or (6), and the person shall be
detained, without bail, until the hearing under the appropriate subsection can be held
which hearing shall be held as soon as reasonably practicable.

[(5)] (8) For purposes of this section:

‘““Area’’ means any zone within a county that is defined with specific
boundaries and designated as a zone of significant prostitution by this section or a
county ordinance.

‘‘Public property’’ includes any street, highway, road, sidewalk, alley, lane,
bridge, parking lot, park, or other property owned or under the jurisdiction of any
governmental entity or otherwise open to the public.

““‘Sexual conduct’ has the same meaning as in section 712-1200(2).

‘“Waikiki’’ means that area of Oahu bounded by the Ala Wai canal, the
ocean, and Kapahulu avenue.

[(6)] (9) This section shall apply to all counties; provided that if a county
enacts an ordinance to regulate street solicitation for prostitution, other than an
ordinance designating an area as a zone of significant prostitution-related activity,
the county ordinance shall supersede this section and no person shall be convicted
under this section in that county.”

SECTION 2. Section 804-4, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

“‘(a) If the charge is for an offense for which bail is allowable under section
804-3, the defendant may be admitted to bail before conviction as a matter of right[;
provided that]. Except for section 712-1207(7), bail shall be allowed for any person
charged under section 712-1207 only subject to the mandatory condition that the
person observe geographic restrictions that prohibit the defendant from entering or
fwalking along the public streets or sidewalks of Waikiki] remaining on public
property, in Waikiki and other areas in the State designated by county ordinance
during the hours from 6 p.m. to 6 a.m.; and provided further that nothing contained
in this subsection shall be construed as prohibiting the imposition of stricter
geographic restrictions under section 804-7.1. The right to bail shall continue after
conviction of a misdemeanor, petty misdemeanor, or violation, and release on bail
may continue, in the discretion of the court, after conviction of a felony until the
final determination of any motion for a new trial, appeal, habeas corpus, or other
proceedings that are made, taken, issued, or allowed for the purpose of securing a
review of the rulings, verdict, judgment, sentence, or other proceedings of any court
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or jury in or by which the defendant has been arraigned, tried, convicted, or
sentenced; provided that:

(1) No bail shall be allowed after conviction and prior to sentencing in
cases where bail was not available under section 804-3, or where bail
was denied or revoked before conviction;

'(2) No bail shall be allowed pending appeal of a felony conviction where a
sentence of imprisonment has been imposed; and

(3) No bail shall be allowed pending appeal of a conviction for a violation
of section 712-1207, unless the court finds, based on the defendant’s
record, that the defendant may be admitted to bail subject to the
mandatory condition that the person observe geographic restrictions
that prohibit the defendant from entering or walking along the public
streets or sidewalks of Waikiki or other areas in the State designated by
county ordinance pursuant to section 712-1207 during the hours from 6
p.m. to 6 a.m.

Notwithstanding any other provision of law to the contrary, any person who violates
these bail restrictions shall have the person’s bail revoked after hearing and shall be
imprisoned forthwith.”’

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 4. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

ACT 144 H.B. NO. 1902

A Bill for an Act Relating to the State Water Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that water shortages and existing water
quality will continue to worsen in many areas of the State as the urbanization of
former agriculture lands reduces irrigation return-flow (i.e., groundwater recharge)
and increases residential, industrial, and commercial water use. One way to preserve
this renewable but limited resource is to use nonpotable water whenever flushing
toilets and watering lawns, or whenever the use of potable water is not necessary for
health and safety reasons. It is estimated that dual line water supply systems, which
supply potable and nonpotable water through parallel but separate distribution lines,
can reduce residential potable water use by about fifty per cent. One example of a
successful residential dual line water supply system can be found in Kapalua, Maui,
where ditch water is used for irrigation and well water is used for drinking. Because
of health and safety concerns, specifically cross-contamination and groundwater
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quality, the use of dual line water supply systems in residential settings has been
limited to date.

In order to demonstrate the feasibility of using dual line water supply
systems in residential settings, and to generate public awareness of and support for
this technology, this Act applies only to new industrial and commercial develop-
ments located in designated water management areas. Public acceptance of dual line
water supply systems may be our single, best hope for opening up arid parts of the
State to development of any sort.

SECTION 2. Chapter 174C, Hawaii Revised Statutes, is amended by adding
a new section to part IV to be appropriately designated and to read as follows:

¢¢§174C-  Dual line water supply systems; installation in new indus-
trial and commercial developments located in designated water management
areas. (a) The commission, as a condition for issuing permits pursuant to this part,
may require the use of dual line water supply systems in new industrial and
commercial developments located in designated water management areas. The
commission shall not require the use of dual line water supply systems if:

(1) There is a threat to existing water quality or to public health and safety,

as determined by the department of health;

(2) A source of nonpotable water will not be reasonably available in the

near future as determined by the commission; or

(3) There is a serious threat to permitted ground or surface water uses

within a designated water management area as determined by the
commission.

(b) The county boards of water supply, in consultation with the department of
health, shall adopt standards for nonpotable water distributed through dual line water
supply systems, and rules regarding the use of nonpotable water. The standards and
rules shall be adopted in accordance with chapter 91 and shall protect existing water
quality and the health and safety of the public.

(c) For the purposes of this section, the term:

‘‘Developments’” means one or more cominercial or industrial subdivisions
approved after the effective date of this Act. It shall not apply to any modification,
addition to, or replacement of, any commercial or industrial subdivision in existence
prior to the effective date of this Act.

““Dual line water supply system’’ means a supply system that distributes
potable and nonpotable water through parallel but separate distribution lines.”’

SECTION 3. New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

Note

1. Edited pursuant to HRS §23G-16.5.
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ACT 145 H.B. NO. 1912

A Bill for an Act Relating to the Motor Vehicle Rental Industry.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 437D-15, Hawaii Revised Statutes, is amended to read

as follows:

€¢§437D-15 Unfair trade practices. Each lessor, and each officer, em-
ployee, agent, and other representative thereof, is prohibited from engaging in any
practice constituting a violation of chapter 480. The following shall be per se
violations of section 480-2:

(M

2

3)
“
®

©)

@
@

The making of any material statement [which] that has the tendency or
capacity to mislead or deceive, either orally or in writing, in connection
with the rental of, offer to rent, or advertisement to rent a vehicle;
The omission of any material statement [which] that has the tendency
or capacity to mislead or deceive, in connection with the rental of, offer
to rent, or advertisement to rent a vehicle;

The making of any statement to the effect that the purchase of a

collision damage waiver is mandatory;

Any violation of sections 437D-5 through 437D-14, and [[]section[]]

437D-17.5;

The charging by the lessor to a lessee of [more]:

(A) More than the cost of the parts and labor necessary to repair a
damaged vehicle in accordance with [the] standard [practices]
practice in the automobile repair industry in the community, if
the vehicle is repaired;' [and]

(B) More than the actual cash value of a vehicle if it is declared a total
loss; or

(C) More than the diminution in value of a vehicle if it is not repaired
and not declared a total loss;

The making of any statement by the lessor to the effect that the lessee is

or will be confined to remain within boundaries specified by the lessor

unless payment or an agreement relating to the payment of damages has
been made by the lesseel.];

The charging of a lessee more than a reasonable estimate of the actual

income lost for loss of use of a vehicle; and

The charging of a lessee more than actual towing charges.”’

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2000.)

Note

1. ““If the vehicle is repaired’’ should be underscored.
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ACT 146 H.B. NO. 2098

A Bill for an Act Relating to Criminal History. -
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 846, Hawaii Revised Statutes, is amended by adding a
new section to part III to be appropriately designated and to read as follows:

‘§846- Employees of the department of health, its providers and
subcontractors; criminal history checks. (a) The department of health shall de-
velop procedures for obtaining verifiable information regarding the criminal history
of persons who are seeking employment, or seeking to serve as providers or
subcontractors in positions that place them in direct contact with clients when
providing non-witnessed direct mental health services on behalf of the child and
adolescent mental health division of the department of health. These procedures
shall include but not be limited to criminal history record checks.

The Hawaii criminal justice data center may assess providers and subcon-
tractors a reasonable fee for criminal history record checks performed. Providers and
subcontractors shall be responsible for payment to the Hawaii criminal justice data
center for the cost of the criminal history record checks.

(b) Except as otherwise specified, any person who seeks employment with
the department of health, or who is employed or seeks employment with a provider
or subcontractor in a position that necessitates non-witnessed direct contact with
clients when providing non-witnessed direct mental health services on behalf of the
child and adolescent mental health division, shall be required to provide to the
department of health:

(1) A sworn statement indicating whether the person has ever been con-
victed of an offense for which incarceration is a sentencing option and
the details thereof; '

(2) Written consent for the department of health to conduct a criminal
history record check as provided for in subsection (a) and to obtain
other information for verification; and

(3) Permission to be fingerprinted for the purpose of the Federal Bureau of
Investigation criminal history record check.

Information obtained pursuant to subsection (a) and this subsection shall be
used exclusively by the department of health for the purposes of determining
whether a person is suitable for working in a position that necessitates non-witnessed
direct contact with clients when providing non-witnessed direct mental health:
services on behalf of the child and adolescent mental health division. All such
decisions shall be subject to federal laws and regulations currently or hereafter in
effect.

(c) The department of health may refuse to employ or may terminate the
employment of any employee or applicant if the person has been convicted of an
offense for which incarceration is a sentencing option, and if the department of
health finds by reason of the nature and circumstances of the crime that the person
poses a risk to the health, safety, or well-being of clients receiving non-witnessed
direct mental health services. Such refusal or termination may occur only after
appropriate investigation, notification of results and planned action, and opportunity
to meet and rebut the finding, all of which need not be conducted in accordance with
chapter 91.

(d) This section shall not be used by the department of health to secure
criminal history record checks on persons who have been employed continuously on
a salaried basis prior to July 1, 2000.
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(e) Nothing in this section shall prohibit criminal history record checks on
employees of all providers and subcontractors.

(f) For the purposes of this section:

““Criminal history record check’ means an examination or search for evi-
dence of an individual’s criminal history by means of:

(1) A search of the individual’s fingerprints in the Federal Bureau of
Investigation criminal history record files and, if found, an analysis and
any other information available pertaining thereto; and

(2) A criminal history record check conducted through the files maintained
by the Hawaii criminal justice data center.

‘‘Provider’’ means any organization or individual that intends to enter into a
contract with or is currently contracted by the child and adolescent mental health
division of the department of health to provide direct mental health services to the
department’s eligible clients.

“‘Subcontractor’’ means any organization or individual that enters into a
contract or agreement with a provider to provide direct mental health services to the
department’s eligible clients.

(g) Notwithstanding any other law to the contrary, the department of health
shall be exempt from section 831-3.1 for purposes of this section and need not
conduct its investigations, notifications, or hearings in accordance with chapter 91.”

SECTION 2. Section 846-44, Hawaii Revised Statutes, is amended to read as
follows:

““[[18846-44[]1] Employees of private schools; criminal history record
checks. (a) Private schools [may] shall develop procedures for obtaining verifiable
information regarding the criminal history of persons who are employed or are
seeking employment in positions [which] that place them in close proximity to
children. These procedures shall include but not be limited to criminal history record
checks. [For the purposes of this section, ‘‘criminal history record check’” means an
examination or search for evidence of an individual’s criminal history by means of a
criminal history record check conducted by the Hawaii criminal justice data center;
provided that the Hawaii criminal justice data center may charge a reasonable fee for .
criminal history record checks performed at the request of a private school.] The
private school and designated organization shall establish safeguards and procedures
to protect against inadvertent or inappropriate disclosure of information obtained
under this section. The Hawaii criminal justice data center may charge a private
school or designated organization a reasonable fee to cover the cost of the state and
Federal Bureau of Investigation criminal history record check, which may be passed
on to the applicant by the private school or designated organization.

(b) Except as otherwise specified, any person who is employed or secks
empioyment with a private school in a position [which] that necessitates close
proximity to children [may be required to] shall provide to the private school [a] or
designated organization:

(1) A sworn statement indicating whether or not the person has ever been
convicted of an offense for which incarceration is a sentencing option,
and the details [of the offense.] thereof;

(2) Written consent for the private school or designated organization to
conduct a criminal history record check; and

(3) Permission to be fingerprinted for the purpose of the Federal Bureau of
Investigation criminal history check.

Information obtained pursuant to [subsection (a) and this subsection] this

section shall be used exclusively by the private school or designated organization for
the purpose of determining whether or not a person is suitable for working in close
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proximity to children. All decisions shall be subject to federal laws and regulations
currently or hereafter in effect.

(c) Private schools may refuse to employ or may terminate the employment
of an employee or applicant if the person has been convicted of an offense for which
incarceration is a sentencing option, and if the private school finds by reason of the
nature and circumstances of the crime that the person poses a risk to the health,
safety, or well-being of children. This refusal or termination may occur only after
appropriate investigation, notification of results and planned action, and opportunity
to meet and rebut the finding.

(d) The State, the Hawaii criminal justice data center, and their respective
officers and emplovyees, shall be immune from civil liability for any official act,
decision, or omission performed pursuant to this section that is not the result of gross
negligence or wilful misconduct. The State, the Hawaii criminal justice data center,
and their respective officers and employees shall be immune from civil liability for
any act, decision, omission to act or decide, or use of the information by any private
school or designated organization authorized to receive or who receives information
pursuant to this section.

(e) This section shall not be used by the private schools to secure criminal
history record checks on persons who have been employed continuously by the
private school on a salaried basis prior to July 1, 2000.

(f) For the purposes of this section:

“‘Criminal history record check’’ means an examination or search for evi-
dence of an individual’s criminal history by means of:

(1) A search of the individual’s fingerprints in the Federal Bureau of
Investigation criminal history record files, and, if found, an indication
of the state from which the records were provided; and

(2) A cri