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Chair Dela Cruz and Members of the Committee: 

The Department of the Attorney General (Department) provides the following 

comments. 

This bill amends chapter 103D, Hawaii Revised Statutes (HRS), to reduce 

reliance on external consultants.  It would require purchasing agencies to document and 

publish justification for consultant use, expand reporting and audit requirements, and 

require legislative approval for consulting contracts above a specified dollar threshold.  

The bill also directs chief procurement officers to ensure that "inherent government 
functions" are not delegated to contractors, while exempting certain specialized and 

emergency needs. 

First, proposed subsection (a)(2) of the new section to be added to chapter 

103D, at page 3, lines 16-17, would require purchasing agencies to seek legislative 

approval for any consulting contract exceeding a specified dollar amount.  The 

Department is concerned that this requirement could delay time-sensitive projects and 

disrupt government operations when the Legislature is not in regular session. 

Second, the bill does not clearly exclude the appointment of special deputy 

attorneys general or the retention of expert witnesses from its requirements.  The 

Department regularly appoints special deputy attorneys general under section 28-8(b), 

HRS, when specialized legal expertise is needed beyond current staffing.  As drafted, 
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special deputy attorneys general could fall within the scope of "external consultants."  

Similarly, state agencies must retain expert witnesses for litigation and administrative 

proceedings.  Subjecting expert witness retention to public justification, approval, and 

reporting requirements could impair the State's ability to prosecute and defend matters 

effectively, risk disclosure of attorney work product and litigation strategy, and create 

unworkable delays. 

Third, the bill uses the term "inherent government functions," at page 2, line 

20, and page 5, line 17, but does not define it.  Without a statutory definition or 

incorporation of an existing standard, chief procurement officers will lack clear guidance, 

and agencies may apply the requirement inconsistently.  Under federal law, the Federal 

Activities Inventory Reform Act of 1998 (FAIR Act) defines "inherently governmental 
function" as a function so intimately related to the public interest as to require 

performance by government employees, while expressly excluding advisory, 
informational, and recommendatory services from that definition.  See Pub. L. No. 

105-270, § 5(2)(A)-(C), 112 Stat. 2382 (1998) (emphasis added).  The absence of a 

comparable definition in this bill creates uncertainty as to the scope of the restriction 

and could lead to inconsistent application across agencies. 

To address these concerns, the Department respectfully recommends the 

following amendments: (1) delete proposed subsection (a)(2) of the new section of 

chapter 103D, which requires prior legislative approval for consulting contracts; 

(2) amend subsection (c) at page 4, lines 8-13, to add an exclusion for the appointment 

of special deputy attorneys general pursuant to section 28-8(b), HRS, and for the 

retention of expert witnesses or consultants utilized for litigation or legal services; and 

(3) delete section 3 of the bill, which adds the undefined "inherent government 
functions" duty to section 103D-205(a), or alternatively, adopt a definition of the term. 

Thank you for the opportunity to provide comments. 
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external consultants. Requires each agency to seek approval from 
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Department's Position:

The Hawaii State Department of Education (Department) appreciates the opportunity to 
offer testimony on SB 2662 SD 1.

The Department procures external consultants to provide services the Department’s 
internal staff are unable to provide due to limited staffing, volume and complexity of 
projects the Department is tasked with completing, and the need for highly specialized 
technical skills, experience and knowledge that are not readily available internally.

The procurement of consulting services provides the Department with the ability to 
access these critical resources in a timely manner.  New requirements such as 
justification reports, legislative approval, public disclosure and annual reports and the 
time and effort to meet all of these requirements do not appear immaterial and warrant 
further consideration.

Thank you for the opportunity to provide comments on this measure.
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The Office of the Auditor offers comments on S.B. No. 2662, S.D. 1, which is intended to reduce 
the use of external consultants for work that can be performed by qualified state employees.  The 
bill requires, among other things, the Office of the Auditor “to conduct regular audits of agency 
consultant contracts to assess cost-effectiveness and compliance.” 
 
We have reservations about the audits of purchasing agencies’ external consultant contracts the 
bill would require us to conduct.  We do not have sufficient knowledge and understanding of 
agency operations or the experience of agency staff to be able to assess whether staff have 
sufficient expertise to perform the work contracted to external consultants; we similarly lack the 
ability to determine the cost to hire or train state employees to perform the contracted work.  It 
also is unclear the criteria that the bill intends us to use to assess the cost-effectiveness of 
external consultant contracts.   
 
We also are concerned about our capacity to conduct the audits.  We consider performance 
audits, which assess an agency’s performance of certain activities key to achieving its statutory 
mission, to be our primary type of work and the work that provides the most value to the 
Legislature, the agency, and the public.  Those audits are performed under Generally Accepted 
Government Auditing Standards promulgated by the Comptroller General of the United States.  
Our staff is very familiar with the standards which require them to complete 80 hours of 
continuing professional education every 2 years.  The Legislature has tasked us with performing 
other work outside of performance audits,1 including assessing income tax and general excise tax 
credits, exclusions, and exemptions; department’s special, revolving, and trust funds and trust 
accounts; proposals to enact new special and revolving funds; proposals to regulate professions; 
proposals to mandate health insurance coverage; among other things.  The work assigned to us 
under this bill dilutes our capacity to conduct performance audits.  We caution against adding 
non-performance audit work, especially assessments that re-occur annually.   
 
While we note the Committee on Government Operations’ request for additional staffing and 
fiscal resources for our office, the addition of such resources does not change our position on this 
measure.  We would like to clarify that we are unable to determine the cost-effectiveness of an 

 
1 We conduct financial and single audits of 25 state programs, including the State of Hawai‘i’s Annual 
Comprehensive Financial Report and the State of Hawai‘i’s Single Audit, through contracts with independent CPA 
firms.   
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agency’s external consultant contracts because we do not have the expertise to determine if an 
agency has the ability to perform the work in-house without retaining an outside consultant.  
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SENATE BILL 2662, SD1 
RELATING TO GOVERNMENT ACCOUNTABILITY 

 
Chair Dela Cruz, Vice Chair Moriwaki, and members of the committee, thank you for the 
opportunity to submit testimony on Senate Bill 2662, SD1. The State Procurement Office (SPO) 
appreciates the removal of the required spending caps and disclosure; however, respectfully 
provides the following comments. 
 
Comments 
 
The SPO appreciates the intent to reduce reliance on external consultants for work that qualified 
government employees can perform, while promoting transparency, efficiency, and cost- 
effectiveness, and prioritizing in-house expertise to ensure the long-term sustainability and 
independence of state operations. While the requirements of Senate Bill 2662, SD1, for 
justification, audits, and annual reporting ensure consultant engagements remain cost-effective, 
it does impose an additional administrative burden on agencies resulting in project delays. 
Additionally, the requirement for legislative approval of contracts exceeding a certain dollar 
amount will have unintended delays in project implementation.  This bill also does not address 
the details of publishing justification reports except through the annual report. 
 
Section 2, page 4, lines 4-7, requires the compliance audit unit to conduct regular audits of each 
purchasing agency’s external consultant contracts.  However, the bill does not specify how often 
“regular” audits should take place.  It should also be clear that the compliance audit unit is from 
the Office of the Auditor, pursuant to HRS Section 103D-107, which states “There is established 
a compliance audit unit within the office of the auditor.”   
 
  

mailto:state.procurement.office@hawaii.gov
http://spo.hawaii.gov/
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Therefore the SPO recommends the following revised language: 
 

"(b) The compliance audit unit, from the office of the 
auditor, shall conduct regular audits of each purchasing 
agency’s external consultant contracts to assess the cost-
effectiveness of the contracts and compliance with this 
section." 

 
The SPO provided guidance through Procurement Circular 2014-14 - Personal Services and 
Inherently Governmental Functions (attached), which states that “it is important to recognize 
that the government/state/city organization has fundamental inherent functions that cannot be 
delegated to a contractor. If these inherent functions are delegated, it implies the contractor is 
now acting as an employee of the government (a personal service).”   
 
Furthermore, the SPO’s guidance aligns with the Federal Acquisition Regulation Subpart 7.5 – 
Inherently Governmental Functions. 
 
Conclusion 
 
The SPO shares the Legislature’s commitment to reducing reliance on consultants by 
prioritizing the use of in-house expertise.  Limited, well-controlled consultant engagements – 
focused on urgent needs and knowledge transfer – are necessary to sustain operations while 
Hawaiʻi builds a viable, modern workforce. However, the bill places an administrative burden on 
agencies and could lead to delays as they work to comply with new statutory requirements. 
Such delays may ultimately increase overall costs or compromise certain projects. 
 
Thank you for the opportunity to submit testimony on this measure. 
 
 

Attachment:  Procurement Circular 2014-14 - Personal Services and Inherently Governmental 
Functions 

https://spo.hawaii.gov/wp-content/uploads/2014/09/PC-2014-14-Personal-Services-and-Inherently-Governmental-Functions.pdf
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RELATING TO GOVERNMENT ACCOUNTABILITY. 
 
Chair Dela Cruz, Vice Chair Moriwaki, and Members of the Committee, 
 

While the Board of Trustees (BOT) has not had a chance to review the bill, and while 
the Employees’ Retirement System (ERS) appreciates the intent of SB 2662 SD1, there 
are concerns similar to SB 1543 from the 2025 session for which we respectfully 
oppose this measure. 
 
SB 2662 SD1 proposes to enact additional conditions and restrictions when hiring an 
external consultant.  While the ERS supports the bill's intent to increase government 
accountability while developing our own workforce capacity and capabilities, we are 
concerned that the reporting and approvals required in the bill could compromise the 
nimbleness necessary to execute external contracts vital to operate the ERS.  Effective 
management of the investments and services within the ERS requires an extensive 
number of external partners to supplement the on-staff administration.  The bill would 
add significant administrative and logistical challenges that would affect government 
operations.   
 



The responsibility to administer proper operation of the system is vested in the BOT by 
section 88-23 Hawaii Revised Statute (HRS).  Being a public board subject to Sunshine 
Laws and Uniform Information Practices Act (UIPA) rules, all BOT processes, 
determinations and documents are already made public except for those exempted for 
purposes of confidentiality by said rules.   
 
The BOT oversees requests for procurements along with their justification and 
budgetary considerations.  The majority of external consultants approved and used by 
the BOT and the ERS are providing highly technical and specialized niche skills and 
experience not possessed by existing staff, nor most times in the State.   
 
The requirement for prior legislative approval of contracts above the currently undefined 
threshold would likely constrain the Boards ability to fulfill its fiduciary obligation to 
provide expert and necessary consultative resources to responsibly administer the 
system.  The additional analysis, justification, reporting, and Legislative approval 
requirements would add to what is already a lengthy, complex, and public procurement 
process, potentially delaying access to needed services and expertise provided by 
external consultants to administer the system in compliance with best practices and 
State and Federal requirements. 
 
As with many other government agencies, the ERS is also dealing with staffing issues 
resulting from local demographic changes and market dynamics.  We currently have a 
vacancy rate of nearly 25% of total staff positions, most of which are in technically 
specialized and prominent roles within the organization.  The justification and reporting 
requirements would add to the already stressed in-house capacity that management 
and the Board of Trustees seek to relieve with external consultants. 
 
Further concerns would be that, when it would be potentially feasible to use or create 
existing positions in place of external consultants, the creation and recruitment of such 
positions would be subject to a lengthy and indeterminate hiring and recruiting process.  
Recruitment efforts often encounter multiple challenges in today’s competitive job 
markets such as a lack of applicants due to qualification or compensation, applicants 
deferring positions for other (oftentimes inter-government) positions, and applicants 
transferring or leaving shortly after beginning employment for other opportunities, 
affecting both the continuity of training and projects assigned to them. 
 
Thank you for the opportunity to provide testimony detailing our concerns in opposition 
of SB 2662 SD1. 
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BWS believes the requirements in S826 62, SD1, would disrupt our planned project 
timelines, actually increase construction costs and is impracticable to stay on course to 
meet our mission, operation, and management functions. 

Very truly yours, 
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TO: Sen. Donovan M. Dela Cruz, Chair, Sen. Sharon Y. Moriwaki, Vice Chair, and 

Members of the Committee on Ways and Means  
 
RE: STRONG OPPOSITION TO SENATE BILL 2662, S.D. 1, RELATING TO 

GOVERNMENT ACCOUNTABILITY 
 

Aloha Chair Dela Cruz, Vice Chair Moriwaki, and Members of the Committee on Ways 
and Means.  My name is J. Roger Morton, and I serve as the Director of the Department 
of Transportation Services (DTS) for the City and County of Honolulu. DTS strongly 
opposes SB 2662, SD1. 
 
At the outset, we recognize and share the Legislature’s commitment to accountability, 
transparency, and fiscal stewardship. DTS manages critical public infrastructure and 
transit services — including Skyline rail, TheBus, Handi-Van, and the HOLO smart fare 
system — and we understand the importance of prudent use of public funds. However, 
this bill would impose sweeping procedural requirements that would significantly impair 
the ability of government agencies — including county agencies — to function 
effectively and efficiently. 
 
Legislative Approval of Contracts Undermines Efficient Administration 
 
The requirement that agencies seek legislative approval for consulting contracts 
exceeding a specified dollar threshold is particularly problematic. 
 
Transportation projects frequently involve: 
 

• Federally funded capital projects with strict obligation deadlines 
• Complex environmental, engineering, and safety compliance requirements 
• Rapid response to emergencies, disasters, or urgent infrastructure failures 

 
Introducing a new legislative approval layer into procurement decisions would create 
unavoidable delays. These delays could: 
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• Jeopardize federal funding deadlines 
• Increase construction and consulting costs due to inflation or remobilization 
• Disrupt project schedules 
• Expose the State or counties to claims and contractual penalties 

 
Procurement authority has historically been delegated to executive agencies for 
precisely this reason:  operational decisions must be made promptly and professionally 
within established statutory frameworks. 
 
One-Size-Fits-All Spending Caps Are Impractical 
 
The proposed spending caps and uniform reporting structure fail to recognize that 
infrastructure agencies experience: 
 

• Cyclical capital peaks 
• Large federally funded construction programs 
• Specialized technical demands beyond in-house capacity 

 
DTS, like many transportation agencies nationwide, relies on consultants for: 
 

• Specialized engineering 
• Federal compliance and environmental documentation 
• Rail systems integration 
• Safety certification 
• Major capital program management 

 
These are not core “outsourced government functions,” but rather highly specialized 
services that fluctuate with project phases. Artificial caps do not reflect operational 
reality. 
 
Redundant Oversight Already Exists 
 
Public procurement in Hawai‘i is already governed by: 
 

• Chapter 103D, HRS 
• Chief Procurement Officer oversight 
• State Procurement Office rules 
• Federal procurement requirements (for federally funded projects) 
• Annual audits 
• Public transparency laws 
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The addition of mandatory legislative approvals and routine Compliance Audit Unit 
audits of consultant contracts risks creating redundancy without commensurate benefit. 
 
Home Rule Concerns 
 
Most importantly, as drafted, this measure raises significant home rule concerns. 
 
The Hawai‘i Constitution grants counties authority over local affairs and administration. 
By requiring legislative approval of routine procurement decisions and imposing 
additional state-level management controls over purchasing agencies, the Legislature 
risks encroaching upon executive and county administrative authority.  Moreover, it 
would be impracticable to require State and county agencies to obtain the approval of 
the Legislature for non-legislative contracts, which by constitutional mandate, convenes 
for only sixty session days. 
 
Procurement decisions — including whether to hire consultants — are operational 
management functions traditionally vested in executive leadership. Requiring the 
Legislature to approve individual contracts crosses from policy-setting into day-to-day 
administration.   
 
Such a shift could: 
 

• Blur separation of powers principles 
• Undermine executive accountability 
• Weaken county autonomy over local operations 

 
Public accountability is best achieved through policy direction, appropriations authority, 
and oversight hearings — not through routine legislative approval of executive 
management decisions. 
 
Risk to Infrastructure Delivery and Public Safety 
 
Transportation agencies must respond quickly to: 
 

• Federal grant opportunities 
• Climate resilience initiatives 
• Emergency infrastructure repairs 
• Safety system upgrades 
• Time-sensitive procurement for rail and bus operations 

 
Additional procedural hurdles could slow urgently needed projects that directly affect 
public safety, congestion relief, and economic activity.   
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Conclusion 
 
While we appreciate the Legislature’s focus on strengthening accountability and building 
internal government capacity, SB 2662, SD1, would: 
 

• Impede efficient project delivery 
• Risk loss of federal funds 
• Create redundant oversight mechanisms 
• Impose impractical one-size-fits-all spending controls 
• Raise serious home rule and separation-of-powers concerns 

 
For these reasons, the Department of Transportation Services respectfully urges the 
Committee to defer or reject this measure. 
 
Thank you for the opportunity to testify in strong opposition. I am available to answer 
any questions. 
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S.B. 2662, S.D. 1 

 
RELATING TO GOVERNMENT ACCOUNTABILITY  
 

Chair Dela Cruz, Vice Chair Moriwaki, and Members of the Committee, thank you  

for the opportunity to submit testimony on S.B. 2662, S.D. 1.   

The Department of Accounting and General Services (DAGS) opposes   

 this bill which requires agencies to justify the use of external consultants, obtain  

legislative approval for contracts above a set threshold, submit annual reports, and  

undergo regular audits by the Compliance Audit Unit to ensure cost effectiveness and  

compliance. Chief procurement officers must also ensure that inherently governmental  

functions are not delegated to contractors, with certain exceptions allowed. 

DAGS, like many other departments, makes use of external consultants to provide  

services the department’s internal staff are unable to provide due to limited  
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staffing, the volume and complexity of projects the department is tasked with  

completing, and the need for highly specialized skills that are not readily available  

internally.   

While the department has great confidence in the capabilities, skills, and  

professionalism demonstrated on a daily basis by its internal staff, the ability to utilize  

consultant services, managed and overseen by state personnel, is a critically important  

and necessary tool to address the volume, type, and timeliness of work undertaken by  

departments. Imposing spending limits that trigger approval requirements can have  

far-reaching unintended consequences for government operations, particularly given the 

measure’s lack of specificity as to the criteria that would need to be satisfied to gain 

such approval.  In the absence of the specialized skills needed for some projects, 

qualified consultants play a critical role in our ability to timely deliver projects and 

services. 

 We also note that the meaure seeks to amend Section 103D-205, Hawaii revised 

Statutes, to add language to “[ensure that inherent government functions are not 

delegated to a contractor]” but does not delineate those inherent government functions. 

By contrast, in September 2014, the State Procurement Office issued Procurement 

Circular 2014-14 which has provided strict and effective relevant guidance, stating “the 

only people who should be making final decisions on how to spend taxpayer’s money 

are those authorized, delegated public procurement officials” not contractors; and sets 

forth six inherent government functions. The department believes the guidance and 

specificity provided by Procurement Circular 2014-14 has been and can continue to be 

effective, and introduction of the amended language for HRS 103D-205 might serve to 
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confuse or weaken application of that guidance. 

Thank you for the opportunity to provide testimony on this measure.    
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