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Bill No. and Title: Senate Bill No. 2152, Senate Draft 2, Proposing an Amendment to Article
V1, Section 3, of the Hawai‘i State Constitution to Increase the Mandatory Retirement Age for
State Justices and Judges.

Purpose: Proposes a constitutional amendment to increase the mandatory retirement age for
justices and judges from seventy to seventy-five years of age. Effective 7/1/2050. (SD2)

Judiciary’s Position:
Thank you for the opportunity to submit testimony in strong support of Senate Bill 2152, which
would increase the mandatory retirement age for judges in the State of Hawai‘i from seventy to

seventy-five years of age.

First, the Judiciary does not believe that raising the mandatory retirement ages for judges would
financially impact the state budget, as a judge’s age does not factor into judicial compensation.

I also offer this testimony as a former judge who was required to retire upon reaching the age of
seventy, despite being fully capable, willing, and eager to continue serving the people of
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Hawai‘i. My experience is not unique, and it highlights the practical and policy concerns
underlying the current mandatory retirement age.

Judicial effectiveness is built over decades of service. With experience often comes sound
judgment, courtroom efficiency, institutional knowledge, and the ability to manage complex
legal and human issues with wisdom and restraint. Many judges reach the peak of their
professional capabilities later in their careers, after years of exposure to a broad range of cases
and legal questions. A mandatory retirement age of seventy removes judges from service at a
time when they are often among the most skilled and effective members of the judiciary, and
may otherwise dissuade seasoned practitioners in their early to mid-sixties from applying to fill
judicial vacancies. It also creates vacancies which are increasingly becoming difficult to fill due
to an insufficient number of applicants, requiring extended deadlines.

Hawai‘i has robust mechanisms in place to ensure judicial competence and accountability.
Judges are subject to performance evaluations, ethical standards, and retention review and
decisions by the Judicial Selection Commission. The Commission on Judicial Conduct is
empowered by the Rules of the Supreme Court to investigate allegations of physical or mental
disability of judges. These existing safeguards are far more precise and effective tools for
assessing fitness for judicial service than an arbitrary age threshold. If a judge is no longer
capable of fulfilling the responsibilities of the office, those processes will address that concern,
regardless of age.

Raising the mandatory retirement age would also benefit the administration of justice. Hawai‘i
courts face ongoing challenges related to caseloads, judicial vacancies, and case delays.
Allowing experienced judges to serve up to five additional years would promote continuity,
reduce abrupt vacancies, and help alleviate pressure on the judicial system, particularly in
appellate and specialized courts where experience is especially valuable. The current age
restriction even limits the availability of per diem judges who cover court calendars when
judicial vacancies occur, because most attorneys willing to serve as per diem judges are at least
partially retired.

Finally, increasing the mandatory retirement age would bring Hawai‘i more in line with modern
judicial trends and best practices across the country, where many states have higher age limits or
no mandatory retirement age at all. For many years, the American Bar Association has
highlighted discussions on increasing mandatory retirement ages due to longer life expectancies,
and, for decades, has recommended seventy-five as the judicial retirement age. In addition, the
National Center for State Courts reports that fourteen states and the District of Columbia have
mandatory retirement ages above age seventy while approximately seventeen states have no age
limit at all. This means a majority of states have already modernized their approach to age limits,
recognizing the value of senior judges.
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Senate Bill 2152 does not require any judge to serve beyond age seventy. Rather, it provides
flexibility—allowing qualified judges who wish to continue serving, and who continue to meet
all performance and ethical standards, the opportunity to do so. S.B. 2152 represents a modest,
thoughtful reform that reflects modern realities while strengthening the stability and
effectiveness of our courts.

For these reasons, and based on both policy considerations and personal experience, the
Judiciary respectfully urges the Committee to pass Senate Bill 2152.

Thank you for your time and consideration.
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SB 2152, SD2: PROPOSING AN AMENDMENT TO ARTICLE VI,
SECTION 3, OF THE HAWAII STATE CONSTITUTION TO INCREASE
THE MANDATORY RETIREMENT AGE FOR STATE JUSTICES AND
JUDGES

Chair Tarnas, Vice-Chair Popoe, and Members of the Committee on Judiciary
and Hawaiian Affairs:

The Office of the Public Defender supports SB 2152 SD2. This bill proposes an
amendment to article IV, section 3 of the Hawaii State Constitution to increase the
mandatory retirement age for justices and judges from seventy to seventy-five years.

The Office of the Public Defender appears daily before the various District, Family,
Circuit and Appellate Courts of this State and has a direct and sustained interest in
the quality and stability of the judiciary.

Judicial service demands not only legal knowledge, but judgment developed over
years of experience. Many judges approaching mandatory retirement remain fully
capable and effective. These jurists possess invaluable institutional knowledge and
practical wisdom that cannot be quickly replaced.

Raising the retirement age modestly to seventy-five allows the State to retain
experienced judges who continue to serve at the highest professional level, while
ensuring continuity in court operations and decision-making.

Hawai‘i’s courts face persistent challenges related to judicial vacancies, increasing
caseloads, and delays that affect litigants, victims, and defendants alike. Mandatory
retirements exacerbate these pressures by creating vacancies that may remain
unfilled for extended periods due to the time required for selection, vetting, and
confirmation.



Allowing qualified judges to serve an additional five years provides an immediate
and cost-effective way to mitigate staffing gaps, reduce backlogs, and maintain
consistent courtroom management - benefits that directly impact access to justice for
all parties.

Judges remain subject to rigorous ethical standards, performance expectations, and
accountability mechanisms, regardless of age. Raising the mandatory retirement
threshold does not guarantee continued service; it simply preserves the option for
capable judges to continue serving if they meet all existing requirements.

Raising the mandatory retirement age to seventy-five strengthens the Judiciary, and
ultimately serves the interests of justice and the people of Hawai‘i.

For these reasons, the Office of the Public Defender strongly supports this measure.
Thank you for the opportunity to comment.
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STRONG SUPPORT FOR SB2152 SD2 - CON AM TO INCREASE
RETIREMENT AGE OF JUSTICES AND JUDGES

Aloha Chair Tarnas, Vice Chair Poepoe and Members of the Committee!

My name is Kat Brady and I am the Coordinator of Community Alliance on Prisons,
a community initiative promoting smart justice policies in Hawai'i for more than
two decades. This testimony is respectfully offered on behalf of the 3,637 Hawai'i
individuals living behind bars! and under the “care and custody” of the Department
of Corrections and Rehabilitation on March 9, 2026. We are always mindful that 797
of Hawai'i’s imprisoned male population are serving their sentences abroad --
thousands of miles away from their loved ones, their homes and, for the
disproportionate number of incarcerated Kanaka Maolj, far, far from their ancestral
lands.

Community Alliance on Prisons appreciates the opportunity to express our
STRONG SUPPORT FOR SB 2152 SD2 proposes a constitutional amendment to
increase the mandatory retirement age for justices and judges from seventy to
seventy-five years of age.

The recent retirement of Chief Justice Recktenwald really highlighted this issue for
us because he demonstrated a vitality, a love for the law and justice, and an
eagerness to engage communities and students from high school through college to

" DCR Weekly Population Report, March 9, 2026
Pop-Reports-Weekly-2026-03-9 _.pdf
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understand how the Judiciary works. His outreach across our islands has ignited a
spark in communities and students to not only understand the law, but encouraged
students to consider career opportunities in the legal profession.

These days people are living longer and healthier lives - 70 is the new 50! The
thought of losing all that judicial experience and institutional knowledge is scary.
Plus, Hawai'i already has mechanisms in place to ensure judicial competence and
accountability. Judges are subject to performance evaluations, ethical standards, and
retention review and decisions by the Judicial Selection Commission. The
Commission on Judicial Conduct is empowered by the Rules of the Supreme Court
to investigate allegations of physical or mental disability of judges. These existing
safeguards are far more precise and effective tools for assessing fitness for judicial
service than an arbitrary age threshold. If a judge is no longer capable of fulfilling
the responsibilities of the office, those processes will address that concern,
regardless of age.

A five-year adjustment is modest, but meaningful. It keeps seasoned jurists available
to handle complex dockets, mentor newer judges, and provide continuity.

Community Alliance on Prisons has committed to work on educating the
community and outreaching to all our islands on the importance of increasing the
retirement age of justices and judges to retain that valuable institutional knowledge
and experience of these professionals to strengthen our Judiciary.

We urge the committee to pass SB 2152 SD2 to amend our Constitution and to retain
experienced members of our Judiciary, who can mentor younger members to keep
our courts robust and justice-centered.

Mabhalo to JHA for this chance to express our STRONG SUPPORT for SB 2152 SD2!
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Re: Testimony on SB2152, SD2 — PROPOSING AN AMENDMENT TO ARTICLE VI, SECTION 3, OF THE
HAWAII STATE CONSTITUTION TO INCREASE THE MANDATORY RETIREMENT AGE FOR STATE
JUSTICES AND JUDGE

Chair Tarnas, Vice Chair Poepoe, and Members of the Committee:

The United Public Workers, AFSCME Local 646, AFL-CIO (“UPW”) is the exclusive bargaining representative
for approximately 12,000 public employees, which includes blue collar, non-supervisory employees in
Bargaining Unit 1 and institutional, health, and correctional employees in Bargaining Unit 10, in the State
of Hawaii and various counties.

UPW strongly supports SB2152, SD2, which proposes a constitutional amendment to increase the
mandatory retirement age for justices and judges from seventy to seventy-five years of age.

Judges are critical to ensuring fairness and protecting the rights of public employees, including UPW
members, who often rely on the judiciary to safeguard labor protections, uphold collective bargaining
agreements, and enforce workplace standards.

For several years and for a variety of reasons, the Judiciary has experienced difficulties in convincing
qualified attorneys to fill vacancies on the bench. Coupling this with the current mandatory retirement
age that will continue to force the State’s most experienced legal minds into retirement will ultimately
weaken our courts and impair their ability to deliver timely and just rulings. Given the lack of qualified,
practiced attorneys who are willing to serve as judges, we are at a point where Hawaii needs its judges
to serve beyond an age limit that seems out of touch with the times. We believe the voters of Hawaii
should have the opportunity to determine if our judges should serve longer.

Mahalo for the opportunity to testify in support of this measure.

HEADQUARTERS HAWAII KAUAI MAUI 1.866.454.4166
1426 North School Street 362 East Lanikaula Street 2970 Kele Street, Suite 213 841Kolu Street Toll Free - Molokai/Lanai only
Honolulu, Hawaii 96817-1914 Hilo, Hawaii 96720-4336 Lihue, Hawaii 96766-1803 Wailuku, Hawaii 96793-1436

Phone 808.847.2631 Phone 808.961.3424 Phone 808.245.2412 Phone 808.244.0815
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Dear Chair Tarnas, Vice Chair Poepoe, and Committee Members:

Earthjustice supports this measure to introduce a constitutional amendment to raise the
judicial retirement age from 70 to 75. As a legal organization that respects and relies on the
pono administration of justice in Hawai’i’s courts, we recognize and support the public interest
served by this discrete amendment. Particularly with increasing lifespans and retirement
expectations, the arbitrary age cutoff at 70 years has been resulting in experienced and
respected jurists being prematurely and needlessly forced off the bench. This ongoing problem
is exemplified by the recent challenges in judicial recruitment, which have at times resulted in
prolonged vacancies and placed undue stress on our courts.

While these measures tend to draw attention to specific judges that may be affected, as
well as pose inherent difficulties for the judiciary to advocate for the change, we focus instead
on the long-term benefits to the judiciary as an institution. Ultimately, the people can vote on
the proposed amendment and decide whether this update agrees with the spirit of these times
and the will of the people.

Mahalo for the opportunity to testify.
Dru N. Hara, Esq.

Project Attorney
Earthjustice, Mid-Pacific Office

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813

T: 808.599.2436 F: 808.521.6841 MPOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG






REPORT OF THE SPECIAL COMMITTEE ON THE
MANDATORY RETIREMENT AGE OF STATE JUDGES —

THE AMERICAN JUDICATURE SOCIETY - HAWAI'I CHAPTER
April 28, 2014
) INTRODUCTION.

On September 7, 2012, the Hawai’i Chapter of the American Judicature Society
established a Special Committee on the Mandatory Retirement Age of State Court Judges (the
“Committee”)' for the purpose of addressing whether the Hawai’i State Constitution should be
amended to change the mandatory retirement age of state court justices and judges. Over the last
eight years, the Hawai'i State Legislature has considered several proposals to amend Article VI,
Section 3 of the Hawai’i State Constitution, which requires state justices and judges to retire
upon attaining age 70, The Committee was created in light of renewed public interest in the
issue of mandatory retirement when Justice James Duffy retired from the Hawat’] Supreme
Court. Consideration of the issue is particularly timely in view of the recent retirement of Justice

Simeon R. Acoba and the passage of SB No. 886 during the 2013 legislative session, as a result

' The Committee had 15 members. One was a retired Justice of the Hawai’i Supreme Court, the Hon,
Steven Levinson (Co-Chair of the Commmittee), Four were active State judges: the Hon, Craig H.

-Nakamura, Chief Judge of the Hawai’i Intermediate Court of Appeals, the Hon. Rhonda Nishirura (First
Circuit), the Hon. Faye Koyanagt (District Court, First Circuit), and the Hon, Nauanikinau Kamalii (Per
Diem judge and Health Policy Dir., Papa Ola). Five were other attorneys: Mark Bennett, Esqg, (former
Attorney General, State of Hawai’i ), Allen Hoe, Esq. (Member, Hawaii Federal Judicial Selection
Commission), Colin O. Miwa, Bsq, (Co-Chair of the Committee), Carol Muranaka, Esq, (former
President, HSBA), and John “Jack” Tonaki, Egq. (State Public Defender). Also on the Committee were:
Patty Foley, Sr., Vice President and Human Resources Manager, Central Pacific Bank, Ronald Migita,
CEO (Ret.) of two Hawai’i banks, Kenneth Nakamatsu, Direotor (Ret.), Dept. of Human Resources for
both the State of Hawai’i Judiciary and the City and County of Honolulu, James H. Pietsch, Professor,
William 8. Richardson School of Law, and Director, UH Elder Law Program (Committee Reporter), and
Julin Zeghmi, Human Resources Speoialist, HGBA, The Committee was algo assisted by Kelsey Inouye,
a law student at the William 8. Richardson School of Law, and provided statistical information by the
Offioe of the Chief Justice, Hawai’i Supreme Coutt, State of Hawai’i,



of which Hawai’i voters will decide this fall whether or not to amend the State Constitution to
increase the mandatory retirement age for state justices and judges from 70 to 80 years.

The work of the Committee spanned more than a year, during which time the Committee met
several times and Committee members consulted resource people, including personnel of the
Hawai'i Supreme Court. Various resource materials were also reviewed.

The focus of the Committee was on two main areas, the first being a review of other
states” mandatory retirement age legislation proposing to either raise or abolish the mandatory
retitement age, as compared with past and current proposed legislation relating to the issue in
Hawai'i. The second focus of discussion was whether the Hawai'i State Constitution should be
amended to eliminate the current mandatory retirement age, or if not, whether the retirement age
requirement should be amended in another manner (e.g. increase the mandatory retirement age).

1L MANDATORY RETIREMENT AGE LEGISLATION IN HAWAI’Y
AND OTHER STATES. AND SELECTED COURT DECISIONS,

States have set mandatory retirement ages for judges baged in part on the rationale that
states have an interest in “maintaining a judiciary fully capable of performing the demanding
tasks of the judicial office” and the implicit assumption that judges are no longer “fully capable”
upon attaining a particular age. Although many states have laws setting forth mandatory

retirement ages for judges, in recent years there has been an influx of state legislation proposing

either to extend the mandatory retirement age for judges, or to abolish such requirements

% Soott Makar, In Praise of Older Judges: Raise the Mandatory Relirement Age? 71 APR Fla. B.J. 48,
48 (1997) (oiting Jeffray Shaman, Supreme Court Upholds Mandatory Retirement of Stata Judges, 75
Judicature 222, 2222 (Deo./Jan, 1992)),



entirely, In contrast, federal courts do not impose mandatory retirement ages on their judges, and
a number of federal judges continue to work well past age 70.>

A, National Perspective,

1, Retirement Requirements in Other States:

Currently, 32 states and the District of Columbia have a judicial mandatory retirement
age,” usually established between ages 70 and 75, In 2013, there were 16 states that considered
legislation proposing to either raise or abolish the mandatory retirement age.” As of January 1,
2014, bills in at least 6 states were defeated,® while bills in at least 5 states were either carried
over to the 2014 session or reintroduced, including Hawai’i’s proposed constitutional
amendments.” Successful bills included Washington’s SB 5046, which passed in both the state

senate and the house and was signed into law by the governor in April of 2013,% and

* Scott D. Makar. In Praise of Older Judges: Raise the Mandatory Retirement Age? THB FLORIDA BAR
JOURNAL (April 1997), available at

hitps://www.floridabar.org/diveom/in/jnjournal0] nsf/Articles/7A163459570EAB0885256 ADB00SD6121.

4 Alabama, Alaska, Arizona, Arkansas, Colorado, Connecticut, Florida, Hawaii, Indiana, Jowa, Kanses,
Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New Hampshire, New Jersey, New
York, North Carolina, Ohio, Oregon, Pennsylvania, South Carolina, South Dakota, Texas, Utah,
Vermont, Virginia, Washington, Wyoming, Washington D.C. See Bill Raftery, Arizona Proposition 115:
What Courts/States Have Mandatory Judicial Retirement and At What Age?, GAVEL TO GAVEL (Oect.
11, 2012, updated Feb. 12, 2013), available at http://gaveltogavelus/2012/10/1 1/arizona-proposition-115-
what-courtsstates-have-mandatory-judicial-retirement-and-at-what-age/, a copy of which is attached
hereto as Appendix A.

* Arkansas, Florida, Hawaii, Indians, Louisiana, Massachusetts, Michigan, New Hampshire, New Jersey,
New York, North Carolina, Pennsylvania, Virginia, Washington, Wyoming. (See Bill Raftery, Update on
Mandatory Judiclal Retirement Legislation: Bills in 16 States, But So Far No Enactments; Hawaii
Appears to be Closest But Has Choppy History on the Subject, GAVELTO GAVEL (March 19, 2013),
available at hitp://gaveltogavel.us/2013/03/19/update-on-mandatory-judicial-retirement-legislation-bills-
in-17-states-but-so-far-no-enactments/,

¢ Askansas, Florida, New Hampshire, New York, Virginia, Wyoming.
7 Hawaii, Louisiana, Massachusetts,

% Washington SB 1266 (2013-2014) available at
hitp://apps.leg.wa,gov/billinfo/summary .aspx 7bill=1266&year=2013,



Pennsylvania’s HB 79, which passed in the senate in October 2013.> However, because
Pennsylvania HB 79 is a constitutional amendment, it must pass in two sessions, and will be up
for vote again in 2015.'°

2. Examples of Retirement Legislation Defeated in 2013:

Arkansas: In January of 2013, Senator Bill Sample from Arkansas introduced a bill
concerning the mandatory loss of retirement benefits for members of the Arkansas judicial
retirement system who seek office after reaching seventy years of age.!! ‘The bill eliminated the
use of the terms “under the age of seventy” or any reference to an age limitation for the purpose
of receiving retirement benefits. By removing this language, the new proposed bill will allow
judges to work past the age of seventy without forfeiting any retirement benefits, Under the
ourrent law, a judge may only work until the end of the term during which they reach age 70. “A
judge working past age 70 who is eligible to retire will forfeit retirement benefits unless they
leave office at the end of the term during which they tutn age 70.” "2 The bill died, however, in
the state senate on May 17, 2013,"

® Pennsylvania HB 79, Rog. Scss. 2013-2014, available at

httpi//www.legis,state.pa.us/ofdocs/billinfo/billinfo,ofm?syem=2013&sind=0&body=H&type=B&BN=0079,

' Bill Raftery, Pennsylvania Legislature Approves Increasing Mandatory Retive Age for Judges; Must be
Reapproved. GAVELTO GAVEL (October 17, 2013), available at

http://gaveltogavel.us/2013/10/17/pennsylvania-legislature-approves-increasing-mandatory-retitement-
age-for-judges-must-be-reapproved-in-20142015/,

' State of Arkansas SB201, 89" General Asgembly, Regular session, 2013,

12 Y etter from Mits D, Drazilov and David L. Hoffman (Gabriel Roeder Smith & Company) to Gale H.
Stone, Bxecutive Director Arkansas Judicial Retirement System, available at:
hitp://www.arkleg.state.ar.us/assembly/2013/2013R/Actuarials/SB201-S1.pdf.

13 Arkansas SB 201, Reg. Sess. 2013, available at
hitp://www.arkleg.state.ar.us/assembly/2013/2013R/Pages/BillInformation.aspx?measureno=gb201,



New York: New York’s Proposition 6 would change the mandatory retirement age from
70 to (effectively) 80 for the Court of Appeals and allow judges of the New York Supreme Court
to be recertified every two years from ages 70 to 80, making the 80-year-old retirement the
second highest in the U.S." Essentially, while the judges would “retire” at 70, they would still
be eligible to serve if recertified. SB 886 proposed an amendment to section 25(b) of Article VI
of the New York State Constitution. However, voters defeated the b'ill on November 6, 2013,
The proposition was opposed by 61 percent of the voters, while 39 percent were in favor,'”
3. Examples of Retirement Legislation that Passed in 2013:

Pennsylvania: Under the Pennsylvania Constitution, Axt. 5, § 16, justices and judges
were required to retire at age 70, In 2013, several Pennsylvania judges filed suits challenging the
mandatory retitement age, claiming their rights had been violated,'® The 2013 legislature saw

several bills pending, including HB 79'7 and SB 368'S, which proposed to increase the retirement

" Bill Raftery, New York Proposal 6: Judges Would Have Second Highesi Mandatory Retirement Age in
Nation if Approved. GAVBL TO GAVEL (October 2, 2013), available at

httpi//gaveltogavel.us/2013/10/02/new~-york-proposal-6-judges-would-have-second-highest-mandatory-
retirement-age-in-nation-if-approved/.

'S New York SB 8864, available at http:/open.nysenate.gov/legislation/bill/S886A-2013,

' Debra Cassens Weiss, Judges’ Mandatory Retirement Challenge Fails in Pennsylvania Supreme
Court. ABA JOURNAL (June 18, 2013), available at
http://www.abajournal.com/news/articlefjudges_mandatory-
retivement_challenge_fails_jn_pennsylvania_supreme_court/, (“The judges had alleged the mandatory
retirement age conflicts with the state constitution’s Declaration of Rights protecting the “inherent rights
of mankind.” They also claimed their election to a 10-year term gave them a property right to keep their
jobs for the entire time. The unanimous opinion (PDF) rejected those olaims.”). See Driscoll v, Corbett,
69 A.3d 197 (Penn. 2013).

17 Pennsylvania House Bill No. 79. Reg. Sess, 2013-14 (HB 79), available at
http:/fwww.legis.state.pa.us/cfdocs/billinfo/Billlnfo.cfin?sycar=2013&sind=0&body=H&type=B&bn=79,

"® Pennsylvania Senate Bill No. 368, Reg. Sess. 201314 (SB 368), available at
hitp:/www Jegis.state.paus/cfdocs/billinfo/billinfo.cfm?syear=2013&sind=0&body=S &type=B&BN=0368,



age to 75, and SB 85, which proposed to abolish entirely the mandatory retirement age.'” In
July, HB 79 passed in the state house, and in October, it passed in the senate.” However, since it
is a constitutional amendment, it must pass in two sessions, and will be up for vote again in
2015

Washington: SB 5046, which the governor signed on April 22, 2013, extends district
judges’ retirement age to the end of the term in which the judge tums 75.22
4, Proposed Legislation in 2014:

Louisiana: Representative Mickey Firth of Louisiana introduced House Bill number 19
during the 2003 regular session. The resolution would allow judges attaining 70 years of age to
complete their terms of office, amending Article V, Section 23(b) of the Louisiana Constitution,
The bill passed, became Act No. 1296, and was approved on October 4, 2003, taking effect on
January 1, 2004, Now, judges in Louisiana who attain the age of 70 while serving & term of
office are allowed to complete the remaining term of office,?> In 2013, Eric LaFleur sponsored a
Senate Bill 5, which would effectively remove the mandatory retirement age. Although the bill

failed to get the required 2/3-majority vote in the house, it was re-filed in January of 2014 as
SB11.%

¥ Pennsylvania Senate Bill 85. Reg, Sess. 2013-14 (SB 85), available at
htip:/fwww legis.state.pa.us/cfdoos/billinfo/billinfo.cfm?syear=2013&sind=0&body=S&type=B&BN=0085,

*Id

*' Bill Rafiery, Pennsylvania Legislature Approves Increasing Mandatory Retire Age for Judges; Must be
Reapproved, GAVBL TO GAVEL (October 17, 2013), available at

http://gaveltogavel.us/2013/10/17/pennsylvania-legislature-approves-increasing-mandatory-retirement-
age-forjudges-must-be-reapproved-in-20142015/,

2 hitp:/fapps.leg.wa.gov/billinfo/summary.aspx?bill=5046&year=2013

B Ark. Const. Artiole V Seotion 23(b) Judges, Retirement, Mandatory Retirement

“ hitp://www legis.la.gov/Legis/Billlnfo.aspx?s=14RS&b=8B11&sbi=y



Massachusetts: In April 2013, the Committee on the Judiciary recommended that HB 68
not pass, and the bill was placed on file.** A joint session was held in October 2013, and recessed
to March 2014, HB 68 would amend the Massachusetts state constitution to increase the
mandatory retirement age from 70 to 76,”

Virginia: Although initially approved by the Senate in early 2013, SB 740 and SB 762
wore defeated in the house later that year.”® In 2014, the issue of a judicial mandatory retirement
age will again be addressed via HB 279.*° “However, this increase will not go into effect ‘unless
and until the Judicial Performance Evaluation Program is funded and implemented under the
provisions of § 17.1-00 of the Code of Virginia.’ **°

Washington: In addition to the earlier successful passage of SB 5046, which extended a
district judge’s retirement age to the end of the term in which the judge turns 75,*' a second
Washington bill, HB 1255, passed in the House in March 2013, was sent to the House Rules

Committee for a third reading, then reintroduced and retained in May. In January 2014, this bill

® https://malegislature.gov/Bills/188/House/H68.
* .
Y 1,

% Bill Raftery, Effort to Increase Judicial Retirement Age Fails for 7" Year in a Row in VA, Faring
Better in Other State Legislatures. Gavel to Gavel (February 12, 2013), available at
http://gaveltogavel,us/2013/02/12/effort-to-increase-judicial-retirement-age-fails-for-7th-year-in-a-row-
in-va-faring-better-in-other-state-legisiatures/,

® Bill Raftery, Virginia Legislator Wants to Increase Judicial Retirement Age, But Only If Judicial
Performance Evaluation System Put In Place Is Funded. GAVBL TO GAVEL (January 9, 2014), available
at: http://gaveltogavel.us/2014/01/09/virginia-legislator-wants-to-increase-judicial-retirement-age-but-
only-ifjudicial-performance-evalution-system-put-in-place-is-funded/.
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' SB 5046, http://apps.leg,wa.gov/billinfo/summary.aspx?bill=5046&year=2013,



was again reintroduced and referred to the judiciary.* HB 1255 is a companion bill to SB
5046.%
B. Mandatory Retirement Age Legislation in Hawai’l.
1. Origin of the mandatory retivement age ln Hawai'i:
The 1950 Hawai’i Constitutional Convention,
2, Current Law:

Article VI, Section III of the Hawai’i State Constitution states; “Justices and judges shall
be retired upon atiaining the age of seventy years.”*

3 Previous Proposals to Amend the Mandatory Retivement Age Requirement:

In 2006, SB 995, which proposed a constitutional amendment to eliminate the mandatory
retirement age for justices and judges, was passed by the Hawai'i State Legislature.*® However,
the proposed amendment was vqted down in the November 2006 elections. The vote was
YES: 121,418 (34.8%); NO: 201,476 (57.8%); Blank Votes: 25,329 (7.3%).

In the 2008 legislative session, HB 2344 was introduced, proposing to increase the
mandatory retirement age from 70 to 72, In addition, SB 3202 was introduced, proposing to
increase the retirement age from 70 to 80 for judges who were appointed after November 4,

2008. Both bills failed to pass the Hawai’i Legislature, however,

2

» Washington HB 1255, Reg. Sess, 2013, available at
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=1266 &year=2013,

¥ faw. Const, Art. VI, §3,

¥ Bill Raftery, Update on Mandatory Judicial Retivement Legislation: Bills in 16 States, But So Far No
Enactments; Hawaii Appears to be Closest But Has Choppy History on the Subject. GAVELTO GAVEL,
(March 19, 2013), available at http//gaveltogavel us/2013/03/19/update-on-mandatory-judicial-
retirement-legislation-bills-in-17-states-but-go-far-no-enactments/,

% 1d,



During the 2011 legislative session, SB 650 was introduced, proposing a constitutional
amendment that would authorize the Chief Justice of the Hawai’i Supreme Court to appoint
“emeritus judges” who would otherwise have retired due to the age restriction, as per diem
judges or judicial mentors for a limited period of time.*” Ultimately, the proposed constitutional
amendment was defeated in the 2012 elections, although the vote was close: 49.6% voted “yes™;
39.9% voted “no”’; and 10.4% did not vote.”® Under the Hawai’i Constitution, in order fot an
amendment to be adopted at a general election, it must be approved “by a majority of all the
votes tallied upon the question, this majority constituting at least fifty per cent of the total
vote cast at the election.””® This requirement essentially convetted the blank votes to “no”
votes.

C. Constitutional Amendments Proposed During the 2013 Session:

In the 2013 legislative session, several bills were introduced, proposing to amend Article
V], Section 3 of the Hawai’i State Constitution, which currently sets the mandatory retirement
age for judges at 70,*

1. HB 275 & SB 346: These bills were essentially identical to the prior proposal that was
on the 2012 ballot, except that the House version applied to retired judges and justices whether
or not they had been required to retire by the age requirement.“ The Scnate version referred

only to “judges” but was otherwise the same as the 2012 proposal,

71

% Id

3 Haw, Const, Art. XVIL
“° Haw. Const. Art. VI, §3.

' Bill Reftery, Update on Mandatory Judicial Retirement Legislation: Bills in 16 States, But So Far No
Enactments; Hawall Appears to be Closest But Has Choppy History on the Subject, GAVBLTO GAVEL,



2, HB 792, SB 886, SB 1022: These bills all proposed to increase the mandatory retirement
age for judges and justices from 70 to 80.** SB 886 was passed by the Hawai’i State legislature,
and will be on the November 2014 ballot,

D. Case Law & the Age Discrimination Employment Act (ADEA),

The ADEA was enacted in 1967, and protects workers over the age of 40 by prohibiting
employers from firing or not hiring employees based on their age.** The ADEA does not,
however, apply to “any person elected to public office” and those who work at the
“policymaking level.”** Under this exception, courts have found that the ADEA does not apply
to elected judges.*® Whether the ADEA applies to appointed judges has been somewhat more
controversial, resulting in several actions in the past fow decades.’® However, the general
consensus seems to be that even appointed judges are not covered by the act, as they fall under
the category of policymakers. For example, the U.S. Supreme Court held in Gregory v. Ashcroft,
501 U.S, 452 (1991), that appointed state judges “constitute appointees ‘on a policymaking
level,” within the meaning of the exclusion to Federal Age Discrimination in Employment

Act....” The Court further held that Missouri’s mandatory retirement clause was rationally

(Maroh 19, 2013), available at http://gavoltogavel.us/2013/03/19/update-on-mandatory-judicial-
retirement-legislation-bills-in-17-states-but-so-far-no-enactments/,

2,

3 29U.8.C.A. §§ 621-634 (1988) (Current through P.L. 113-72 (exoluding P.L. 113-66 and 113-67)
2013).

1 29U.8.C. A § 630(f) (1988) (Current through P.L, 113-72 (excluding P.L. 113-66 and 113-67) 2013).
{Defining the term “employee” within the scope of the ADEA).

# Alan L. Bushlow, Mandatory Retirement of State-Appointed Judges Under the Age Discrimination
Employment Acl. 76 CORNBLL L. RRV. 476, 477-478 (1991).

*©Jd
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related to the purposes underlying the legislation.”” More recently, in Lerner v. Corbett (2013
WL 5314894), a federal district court dismissed the claim of Pennsylvania judges that the state
constitutional provision of mandatory retirement at age 70 violated the Equal Protection and Due
Process Clauses.*® The court found that the provision was rationally related to a legitimate
government interest in a well-functioning state judiciary, and noted that the provision was a state
constitutional provision which was for the electorate to amend, not the court. Two other suits
brought in Pennsylvania state courts saw similar results,*

In Kimel v. Florida Bd. of Regents, the U.S. Supreme Court held that states have Eleventh
Amendment immunity from ADEA private lawsuits filed in federal court.> States can
discriminate on the basis of age without violating the Fourteenth Amendment, so long as the
discrimination is rationally related to a legitimate state interest.”! Further, individuals “still have

remedies in state court if state -- rather than federal - law prohibits age discrimination.”?

*T Gregory v. Ashoroft, 501 U.S, 452, 470-472 (1991).

® Lerner v, Corbett, 2013 WL 5314894, See Jessica M. Karmasek, Federal Court Dismisses Suit by Pa.
Judges Over Mandatory Retirement Age. LEGAL NEWSLINE (September 25, 2013), available at
hitp://legalnewsline.com/news/244455-federal-court-dismisses-suit-by-pa-judges-over-mandatory-
retirement-age.

* Driscoll v. Corbett, 69 A.3d 197 (Pa. 2013); sce Jessica M. Karmasek, Pa. SC Dismisses Judges’ Suits
Challenging Mandaiory Retirement Age. Legal Newsline (June 18, 2013), available at
http://legalnewsline.com/news/242323-pa-sc-dismisses-judges-suits-challenging-mandatory-retirement-
age,

50 Kimel v. Florida Bd, of Regents, 528 U.S. 62 (2000).

W

52 Dianna B, Johnston, ADEA Suits Against States (April 27, 2007), available at
hitp: eog.govieeoc/foia/letters/2000/ada_sults gpainst states.html,
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III. 'WHETHER HAWAY'I’S MANDATORY RETIREMENT
AGE PROVISION SHOULD BE ELIMINATED OR AMENDED.

A Arguments for and Against a Mandatory Retirement Age,

Historically, a primary argument in favor of imposing a mandatory retirement age for
judges has been the concern expressed by the drafters of many other state constitutions — viz, that
the natural aging process lends to a decline in mental capacity that adversely impacts the
efficiency of older judges. Forcing judges to retire at a particular age combats the possibility of
age-induced decreases in mental capacity, and in addition, opens up spots on the bench for
younger lawyers,*

However, life expectancy has increased since many judicial retirement age laws were
enacted. For instance, when New York State’s mandatory retitement age was first adopted in
1869, the average life expectancy was in the 403> But as of 2001, the average American could
expect to live 78.7 years.® Women have an even longer life expectancy (over 80), and so raising
the retirement age may provide more opportunities for women to serve as judges.”® Hawai’i has

a particularly high life expectancy.”’ Measured from birth, residents of Hawai’i are now

% Jamie Inferrera, Casting the Vote: Raising the Constitutional Mandatory Retivement Age for
Pennsylvania Judges, Juris Magazine (Qctober 21, 2013), available at http://jurismagazine.com/casting-
the-vote-raising-the-constiutional-mandatory-retirement-age-for-pennsylvenia-judges/.

** Report of the [New York] Task Force on Mandatory Retirement of Judges, June 1999 (the “New York
Task Foroe Report"),

% 1J.8. Life Expectancy Ranks 26" In the World, OECD Report Shows, Huffington Post (November 21,
2013), available at http;/wwe huffingtonpost.com/2013/1 1/21/us-life-expectancy-oecd n 4317367 html.

5 Yamic Inferrera, Casting the Vote: Raising the Constitutional Mandatory Retirement Age for
Pennsylvania Judges. Juris Magazine (October 21, 2013), available at hitp:/jurismagazine.com/casting-
the-vote-ralsing-the-constiutional-mandatory-retirement-age-for-pennsylvania-judges/.

$7 Life Expectanoies at Age 65 Highest it Hawati, Lowest in Mississippi, CENTER FOR DISEASB

CONTROL AND PREVENTION (July 18, 2013), available at http://www.cde.gov/media/releases/2013/p0718-
life-expectanoy.html,
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estimated to have an average life expectancy of 81,3 years.® Thus, age-induced decreases in
mental capacity, at least as of a particular age (e.g. 70), have become less of a factor in favor of a
mandatory retirement age.

Moreovet, mandatory retirement fails to consider the high value of a judge’s accumulated
wisdom and experience on the bench, Judge Posner, a prominent jurist and scholar who has
studied the issue, wrote, “Judging is a learning-by-doing sort of job . . . As in certain forms of
leadership, [ ], judges have to make many decisions in a limited amount of time, and speed and
confidence in judicial decision-making are fanctions of experience.® Judging is generally a
“late-peak” occupation in that judicial performance improves with age and may remain stable for
many productive years after age 70,% Many other professions do not impose such retirement
ages, even though the same rationale that applies to mandatory judicial retirement (age-related
decreases in mental capacity) could be applied to them (doctors, engineers, teachers, efc.).

In summary, the Committee considered the following arguments that have been raised in
favor of and against eliminating Hawai’i’s mandatory retirement age for state judges:

Arguments in favor of eliminating the mandatory retirement age requirement
Advancements in health care have resulted in greater life expectancy
Retains high performing judges on the bench
Encourages experienced attorneys to apply for service on the bench
Bncourages the appointment of experienced judges to the upper levels of

the Judiciary (i.e, the appellate courts)
» Local culture places great value in the wisdom of our Kupuna

* € © @

%8 The Measure of America 2013-2014, available at
hitp://www.measureofamericn.org/measure_of_america2013-2014,

% Richard A. Posner, AGING AND OLD AGB 197 (1995).

% Id. Indeed, retired state judges and justices have continued to serve as masters, mediators, and
arbitrators, even past age 70, providing an invaluable service.
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Arguments in favor of maintaining the mandatory retirement age requirement

Health problems inevitably affect everyone in older age groups
Promotes periodic change in the Judiciary, and is the equivalent of a
de facto texrm limit, as Hawai'i’s constitution has no explicit term limit

* Prevents a Judiciary dominated by septo and octo-generians who might be
resistant to change and innovation

s Prevents judges from “overstaying” their effective years (i.e. avoids “lead
in the okole™)

» Prevents one political philosophy from dominating the court for extended
periods of time

 Increases diversity by increasing the chances for appointment of groups
underrepresented at the time of initial appointments

In view of these arguments, the consensus of the Committee was that imposing a
mandatory retirernent age does not appear to be well-founded. There is no scientific or other
rational basis upon which one may conclude that, at a particular age, a judge loses sufficient
mental capacity,

However, the next step to take was less apparent to the Committee, The Committee
concluded that the ct;rrent mandatory retirement age provision should not simply be repealed or
eliminated entirely, That was proposed before and decisively rejected by Hawat'i voters, In
view of tho Hawai'i electorate’s 2006 rejection of a proposed amendment to eliminate the
mandatory retirement age, the Committee does not believe it would be advisable to simply
resubmit to the electorate another Constitutional amendment to eliminate the mandatory
retirement age provision. Thus, the primaty focus of the Committes’s deliberations was on
alternatives to eliminating the provision, such as increasing the mandatory retiroment age,

B. Alternatives: SB 866 & Proposed Constitutional Amendment
to Increase the Mandatory Retirement Age from 70 to 80,

The Committee discussed at length the Constitutional amendment that will be on the
ballot in November 2014, proposing to increase the mandatory retirement age of state justices

and judges from 70 to 80, rather than eliminate the mandatory retirement age. Although the
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Committee was generally in favor of increasing the mandatory retirement age for the reasons
stated above, several Committee members expressed a desire to include safeguards against any
actual decline in the mental capacity of the judges.

For instance, some Committee members stressed the need to incorporate a mechanism for
ensuring turnover among the ranks of the judiciary, inasmuch as regular turnover invigorates the
judiciary by bringing in fresh ideas and greater diversity to the bench. As suggested by the New
York Task Force Report,” increasing the mandatory retirement age of judges while at the same
time ensuring adequate opportunities for judicial service by minorities and women may be
achieved by a “senior judge” system in which older judges, subject to periodic cettification of
mental and physical capacity beginning at age 62, may continue to serve on the bench, optionally
at less than full time, up until age 78. Under the New York model, once a judge attains “senior
status,” a judicial vacancy is created, which helps to ensure turnover in the ranks of the judiciary.
There was also some sentiment for combining elimination of or change in the mandatory
retirement age with appellate court term limits. There was also some sentiment for making
changes to the retirement age prospective only, as opposed to applying to currently serving
judges in addition to newly-appointed judges,

However, some Committee members believe that Hawai’i’s judicial system has already
incorporated the means to monitor the quality of the State’s judges, and to ensure timely
turnover, As the Hawai’i Chapter of the American Civil Liberties Union has previously testified:
“Hawaii provides an appropriate system of judicial review that operates regardless of age. The
Hawaii Commission on Judicial Conduot investigates reports of judicial misconduct and may

recommend dismissal to the Hawaii Supreme Court. The JTudicial Performance program

 New York Task Force Report, at 13,
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periodically conducts performance reviews and evaluations after soliciting comments from the
attorneys who practice befors that judge. For disability or impairment, judges are referred to the
Supreme Court’s Attorneys and Judges Assistance program. In addition, for those judges who
wish to continue in office at the end of their terms, the Judicial Selection Commission reviews
their performences, including soliciting public comment through notices published in the
newspapers, If the electorate has concerns about judges’ performances, then this system should
be examined and improved. However, many committee members believe that these checks
ensure that it is highly unlikely that an unqualified judge would be able to remain on the

bench,”%

The Committee considered various mechanisms to guard against declining capacity,

including the following:

» Periodic medical certification of competency of judges attaining “senior
status”

» Prospective application of the increased mandatory retirement age, so that
the option is open only to new judges, as current judges applied on
condition that they must retire at age 70

s Impose term limits (e.g. maximum number of retentions or years of
service)

¢ Increase mandatory retirement age only for appellate court judges and
justices
C. Statistics Relating To The Number of State Judges Relirving at Age 70.
The Committee further discussed statistical information provided by the Hawai'i

Supreme Court, Office of the Chief Justice, which indicates that since 2002, 42 full-time state

% Testimony of the ACLU of Hawaii to Offer Comments on SB 3202, Proposing an Amendment to Article
VI, Section 3, of the Hawaii Constitution to Extend the Mandatory Retivement Age By Ten Years For State

Justices and Judges: Hearing before the House Commitiee on Judiciary, (2008) (written testimony of the
ACLU).
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justices and judges retired from judicial office.> As shown below, 33 out of the 42 statc justices
and judges retired before reaching the age of 70.* Nine (9) of the 42 retired at age 70 on a
“compulsory” basis (meaning, cach would have continued to serve but for the mandatory
retirement age), Some on the Committee concluded, therefore, that the concerns regarding an
increase in the mandatory retirement age may be moot in that there have been relatively few state
jndges that would have continued in office but for the mandatory retiroment age limit. Others

disagreed,

Number of State Judges Retiring
Before Age 70: 2002-2012%

Compulsory
Retirement at Age
701{9 of 42)
21%

Voluntary
Retirement
Before Age 70 (33
of 42}

79%

63 Chief Justice Mark Recktenwald, whose assistance was greatly appreciated by the Committee,
facilitated the expeditious provision of this information.

¢ The Committee noles that it i8 possible certain of the judges included in the "retived” category did so
after learning that they would not be retained by the Judicial Seleotion Commission,

* Source: Hawai'i Supreme Court, State of Hawai’i, Office of the Chief Justice,

17



In addition, a review of the data for this time period indicates the following;

« With respect to the 33 justices and judges who retired before reaching
age 70:

» average starting age: 45 (ranging from 35 to 58 years of age,

with a median of 45)

» average years of service: 14 (ranging from 5 to 24 years,
with a median of 13)

» average age at retirement: 58 (ranging from 53 to 66 years of age,
with a median of 59)

« With respect to the nine (9) justices and judges who retired upon reaching
the age of 70;

» average starting age: 52 (ranging from 39 to 65 years of age,

with a median of 52)

s average years of service: 18 (ranging from 5 to 31 years,
with a median of 18)

* average age at retirement: 70

Iv. COMMITTEE CONCLUSIONS AND RECOMMENDATIONS:

Based on the foregoing, the Committee found, as follows:

e All members of the Committee agreed that age alone does not
constitute a basis to question the capability of a judge to function, and
that there does not exist a basis on which one may conclude that a
judge loses sufficient mental capacity at age 70 or upon attaining any
particular age.

¢+ However, the Committee does not recommend that a constitutional
amendment to eliminate entirely the mandatory retirement age
provision be again presented to voters for approval because approval is

highly unlikely in view of past experience in Hawai'i and other states.
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» There was genetal consensus in the Committee, but not unanimity, that

the current proposal (SB 886) to increase the mandatory retirement age
from 70 to 80, should be approved.

However, over the course of the Committee’s deliberations, concerns
were expressed by one or more Committee members, including the
following:

--  implementing an increase in the retirement age without other
safeguards could allow certain judges to “overstay” their
effective years; and

- increasing the retirement uge results in less turnover among
the ranks of the judiciary, which limits the influx of fresh
ideas, greater diversity, and/or alternative political
philosophies to the bench;

-~ any changes in the mandatory retirement age should be
prospective only and should not affect those judges already
serving, because, among other things, prospective application
would actually inocrease the ability for older lawyers to apply
for and serve as judges,

Other Committee members believe though that these concerns are
arguably moot, or are at least outweighed, given the fact that most
state judges retire well before age 70 (e.g. onl).' 21% of the 42 state

judges and justices that retired between 2002 and 2012 did so at age
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70, and of the 79% who retired before age 70, their average retirement

age was 58),

Y. PENDICES:

A, Bill Raftery, Arizona Proposition 115: What Courts/States Have Mandatory
Judiclal Retivement and At What Age?, GAVEL TO GAVEL (Oct, 11, 2012,
updated Feb. 12, 2013)

imanageDB:2684508.10
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APPENDIX A:
Bill Raftery, Arizona Proposition 115: What Couxrts/States
Have Mandatory Judicial Retirement and At What Age?,
GAVEL TO GAVEL (Oct. 11, 2012, updated Feb. 12, 2013)
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¢ Homo
¢ RSS
s Login

Gavel to Gavel

A roview of stato eglslation afforting the courls.

I - Search I
Search for:

Arizona Proposition 115: What
courts/states have mandatory judicial
retirement and at what age?

October 11th, 2012 by Bill Raftery Leave a reply »

In addition to extending most judicial terms to & years, Arizona's Proposition 115 would also change the
state’s mandatory judicial retirement age from 70 to 75.

As Tnoted Jast year when this subject came up in the Ohlo ballot, 32 states plus D.C. have age limits for at
last some of thelr judges. While Arlzona's current 70 Is the most typlcal age, several states use 76:
Kansas, Missouri (municipal court judges), Oregon, Texas (Appellate + District), Ulah, and Washington.

A chartlisting all mandalory retirament ages for state Judges Is below. (Updated 2/12/2013)

Constitution or
State Appellate Trial Statute Notes
Constitution: Axt. May not be
V1, Sec, 155 elected or
Alabama 70 70 (Amended), appolinted after
Amendment 328 70.
§ Constitution: Art.
Alaska 70 70 IV, Sec. 11
. . Constitution: Art. || Municipal courts:
Arizona 70 70/Varies VI, Secs. 20 & 39 varies

hitp://gaveltogavel.us/2012/10/1 1/arizona-proposition-1 15-what-courlsstates-have-mandatory... 4/25/2014
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N

A

Arkansas

Arkansas law does
not specific a
retirement age for
judges, however a
judge that falls to

70 70 resign at age 70
forfeits all
penslon/retirement
benefits. See
Arkansas Code §
24-8-215(c)
California
Constitution: Art,
Coloratlo 72 72 V1, Seo. 23
Connectleut 70 70 Constitution: Art. V,
Sec, 6
Delaware “
ggﬁﬁ‘l’; 74 74 Statute: 1-204.31(c)
May complete
e term if more than
Florida 70 70 || Constittion: A V. 1™ 500 of it has
) been served at
age 70.
Some hut not
all Municipal
. coutts have
Georgia mandatory
retirement
ages.
Constitution: Art.
Hawall 70 70 VI, Sec. 3
Idaho
Hlinols N « Constitution: Aat. 6, May serve out

Seco, 15

{erm in which

hittp//gaveltogavel us/2012/10/11/arizone-proposition-115-what-vourtsstates-have-mandatory... 4/25/2014
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Statute: 705 ILCS
551"

turns 75, Statute
was declared by
the Supreme
Court of lllinols
to be
unconstitutional,
as written,
beoause the Act
violated the
doctrine of equal
protection. See:
Muaddux v.
Blagojevich, 233
IIL. 2d 508 (2009).

indiana 75 Statute: IC 33-38-
13-8
lowa 72 72 Statute: 602,1610
“ May serve out
Kansas 75 75 Statute: 20-2608(2) || term In which
turns 76.
Kentucky
May serve out
term in which
. Constitution: Art. V, ||turns 70, Mayors’
Loulsiana 70 70/None Scc. 23 court judges
have no age
limit.
Maine
Orphan's Gourt
: Constitution: Art. || Judges have no
Maryland 70 70/None 1V, See. 3 mandatory
retirement age.
Constitution: Art. 1,
Massachusetts 70 70 Part 2, Ch. 3
i s Arl. May not be
Michigan 70 70 Constitution; Art alocted or
VI, Sec, 19
appointed after

http://gaveltogavel.ug/2012/10/1 1/arizons-proposition-115-what-courtsstates-have-mandatory.., 4/25/2014
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.

70.
Constitution: Axt, 6,
Sec. 9 May serve to end
Minnesota 70 70 Statute: of month turns
490.121(21d) & 70.
490.125
Migsissippi
Missouri 70 70/76 Seo. 26 Court, 75 for
Statute: 479.020¢7) || Munlcipal Court.
Montana
Nebraska
Nevada
New .
Hampshire 70 70 Constitution: Art. 78
Constitution: Art,
New Jersey 70 70 X1, See. IV
New Mexico
Generally: May
serve until end of
Constitution: Art. || year in which 70
New York 70 70/None V1, Sec. 25 is reached.
Town/Village: No
age limit.
Constitution: Art, May serve to end
North Carolina 72 72 1V, Sec. 6 of month turns
Statute: 7A-4.20 72,
North Dakota
. Constitution: Art, Sectl
0/None eation
Ohio 70 70/Non IV, Sec, 6 interpreted as

hitp://gaveltogavel.us/2012/10/11/arizone-proposition-115-what-courtastates-have-mandatory... 4/25/2014
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meaning may
serve until end of
term tums 70.
Mayors' court
judges have no
age limit, -

QOkiahoma

Oregon

75

75

Constitution: Axt,
VII (Amended), Sec.
1a

Constitufion
allows age to be
reduced to as
low as 70 by
statute or
initiative,

Pennsylvania

70

70

Constitution: Art, V,
Sec, 16

May serve until
end of year In
which 70 Is
reached.

Rhode Istand

South Carolina

72

72

Statute: 9-8-40 & 9-
8-60

No limit for

Probate or

Municipal
Courts.

South Dakota

70

70

Statute: 16-1-4.1

May serve into
the January after
attaining age 70.

Tennessee

Texas

74

74/None

Constitution: Ast, 5,
Sec. 1-a

Legislature may
set at any age
from 70 to 75. |

Distrlct &

Criminal District

Court: May serve

out term In which

turns 75 If
completed at

least 4 years of 6

year term,

http://gaveltogavel.us/2012/10/1 1 /arizonasproposition-115-what-courtsstates-have-mandatory... 4/25/2014
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Munlcipal:
Varies. All other
trial courts: No
limit,
Constitution: A,
Utah 76 75 VIIL, Sec. 14
Statute: 49-18-701
Legislature may
set anywhere
from end of the
calendar year in
Constitution: Sec. 35|  Which Judge
Vermont 90 90 attains 70 to end
Statute: 4-609 || of the term when
Judge attains 90.
Legislature has
opted for end of
year attain 90.
May serve until
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LATE *Testimony submitted late may not be considered by the Committee for decision making purposes.

SB-2152-SD-2
Submitted on: 3/17/2026 2:16:48 PM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Michael Golojuch, Jr. . e Written Testimony
(he/him) Pride at Work — Hawai‘i Support Only
Comments:

Aloha Representatives,

Pride at Work — Hawai‘i is an official chapter of Pride at Work which is a national nonprofit
organization that represents LGBTQIA+ union members and their allies. We are an officially
recognized constituency group of the AFL-CIO that organizes mutual support between the
organized Labor Movement and the LGBTQIA+ Community to further social and economic
justice.

Pride at Work — Hawai‘i fully supports SB 2152 SD 2.
We ask that you support this needed piece of legislation.
Mabhalo,

Michael Golojuch, Jr. (he/him)

President
Pride at Work — Hawai‘i



https://www.prideatwork.org/
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SB-2152-SD-2

Submitted on: 3/12/2026 3:37:10 PM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Johnnie-Mae L. Perry Individual Support erttenO];lT;tlmony

Comments:

I, Johnnie-Mae L. Perry, Strongly SUPPORT

2152 SB PROPOSING AN AMENDMENT TO ARTICLE VI, SECTION 3, OF THE HAWAII
STATE CONSTITUTION TO INCREASE THE MANDATORY RETIREMENT AGE FOR
STATE JUSTICES AND JUDGES.

Amend to 80 years upon "cognitive and competency test."

Does this mean that former CJ Mark E. Recktenwald can return?




SB-2152-SD-2

Submitted on: 3/12/2026 6:22:26 PM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Richard S Velasquez Individual Support erttenO];lT;tlmony

Comments:

please support this Bill

my brother is a Federal judge at 80 and is in his prime




SB-2152-SD-2

Submitted on: 3/14/2026 8:21:03 AM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Dane Ganes Individual Support Written Testimony
Only
Comments:

Age should never be a factor in determining one's ability to serve.




SB-2152-SD-2

Submitted on: 3/14/2026 8:23:31 AM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Heather McVay Individual Support Written Testimony
Only
Comments:

Strong support!




SB-2152-SD-2

Submitted on: 3/14/2026 8:47:00 AM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Mervin Ching Jr Individual Support Written Testimony
Only
Comments:

Strong support




SB-2152-SD-2
Submitted on: 3/14/2026 8:48:44 AM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Maile Vierra Individual Support Written Testimony
Only
Comments:

Strongly support.



Tuesday, March 17, 2026 2:00 p.m.
Conference Room 325 & Videoconference
State Capitol, 415 South Beretania Street

Testimony of Joey Badua

In SUPPORT of SB2152 SD2
Rep. David A. Tarnas, Chair
Rep. Mahina Poepoe, Vice Chair

Dear Chair Tarnas, Vice Chair Poepoe and members of the Committee on Judiciary and Hawaiian
Affairs:

My name is Joey Badua, and | support of the proposed constitutional amendment to increase
the mandatory retirement age for justices and judges from seventy to seventy-five, or SB2152 SD2
because it would allow for the discussion to be had about this arbitrary restriction.

By allowing the voters of Hawai'i to ultimately decide whether increasing the retirement age
reflects the values and needs of our Hawai‘i’s judiciary, this measure ensures that the public has the
final voice on an important question about the structure and experience of our courts. As a younger
attorney, | recognize that extending the retirement age may delay future vacancies on the bench. At
the same time, | recognize the importance of retaining experienced jurists when they remain capable
of serving the public effectively. As a practicing attorney, experienced judges often contribute to more
predictable rulings, efficient courtroom management, and thoughtful decision-making.

Furthermore, Hawai‘i has safeguards to ensure judicial accountability through the evaluation
and retention process conducted by the Hawai‘i Judicial Selection Commission. Judges must
periodically demonstrate that they continue to meet the standards expected of the judiciary. This
process allows for a more individualized assessment of a judge’s ability and performance than an
automatic cutoff based solely on age - which as a general rule is discriminatory.

| also recognize the importance of maintaining opportunities for future generations of attorneys
who may aspire to serve on the bench. In my view, this proposal strikes a reasonable balance by
modestly extending the retirement age while still preserving regular review of judges and natural
turnover within the judiciary.

For these reasons, | respectfully support SB2152 SD2 and the opportunity it provides for the
people of Hawai‘i to consider this question and determine the appropriate balance between
experience, accountability, and renewal within our courts.

Thank you for the opportunity to testify.
Respectfully,

Joey Badua
PO Box 29724 Honolulu, HI 96820



SB-2152-SD-2

Submitted on: 3/15/2026 11:21:42 AM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Ronald Marcellana Individual Support erttenolr"li:}s,tlmony

Comments:

Support




Catherine Malia Lowenberg Ihwrﬂ_ﬁoﬂmﬁmwmwww

cathymalia@gmail.com
(808) 778-1786

To: COMMITTEE ON JUDICIARY & HAWAIIAN AFFAIRS Tuesday, March 17, 2026 2:00 p.m.
Rep. David A. Tarnas, Chair Conference Room 325 & Videoconference
Rep. Mahina Poepoe, Vice Chair State Capitol, 415 South Beretania Street

Chair, Vice Chair, and Members of the Committee,

My name is Catherine Malia Lowenberg. 'm a 2008 William S. Richardson School of Law graduate
and serve as the Advocates for Public Interest Law Community Board President. Thank you for the
opportunity to testify in strong support of Senate Bill 2152. Increasing the mandatory retirement age
to 75 strengthens diversity and inclusion within the judiciary.

Hawai'‘i is one of the most diverse places in the nation, but our judiciary does not fully reflect the
communities it serves. Significant gaps remain in ethnic, social, and cultural representation,
particularly for Pacific Islander, Micronesian, working class, and LGBTQIA+ communities.

Many attorneys from underrepresented communities face structural barriers in the legal pipeline,
from unequal access to education and mentorship to slower advancement in law firms and public
service roles.

Being competitive for a judgeship can require years of dedication in lower paying government service
advocacy, participation in bar organizations, and time to advance in community leadership. Lawyers
from communities with fewer generational economic advantages often need to prioritize financial
stability and caregiving roles over career networking opportunities. These delays mean diverse
candidates are reaching the bench later, reducing the time they can serve, and limiting the expertise,
institutional knowledge, and cultural perspectives they contribute to the judiciary.

Diversity on the bench strengthens the quality of justice. Judges draw upon their lived experiences in
evaluating credibility, understanding community dynamics, and interpreting the human
circumstances that appear in courtrooms every day. A judiciary that includes women, Pacific
Islanders, Micronesians, and other underrepresented voices provides broader perspectives that
improve judicial decision-making and increase public confidence in the courts.

For these reasons, | respectfully urge the Legislature to support increasing the mandatory retirement
age for judges to 75.

Mahalo for the opportunity to testify. \ 1 §
v Fims

Catherine Mg _ mym_‘m




HOUSE COMMITTEE ON JUDICIARY
Representative David A. Tarnas, Chair
Representative Mahina Poepoe, Vice Chair
Tuesday, March 17,2026 at 2:00 p.m.

State Capitol, Conference Room 325 & Videoconference

By

Mark E. Recktenwald
Chief Justice, Hawai‘i Supreme Court (ret.)

SENATE BILL NO. 2152, S.D.2, Proposing an Amendment to Article VI, Section 3, of the
Hawaii State Constitution to Increase the Mandatory Retirement Age for State Justices
and Judges.

Chair Tarnas, Vice-Chair Poepoe, and members of the Committee, | respectfully
testify in strong support of this bill, which proposes an amendment to the Constitution to
extend the mandatory retirement age for justices and judges to age 75, from the current age
70.

By way of background, | served as Chief Judge of the Intermediate Court of Appeals
from 2007-2009, as Associate Justice of the Supreme Court from 2009-2010, and as Chief
Justice from 2010 through September 2025—a week before | turned 70.

As Chief Justice, | became familiar with the performance of every justice and judge
who served during my tenure. In the last fifteen years, the judiciary lost a tremendous
amount of expertise among those judges who were required to retire because they were
aboutto reach age 70. They included some of the most brilliant and accomplished jurists
of our time—individuals who shaped the law in our appellate courts, or who presided over
some of the most consequential proceedings in our trial courts. Cases they presided over
included high-profile jury trials—from murders to civil cases involving hundreds of millions
in damages—or motions that sometimes effectively ended those cases before trial. And
notably, they included settlement proceedings that often resulted in a negotiated
resolution, without the expense or uncertainty of trial. The experience and credibility built
up handling hundreds of settlement conferences over the years enables our most
experienced judges to make accurate evaluations of each case—evaluations which
materially improve the likelihood of a case settling.

At the appellate courts, they included Chief Justice Ronald Moon, Associate
Justices James Duffy, Jr., Simeon Acoba Jr., Richard Pollack, Michael Wilson, and Paula
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Nakayama, as well as Intermediate Court of Appeals Chief Judge James Burns and
Associate Judge Daniel Foley.

At the Circuit Court on O‘ahu, they included Judges Michael Town, Karen Ahn, Glenn
Kim, Christine Kuriyama, Jeffrey Crabtree, Gary Chang, and Dean Ochiai; on Maui, they
included Judge Joel August and Chief Judge Shackley Raffetto; and on Hawai‘i Island, they
included Judge Glenn Hara and Chief Judges Ronald Ibarra and Robert Kim. They also
included many highly skilled and competent District and District Family Judges.

None of these individuals had shown any decline in ability by the time they were
required to retire. They continued working long hours and were ready to handle the
challenges of trial or a high-stakes appeal, with an entire courtroom watching to see how
they were going to rule. Their decades of experience helped these jurists navigate the
twists and turns of each case to arrive at a just outcome under the law.

Let me be clear: our less-senior jurists are more than capable of being able to excel
at these challenges. But | think most judges would agree they were stronger after five years
on the bench than when they were first appointed, after ten years of service as opposed to
after five, and so forth. And there is another critical point to consider—these judges served
as mentors and resources to the newer judges. Of course, some of them were formally in
supervisory positions, where their expertise and guidance directly helped those they
supervised.

These observations are not just speculation on my part. During my tenure, |
appointed 65 judges to the bench. By the time of my retirement last October, | had
selected every person who was then serving as a District Court or District Family Court
judge in the state, as well as a number who had been elevated to the Circuit Court. As
Chief Justice, | received performance evaluations for every justice or judge who served
during my tenure as set forth in Rule 19 of the Rules of the Supreme Court. These
evaluations contained numerical ratings as well as extensive comments from the
practicing attorneys who had appeared before those jurists during the approximately three-
year evaluation period. | met with the jurists who were subject to those reviews along with
members of our judicial evaluation review panels established in September 2000, to
discuss the results of the evaluations and identify strategies for improvement by those
jurists. | also received and reviewed copies of confidential attorney reviews conducted
periodically by the Hawai‘i State Bar Association.

Itis critical to note that there are significant checks in place to ensure that judges
are not mentally impaired (age-related or otherwise) in their ability to decide the cases
before them. All of the performance reviews described serve as important sources of



information to identify judges who may need counselling or support from their supervisory
judges, and in the case of any more severe impairments, from the confidential Attorneys
and Judges Assistance Program as set forth in Rule 16 of the Rules of the Supreme Court.
The judicial retention process, conducted by the Judicial Selection Commission every six
years for the District and District Family Judges, and every ten years for justices and other
judges, provides another important check. Finally, the Code of Judicial Conduct provides
for proceedings to sideline judges who have mental impairments that could restrict their
ability to serve, as set forth in Rules 8.12(d)(2), 8.13, and 8.14 of the Rules of the Supreme
Court.

Another important point is that the number of judges who choose to work until age
70 is only approximately 25% of our judges. Thus, even if the retirement age is increased to
age 75, there will still be a large number of positions opening up for new applicants to
become judges, or for current judges to move up to higher courts.

The bottom line is that the current mandatory retirement at age 70 deprives the
public of the services of some of our most skilled, knowledgeable jurists—people who are
leaders and can positively influence the newer judges who are following in their footsteps. |
do not believe that the difference between age 70 and 75 is indicative of a significant
likelihood of declined mental skills. And even if that were to happen in a specific case,
there are ample checks in place to ensure that the situation will be addressed properly.

For all these reasons, | respectfully urge the Committee to approve this bill.
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SB-2152-SD-2
Submitted on: 3/16/2026 6:53:17 PM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Novelie Sakai Individual Support Remotely Via
Zoom
Comments:

I support.
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LATE *Testimony submitted late may not be considered by the Committee for decision making purposes.

SB-2152-SD-2
Submitted on: 3/17/2026 12:07:56 PM
Testimony for JHA on 3/17/2026 2:00:00 PM

Submitted By Organization Testifier Position Testify
Carolyn Eaton Individual Support ertteno”lr“j}s/tlmony

Comments:

Aloha, Chair Tarnas, Vice Chair Poepoe, and Members of the Committee,

My name is Carolyn Eaton. I am a resident of Honolulu and I strongly support the change
(proposing a Constitututional amendment) this measure entails, increasing mandatory retirement

age for State justices and judges.

Mahalo for your hard work and for your appreciation of the contributions which will flow when
state judges and justices are allowed to contribute in their offices for the additional 5 years.
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