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Bill No. and Title: Senate Bill No. 2152, Proposing an Amendment to Article VI, Section 3, of 
the Hawaiʻi State Constitution to Increase the Mandatory Retirement Age for State Justices and 
Judges. 
 
Purpose: Proposes a constitutional amendment to increase the mandatory retirement age for 
justices and judges from seventy to seventy‑five years of age. 
 
Judiciary’s Position:  

Thank you for the opportunity to submit testimony in strong support of Senate Bill 2152, which 
would increase the mandatory retirement age for judges in the State of Hawaiʻi from seventy to 
seventy-five years of age. 

I also offer this testimony as a former judge who was required to retire upon reaching the age of 
seventy, despite being fully capable, willing, and eager to continue serving the people of 
Hawaiʻi. My experience is not unique, and it highlights the practical and policy concerns 
underlying the current mandatory retirement age. 
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Judicial effectiveness is built over decades of service. With experience often comes sound 
judgment, courtroom efficiency, institutional knowledge, and the ability to manage complex 
legal and human issues with wisdom and restraint. Many judges reach the peak of their 
professional capabilities later in their careers, after years of exposure to a broad range of cases 
and legal questions. A mandatory retirement age of seventy removes judges from service at a 
time when they are often among the most skilled and effective members of the judiciary, and 
may otherwise dissuade seasoned practitioners in their early to mid-sixties from applying to fill 
judicial vacancies.  It also creates vacancies which are increasingly becoming difficult to fill due 
to an insufficient number of applicants, requiring extended deadlines. 

Hawaiʻi has robust mechanisms in place to ensure judicial competence and accountability. 
Judges are subject to performance evaluations, ethical standards, and retention review and 
decisions by the Judicial Selection Commission. The Commission on Judicial Conduct is 
empowered by the Rules of the Supreme Court to investigate allegations of physical or mental 
disability of judges. These existing safeguards are far more precise and effective tools for 
assessing fitness for judicial service than an arbitrary age threshold. If a judge is no longer 
capable of fulfilling the responsibilities of the office, those processes will address that concern, 
regardless of age. 

Raising the mandatory retirement age would also benefit the administration of justice. Hawaiʻi 
courts face ongoing challenges related to caseloads, judicial vacancies, and case delays. 
Allowing experienced judges to serve up to five additional years would promote continuity, 
reduce abrupt vacancies, and help alleviate pressure on the judicial system, particularly in 
appellate and specialized courts where experience is especially valuable. The current age 
restriction even limits the availability of per diem judges who cover court calendars when 
judicial vacancies occur, because most attorneys willing to serve as per diem judges are at least 
partially retired.  

Finally, increasing the mandatory retirement age would bring Hawaiʻi more in line with modern 
judicial trends and best practices across the country, where many states have higher age limits or 
no mandatory retirement age at all. For many years, the American Bar Association has 
highlighted discussions on increasing mandatory retirement ages due to longer life expectancies, 
and, for decades, has recommended seventy-five as the judicial retirement age. In addition, the 
National Center for State Courts reports that fourteen states and the District of Columbia have 
mandatory retirement ages above age seventy while approximately seventeen states have no age 
limit at all. This means a majority of states have already modernized their approach to age limits, 
recognizing the value of senior judges.  

Senate Bill 2152 does not require any judge to serve beyond age seventy. Rather, it provides 
flexibility—allowing qualified judges who wish to continue serving, and who continue to meet 
all performance and ethical standards, the opportunity to do so. S.B. 2152 represents a modest, 
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thoughtful reform that reflects modern realities while strengthening the stability and 
effectiveness of our courts. 

For these reasons, and based on both policy considerations and personal experience, the 
Judiciary respectfully urges the Committee to pass Senate Bill 2152. 

Thank you for your time and consideration. 
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January 29, 2026 
 
 
 
S.B. No. 2152:  PROPOSING AN AMENDMENT TO ARTIVLE VI, 
SECTION 3, OF THE HAWAII STATE CONSITUTION TO INCREASE 
THE MANDATORY RETIREMENT AGE FOR STATE JUSTICES AND 
JUDGES 
 
Chair Rhoads, Vice-Chair Gabbard, and Members of the Committee: 
 
The Office of the Public Defender supports SB 2152.  This bill proposes an 
amendment to article IV, section 3 of the Hawaii State Constitution to increase the 
mandatory retirement age for justices and judges from seventy to seventy-five years. 
 
The Office of the Public Defender appears daily before the various District, Family, 
Circuit and Appellate Courts of this State and has a direct and sustained interest in 
the quality and stability of the judiciary.  
 
Judicial service demands not only legal knowledge, but judgment developed over 
years of experience. Many judges approaching mandatory retirement remain fully 
capable and effective. These jurists possess invaluable institutional knowledge and 
practical wisdom that cannot be quickly replaced. 
 
Raising the retirement age modestly to seventy-five allows the State to retain 
experienced judges who continue to serve at the highest professional level, while 
ensuring continuity in court operations and decision-making. 
 
Hawaiʻi’s courts face persistent challenges related to judicial vacancies, increasing 
caseloads, and delays that affect litigants, victims, and defendants alike. Mandatory 
retirements exacerbate these pressures by creating vacancies that may remain 
unfilled for extended periods due to the time required for selection, vetting, and 
confirmation. 
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Allowing qualified judges to serve an additional five years provides an immediate 
and cost-effective way to mitigate staffing gaps, reduce backlogs, and maintain 
consistent courtroom management—benefits that directly impact access to justice 
for all parties. 
 
Judges remain subject to rigorous ethical standards, performance expectations, and 
accountability mechanisms, regardless of age. Raising the mandatory retirement 
threshold does not guarantee continued service; it simply preserves the option for 
capable judges to continue serving if they meet all existing requirements. 
 
Raising the mandatory retirement age to seventy-five strengthens the judiciary, and 
ultimately serves the interests of justice and the people of Hawaiʻi. 

 
For these reasons, the Office of the Public Defender strongly supports this measure. 
Thank you for the opportunity to comment. 
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SENATOR KARL RHOADS, CHAIR 

SENATOR MIKE GABBARD, VICE CHAIR 

SENATE COMMITTEE ON JUDICIARY 

 

TESTIMONY IN SUPPORT OF SENATE BILL 2152 

 

Friday, January 30, 2026, 10:00 a.m. 

Conference Room 016, State Capitol 

415 South Beretania Street 

 

Dear Chair Rhoads, Vice Chair Gabbard, and Committee Members:  

 

Earthjustice supports this measure to introduce a constitutional amendment to raise the 

judicial retirement age from 70 to 75.  As a legal organization that respects and relies on the 

pono administration of justice in Hawai‘i’s courts, we recognize and support the public interest 

served by this discrete amendment.  Particularly with increasing lifespans and retirement 

expectations, the arbitrary age cutoff at 70 years has been resulting in experienced and 

respected jurists being prematurely and needlessly forced off the bench.  This ongoing problem 

is exemplified by the recent retirement of Chief Justice Recktenwald and the challenges in 

finding his successor. 

While these measures tend to draw attention to specific judges that may be affected, as 

well as pose inherent difficulties for the judiciary to advocate for the change, we focus instead 

on the long-term benefits to the judiciary as an institution.  Ultimately, the people can vote on 

the proposed amendment and decide whether this update agrees with the spirit of these times 

and the will of the people. 

 

Mahalo for the opportunity to testify. 

 

 

Dru N. Hara, Esq. 

Project Attorney 

Earthjustice, Mid-Pacific Office 

QEARTHJUSTICE
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THE SENATE
THIRTY-THIRD LEGISLATURE, 2026 
STATE OF HAWAII

A BILL FOR AN ACT
PROPOSING AN AMENDMENT TO ARTICLE VI, SECTION 3, OF THE HAWAII 

STATE CONSTITUTION TO INCREASE THE MANDATORY RETIREMENT AGE 
FOR STATE JUSTICES AND JUDGES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The purpose of this Act is to propose an 

amendment to article VI, section 3, of the Hawaii State 

Constitution to increase the mandatory retirement age for 

justices and judges to the age of seventy-five years.

SECTION 2. Article 6, section 3, of the Constitution of 

the State of Hawaii is amended to read as follows:

"APPOINTMENT OF JUSTICES AND JUDGES

Section 3. The governor, with the consent of the senate, 

shall fill a vacancy in the office of the chief justice, supreme 

court, intermediate appellate court and circuit courts by 

appointing a person from a list of not less than four, and not 

more than six nominees for the vacancy presented to the governor 

by the judicial selection commission.

If the governor fails to make any appointment within thirty 

days of presentation, or within ten days of the senate's 

rejection of any previous appointment, the appointment shall be 

2026-0279 SB SMA.docx 
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made by the judicial selection commission from the list with the 

consent of the senate. If the senate fails to reject any 

appointment within thirty days thereof, the senate shall be 

deemed to have consented to that appointment. If the senate 

rejects any appointment, the governor shall make another 

appointment from the list within ten days thereof. The same 

appointment and consent procedure shall be followed until a 

valid appointment has been made, or failing this, the judicial 

selection commission shall make the appointment from the list, 

without senate consent.

The chief justice, with the consent of the senate, shall 

fill a vacancy in the district courts by appointing a person 

from a list of not less than four and not more than six nominees 

for the vacancy presented to the chief justice by the judicial 

selection commission. If the chief justice fails to make any 

appointment within thirty days of presentation, or within ten 

days of the senate's rejection of any previous appointment, the 

appointment shall be made by the judicial selection commission 

from the list with the consent of the senate. If the senate 

fails to reject any appointment within thirty days thereof, the 

senate shall be deemed to have consented to that appointment.

2026-0279 SB SMA.docx
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If the senate rejects any appointment, the chief justice shall 

make another appointment from the list within ten days thereof. 

The same appointment and consent procedure shall be followed 

until a valid appointment has been made, or failing this, the 

judicial selection commission shall make the appointment from 

the list, without senate consent. The chief justice shall 

appoint per diem district court judges as provided by law.

The judicial selection commission shall disclose to the 

public the list of nominees for each vacancy concurrently with 

the presentation of each list to the governor or the chief 

justice, as applicable.

QUALIFICATIONS FOR APPOINTMENT

Justices and judges shall be residents and citizens of the 

State and of the United States, and licensed to practice law by 

the supreme court. A justice of the supreme court, judge of the 

intermediate appellate court and judge of the circuit court 

shall have been so licensed for a period of not less than ten 

years preceding nomination. A judge of the district court shall 

have been so licensed for a period of not less than five years 

preceding nomination.

2026-0279 SB SMA.docx
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No justice or judge shall, during the term of office, 

engage in the practice of law, or run for or hold any other 

office or position of profit under the United States, the State 

or its political subdivisions.

TENURE; RETIREMENT

The term of office of justices and judges of the supreme 

court, intermediate appellate court and circuit courts shall be 

ten years. Judges of district courts shall hold office for the 

periods as provided by law. At least six months before the 

expiration of a justice's or judge's term of office, every 

justice and judge shall petition the judicial selection 

commission to be retained in office or shall inform the 

commission of an intention to retire. If the judicial selection 

commission determines that the justice or judge should be 

retained in office, the commission shall renew the term of 

office of the justice or judge for the period provided by this 

section or by law.

Justices and judges shall be retired upon attaining the age 

of [scvefity] seventy-five years. They shall be included in any 

retirement law of the State."

2026-0279 SB SMA.docx
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SECTION 3. The question to be printed on the ballot shall 

be as follows;

"Shall the mandatory retirement age for all state court 

justices and judges be increased from seventy to 

seventy-five years of age?"

SECTION 4. Constitutional material to be repealed is 

bracketed and stricken. New constitutional material is 

underscored.

SECTION 5. This amendment shall take effect upon

compliance with article XVII, section 3, of the Constitution of 

the State of Hawaii.

INTRODUCED BY:

2026-0279 SB SMA.docx



S.B. NO. 2'152.

Report Title:
Constitutional 7\mendment; Judges; Mandatory Retirement Age

Description:
Proposes a constitutional amendment to increase the mandatory 
retirement age for justices and judges from seventy to 
seventy-five years of age.

The summary description of legislation appearing on this page is for informational purposes only and is 
not legislation or evidence of legislative intent.
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January 29, 2026

The Honorable Senator Karl Rhoads, Chair
The Honorable Senator Mike Gabbard, Vice Chair
Senate Committee on Judiciary
Hawaii State Capitol
415 South Beretania Street
Honolulu, HI 96813

Re: SB 2152: Proposing a Constitutional Amendment to Increase the Mandatory
Retirement Age for State Justices and Judges

Dear Chair Rhoads, Vice Chair Gabbard, and Honorable Committee Members:

I serve as the President of the State of Hawaii Organization of Police Ofiicers (“SHOPO”) and
write on behalf of our union in strong support of SB 2152. SB 2152 proposes a constitutional
amendment to increase the mandatory retirement age for state justices and judges from 70 to 75.

SHOPO’s work is closely intertwined with the judiciary every day. Our officers build cases,
write reports, appear in court, and rely on clear, consistent rulings to keep communities safe and
to protect constitutional rights. The quality and continuity of our bench matters to public safety.
We have a substantial interest in a strongjudiciary that can move cases efficiently, apply the law
consistently, and maintain public confidence in the system.

Judging is a craft that improves with time. Many judges are still at the top of their game in their
early 70s, after decades of experience handling complex legal issues and managing demanding
dockets. Other jurisdictions have recognized that forcing retirement at 70 can push outjudges
right after they have fully mastered the role. (Florida Bar News, Dec. 1, 2018, “75 is the new
mandatory retirement age for judges”)

This issue is not theoretical in Hawaii. Local reporting has highlighted concerns that mandatory
retirement can create a “brain drain,” with the state losing institutional knowledge as senior
judges leave. The same reporting noted court vacancies and the strain created when multiple
judges reach mandatory retirement within a short period. (Hawaii Public Radio, Mar. 13, 2024,
“Decision to extend the retirement age of Hawai‘i judges could be left to voters.”) For SHOPO
and the public, fewer forced retirements means fewer sudden gaps, less disruption in court
operations, and a steadier system that can resolve cases without unnecessary delay.

In most professions, we do not treat age alone as proof of inability. The better approach is the
one Hawaii already uses: judge performance and fitness are evaluated, and judges can be
removed for disability or misconduct. (Civil Beat, Oct. 20, 2014, “FAQs on Ballot Question
Raising the Judicial Retirement Age.”) SB 2152 does not remove those safeguards. It simply
avoids treating a 70th birthday as an automatic disqualifier.
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There is also a growing body of commentary and research recognizing that many adults remain
productive and capable well into their 70s, and that modem health trends support longer working
lives. (Harvard Health Publishing, Jun. 1, 2018, “Working later in life can pay off in more than
just income”; U.S. Bureau of Labor Statistics, Career Outlook, 2017, “Older workers: Labor
force trends and career options.”) AARP Hawaii made the same common-sense point years ago:
the age-70 retirement rule was set decades ago, but people are healthier and living longer now.
(Civil Beat, Oct. 14, 2014, “AARP Hawaii: Vote ‘Yes’ on Increasing Retirement Age of Judges.”)

Other leaders have also questioned the logic of mandatory retirement at 70 where judges are still
performing strongly. (The Guardian, Mar. 29, 2017, “Allow judiciary to work until 75, says
Britain’s most senior judge.”) And legal and medical commentators have noted that aging affects
individuals differently, and that setting a higher retirement age can better match the real-world
range of performance. (Center for Law, Brain & Behavior at MGH, Dec. 1, 2020, “How can
aging judges know when it’s time to hang up the robe?”)

SB 2152 is a modest, practical update. It preserves safeguards, reduces avoidable disruption,
retains valuable experience, and supports a strongerjudiciary, which is inseparable-from
SHOPO’s mission of keeping Hawaii safe for everyone. For these reasons, SHOPO respectfully
urges the Committee to pass SB 2152.

Res ctfully submitted,

/251,4/I. '
D FAU UINA
SHOPO President

Thank you for considering our testimony.
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Senator Mike Gabbard, Vice Chair 
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Re: Testimony on SB2152 – PROPOSING AN AMENDMENT TO ARTICLE VI, SECTION 3, OF THE 

HAWAII STATE CONSTITUTION TO INCREASE THE MANDATORY RETIREMENT AGE FOR STATE 
JUSTICES AND JUDGE 

 
Chair Rhoads, Vice Chair Gabbard, and Members of the Committee: 
 
The United Public Workers, AFSCME Local 646, AFL-CIO (“UPW”) is the exclusive bargaining representative 
for approximately 12,000 public employees, which includes blue collar, non-supervisory employees in 
Bargaining Unit 1 and institutional, health, and correctional employees in Bargaining Unit 10, in the State 
of Hawaii and various counties.  
 
UPW supports SB2152, which proposes an amendment to Article VI, Section 3, of the Hawaii State 
Constitution to increase the mandatory retirement age for state justices and judges. 
 
Judges are critical to ensuring fairness and protecting the rights of public employees, including UPW 
members, who often rely on the judiciary to safeguard labor protections, uphold collective bargaining 
agreements, and enforce workplace standards.  
 
For several years and for a variety of reasons, the Judiciary has experienced difficulties in convincing 
qualified attorneys to fill vacancies on the bench.  Coupling this with the current mandatory retirement 
age that will continue to force the State’s most experienced legal minds into retirement will ultimately 
weaken our courts and impair their ability to deliver timely and just rulings.  Given the lack of qualified, 
practiced attorneys who are willing to serve as judges, we are at a point where Hawaii needs its judges 
to serve beyond an age limit that seems out of touch with the times. We believe the voters of Hawaii 
should have the opportunity to determine if our judges should serve longer. 
 
Mahalo for the opportunity to testify in support of this measure.   
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Testimony to the Thirty-Third Legislature
2026 Regular Session
Committee on Judiciary

Hearing: Friday, January 30, 2026 (10:00 a.m.)

TO: The Hon. Karl Rhoads, Chair
The Hon. Mike Gabbard, Vice Chair
The Hon. Stanley Chang, Member
The Hon. Joy A. San Buenaventura, Member
The Hon. Brenton Awa, Member

FR: American Judicature Society (AJS)

RE: SB2152 Proposing an Amendment to Article VI, Section 3 of the
Hawaii State Constitution to Increase the Mandatory Retirement
Age for State Justices and Judges

AJS, an independent, nonpartisan membership organization
working nationally since 1915 to protect the American justice system,
and whose mission is to secure and promote an independent and qualified
judiciary, the rule of law, and a fair system of justice, respectfully
submits these comments regarding SB2152.

Twelve years ago, AJS published the attached Report of the
Special Committee on the Mandatory Retirement Age of State Judges.
Although slightly dated, the issues covered, survey of other state
practices, and policy arguments for and against the mandatory retirement
age of judges are still relevant today. As the Committee on the Judiciary
reviews and considers this issue, AJS respectfully submits its own
comprehensive report as a potential resource.

Judicial vacancies have posed a persistent challenge in Hawaii.
A healthy democracy depends on all three branches of government
operating effectively, and a fully staffed, highly qualified judiciary is
essential to that balance. Late last year, AJS established a new Special
Committee on Judicial Vacancies to identify barriers that discourage
individuals from applying and to recommend improvements to the
recruitment and application process. Although a report from this Special
Committee will likely not be available until late 2026, AJS will make
that report available to the public and to policymakers at that time. Thank
you for the opportunity to comment.

American Judicature Society



REPORT OF THE SPECIAL COMMITTEE ON THE
MANDATORY RETIREMENT AGE OF STATE JUDGES —

THE AMERICAN JUDICATURE SOCIETY — HAWAPI CHAPTER

April 28, 2014

I. INTRODUCTION.

On September 7, 2012, the Hawai'i Chapter of the American Judicature Society

established a Special Committee on the Mandatory Retirement Age of State Court Judges (the

"Committee" )1 for the purpose of addressing whether the Hawai'i State Constitution should be

amended to change the mandatory retirement age of state court justices and judges. Over the last

eight years, the Hawai'i State Legislature has considered several proposals to amend Article VI,

Section 3 of the Hawai'i State Constitution, which requires state justices and judges to retire

upon attaining age 70. The Committee was created in light of renewed public interest in the

issue of mandatory retirement when Justice James Duffy retired from the Hawai'i Supreme

Court. Consideration of the issue is particularly timely in view of the recent retirement of Justice

Simeon R. Acoba and the passage of SB No. 886 during the 2013 legislative session, as a result

The Committee had 15 members. One was a retired Justice of the Hawai'i Supreme Court, the Hon,
Steven Levinson (Co-Chair of the Committee). Four were active State judges: the Hon. Craig H.

Nakamura, Chief Judge of the Hawai'i Intermediate Court of Appeals, the Hon. Rhonda Nishimura (First
Circuit), the Hon. Faye Koyanagi (District Court, First Circuit), and the Hon. Nauanikinau Kamalii (Per
Diem judge and Health Policy Dir., Papa Ola). Five were other attorneys: Mark Bennett, Esq. (former
Attorney General, State of Hawai'i ), Allen Hoe, Esq. (Member, Hawaii Federal Judicial Selection
Commission), Colin 0. Miwa, Esq. (Co-Chair of the Committee), Carol Muranaka, Esq. (former
President, HSBA), and John "Jack" Tonaki, Esq. (State Public Defender). Also on the Committee were:

Patty Foley, Sr., Vice President and Human Resources Manager, Central Pacific Bank, Ronald Migita,
CEO (Ret.) of two Hawai'i banks, Kenneth Nakamatsu, Director (Ret.), Dept. of Human Resources for
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of which Hawai'i voters will decide this fall whether or not to amend the State Constitution to

increase the mandatory retirement age for state justices and judges from 70 to 80 years.

The work of the Committee spanned more than a year, during which time the Committee met

several times and Committee members consulted resource people, including personnel of the

Hawai'i Supreme Court. Various resource materials were also reviewed.

The focus of the Committee was on two main areas, the first being a review of other

states' mandatory retirement age legislation proposing to either raise or abolish the mandatory

retirement age, as compared with past and current proposed legislation relating to the issue in

Hawai'i. The second focus of discussion was whether the Hawai'i State Constitution should be

amended to eliminate the current mandatory retirement age, or if not, whether the retirement age

requirement should be amended in another manner (e.g. increase the mandatory retirement age).

II. MANDATORY RETIREMENT AGE LEGISLATION IN HAWAII
AND OTHER STATES, AND SELECTED COURT DECISIONS. 

States have set mandatory retirement ages for judges based in part on the rationale that

states have an interest in "maintaining a judiciary fully capable of performing the demanding

tasks of the judicial office"2 and the implicit assumption that judges are no longer "fully capable"

upon attaining a particular age. Although many states have laws setting forth mandatory

retirement ages for judges, in recent years there has been an influx of state legislation proposing

either to extend the mandatory retirement age for judges, or to abolish such requirements

2 Scott Makar, In Praise of Older Judges: Raise the Mandatory Retirement Age? 71 APR Fla. B.J. 48,
48 (1997) (citing Jeffrey Shaman, Supreme Court Upholds Mandatory Retirement of State Judges, 75
Judicature 222, 2222 (Dec./Jan. 1992)).
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entirely. In contrast, federal courts do not impose mandatory retirement ages on their judges, and

a number of federal judges continue to work well past age 70.3

A. National Perspective.

1. Retirement Requirements in Other States:

Currently, 32 states and the District of Columbia have a judicial mandatory retirement

age,4 usually established between ages 70 and 75. In 2013, there were 16 states that considered

legislation proposing to either raise or abolish the mandatory retirement age.5 As of January 1,

2014, bills in at least 6 states were defeated,6 while bills in at least 5 states were either carried

over to the 2014 session or reintroduced, including Hawai'i's proposed constitutional

amendments.7 Successful bills included Washington's SB 5046, which passed in both the state

senate and the house and was signed into law by the governor in April of 2013,8 and

3 Scott D. Makar. In Praise of Older Judges: Raise the Mandatory Retirement Age? THE FLORIDA BAR
JOURNAL (April 1997), available at
https://www.floridabar.org/divcom/jn/jnjournal0 Lnsf/Articles/7A163459570EAB0885256ADB005D6121.

4 Alabama, Alaska, Arizona, Arkansas, Colorado, Connecticut, Florida, Hawaii, Indiana, Iowa, Kansas,
Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New Hampshire, New Jersey, New

York, North Carolina, Ohio, Oregon, Pennsylvania, South Carolina, South Dakota, Texas, Utah,

Vermont, Virginia, Washington, Wyoming, Washington D.C. See Bill Raftery, Arizona Proposition 115.
What Courts/States Have Mandatory Judicial Retirement and At What Age?, GAVEL TO GAVEL (Oct.
1 1, 2012, updated Feb. 12, 2013), available at http://gaveltogaveLus/2012/10/1 1/arizona-proposition-115-
what-courtsstates-have-mandatory-judicial-retirement-and-at-what-age/, a copy of which is attached

hereto as Appendix A.

5 Arkansas, Florida, Hawaii, Indiana, Louisiana, Massachusetts, Michigan, New Hampshire, New Jersey,

New York, North Carolina, Pennsylvania, Virginia, Washington, Wyoming. (See Bill Raftery, Update on

Mandatory Judicial Retirement Legislation: Bills in 16 States, But So Far No Enactments; Hawaii

Appears to be Closest But Has Choppy History on the Subject, GAVEL TO GAVEL (March 19, 2013),
available at http://gaveltogaveLus/2013/03/19/update-on-mandatory-j udicial-retirement-legislation-bills-

in-I 7-states-but-so-far-no-enactments/.

6 Arkansas, Florida, New Hampshire, New York, Virginia, Wyoming.

Hawaii, Louisiana, Massachusetts.

Washington SB 1266 (2013-2014) available at

http://apps. leg .wa.gov/billinfo/summary. aspx7bill=1266&year=2013
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Pennsylvania's HB 79, which passed in the senate in October 2013.9 However, because

Pennsylvania HB 79 is a constitutional amendment, it must pass in two sessions, and will be up

for vote again in 2015.1°

2. Examples of Retirement Legislation Defeated in 2013:

Arkansas: In January of 2013, Senator Bill Sample from Arkansas introduced a bill

concerning the mandatory loss of retirement benefits for members of the Arkansas judicial

retirement system who seek office after reaching seventy years of age.11 The bill eliminated the

use of the terms "under the age of seventy" or any reference to an age limitation for the purpose

of receiving retirement benefits. By removing this language, the new proposed bill will allow

judges to work past the age of seventy without forfeiting any retirement benefits. Under the

current law, a judge may only work until the end of the term during which they reach age 70. "A

judge working past age 70 who is eligible to retire will forfeit retirement benefits unless they

leave office at the end of the term during which they turn age 70." 12 The bill died, however, in

the state senate on May 17, 2013,13

9 Pennsylvania HB 79, Reg. Sess, 2013-2014, available at
http://www.legis.state.pa.us/cfdocs/billinfo/billinfo.cfm?syear=2013&sind=0&body—H&type=B&13N-0079.

IS Bill Raftery, Pennsylvania Legislature Approves Increasing Mandatory Retire Age for Judges,. Must be

Reapproved. GAVEL TO GAVEL (October 17, 2013), available at
http://gaveltogavelms/2013/10/17/pennsylvania-legislature-approves-increasing-rnandatory-retirement-

age-for-judges-must-be-reapproved-in-20142015/.

11 State of Arkansas SB201, 89th General Assembly, Regular session, 2013.

12 Letter from Mita D. Drazilov and David L. Hoffman (Gabriel Roeder Smith & Company) to Gale H.
Stone, Executive Director Arkansas Judicial Retirement System, available at:
http://vvww.arkleg.state.ar.us/assembly/2013/2013R/Actuarials/SB201-Sl.pdf.

13 Arkansas SB 201, Reg. Sess. 2013, available at
http://vvww. arkleg. state. ar.us/assembly/2013/2013R/Pages/BillInformation.aspx?measureno=sb201.
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New York: New York's Proposition 6 would change the mandatory retirement age from

70 to (effectively) 80 for the Court of Appeals and allow judges of the New York Supreme Court

to be recertified every two years from ages 70 to 80, making the 80-year-old retirement the

second highest in the U.S.14 Essentially, while the judges would "retire" at 70, they would still

be eligible to serve if recertified. SB 886 proposed an amendment to section 25(b) of Article VI

of the New York State Constitution. However, voters defeated the bill on November 6, 2013.

The proposition was opposed by 61 percent of the voters, while 39 percent were in favor.15

3. Examples of Retirement Legislation that Passed in 2013:

Pennsylvania: Under the Pennsylvania Constitution, Art. 5, § 16, justices and judges

were required to retire at age 70. In 2013, several Pennsylvania judges filed suits challenging the

mandatory retirement age, claiming their rights had been violated.16 The 2013 legislature saw

several bills pending, including HB 7917 and SB 36818, which proposed to increase the retirement

14 Bill Raftery, New York Proposal 6: Judges Would Have Second Highest Mandatory Retirement Age in

Nation i f Approved. GAVEL TO GAVEL (October 2, 2013), available at
http://gaveltogavel.us/2013/10/02/new-york-proposal-6-judges-would-have-second-highest-mandatory-
retirement-age-in-nation-if-approved/.

15 New York SB 886A, available at http://opennysenate.govilegislation/bill/S886A-2013.

16 Debra Cassens Weiss, Judges' Mandatory Retirement Challenge Fails in Pennsylvania Supreme

Court. ABA JOURNAL (June 18, 2013), available at
http://www.abajournal.com/news/article/judges_mandatory-
retirement_challenge_fails_in_pennsylvaniasupreme_court/. ("The judges had alleged the mandatory

retirement age conflicts with the state constitution's Declaration of Rights protecting the "inherent rights

of mankind." They also claimed their election to a 10-year term gave them a property right to keep their

jobs for the entire time. The unanimous opinion (PDF) rejected those claims."). See Driscoll v. Corbett,
69 A.3d 197 (Penn. 2013).

17 Pennsylvania House Bill No. 79. Reg. Sess. 2013-14 (HB 79), available at

http://www,legis,state.pa.us/cfdocs/billinfo/BillInfo.cfesyear=20138csind—O&body=H84type--B&bn=79.

18 Pennsylvania Senate Bill No. 368. Reg. Sess. 2013-14 (SB 368), available at
http://vvww.legis.state.pa.us/cfdocs/billinfo/billinfo,ofm?syear=20138zsind=0&body=S&type=B&BN=0368.

5



age to 75, and SB 85, which proposed to abolish entirely the mandatory retirement age.19 In

July, HB 79 passed in the state house, and in October, it passed in the senate.20 However, since it

is a constitutional amendment, it must pass in two sessions, and will be up for vote again in

2015.21

Washington: SB 5046, which the governor signed on April 22, 2013, extends district

judges' retirement age to the end of the term in which the judge turns 75.22

4. Proposed Legislation in 2014:

Louisiana: Representative Mickey Firth of Louisiana introduced House Bill number 19

during the 2003 regular session. The resolution would allow judges attaining 70 years of age to

complete their terms of office, amending Article V, Section 23(b) of the Louisiana Constitution.

The bill passed, became Act No. 1296, and was approved on October 4, 2003, taking effect on

January 1, 2004. Now, judges in Louisiana who attain the age of 70 while serving a teim of

office are allowed to complete the remaining term of office.23 In 2013, Eric LaFleur sponsored a

Senate Bill 5, which would effectively remove the mandatory retirement age. Although the bill

failed to get the required 2/3-majority vote in the house, it was re-filed in January of 2014 as

SB 11.24

19 Pennsylvania Senate Bill 85. Reg. Sess. 2013.14 (SB 85), available at
http://wwvv.legis.state.pa.us/cfdoes/billinfo/billinfo.cfrn?syear=2013&sind=0&body—S&type4i&BN=0085.

2° Id.

21 Bill Raftery, Pennsylvania Legislature Approves Increasing Mandatory Retire Age for Judges; Must be
Reapproved. GAVEL TO GAVEL (October 17, 2013), available at
http://gaveltogavel.us/2013/10/17/pennsylvania-legislature-approves-increasing-mandatory-retirement-
age-for-judges-must-be-reapproved-in-20142015/.

22 http://apps.leg.wa.gov/billinfo/summary.aspebill=5046&year=2013

n Ark. Const. Article V Section 23(b) Judges, Retirement, Mandatory Retirement

24 http://www.legis.la.gov/Legis/BillInfo.aspx?s=14R.S&b=SB11&sbi=y
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Massachusetts: In April 2013, the Committee on the Judiciary recommended that HE 68

not pass, and the bill was placed on file,23 A joint session was held in October 2013, and recessed

to March 2014,26 HB 68 would amend the Massachusetts state constitution to increase the

mandatory retirement age from 70 to 76,27

Virginia: Although initially approved by the Senate in early 2013, SB 740 and SB 762

were defeated in the house later that year.28 In 2014, the issue of a judicial mandatory retirement

age will again be addressed via HB 279,29 "However, this increase will not go into effect ̀ unless

and until the Judicial Performance Evaluation Program is funded and implemented under the

provisions of § 17.1-00 of the Code of Virginia.' "3°

Washington: In addition to the earlier successful passage of SB 5046, which extended a

district judge's retirement age to the end of the term in which the judge turns 75,31 a second

Washington bill, HB 1255, passed in the House in March 2013, was sent to the House Rules

Committee for a third reading, then reintroduced and retained in May. In January 2014, this bill

25 https://malegislature.gov/Bills/188/11ouse/H68.

26 Id.

27 Id.

28 Bill Raftery, Effort to Increase Judicial Retirement Age Fails for 7th Year in a Row in VA, Faring

Better in Other State Legislatures. Gavel to Gavel (February 12, 2013), available at

http://gaveltogavel.us/2013/02/12/effort-to-inerease-judicial-retirement-age-fails-for-7th-year-in-a-row-

in-va-faring-better-in-other-state-legislatures/.

29 Bill Raftery, Virginia Legislator Wants to Increase Judicial Retirement Age, But Only If Judicial

Performance Evaluation System Put in Place is Funded. GAVEL TO GAVEL (January 9, 2014), available

at: http://gaveltogavel.us/2014/01/09/virginia-legislator-wants-to-inerease-judicial-retirement-age-but-

only-if-judicial-performance-evalution-system-put-in-plaee-is-funded/.

3° Id.

31 SB 5046, http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5046&yesr=2013.
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was again reintroduced and referred to the judiciary.
32
 HB 1255 is a companion bill to SB

5046.33

B. Mandatory Retirement Age Legislation in Ilawari.

I. Origin of the mandatory retirement age in Hawai'i:

The 1950 Hawai'i Constitutional Convention.

2, Current Law:

Article VI, Section III of the Hawai'i State Constitution states; "Justices and judges shall

be retired upon attaining the age of seventy years."34

3, Previous Proposals to Amend the Mandatory Retirement Age Requirement:

In 2006, SB 995, which proposed a constitutional amendment to eliminate the mandatory

retirement age for justices and judges, was passed by the Hawai'i State Legislature.35 However,

the proposed amendment was voted down in the November 2006 elections. The vote was

YES: 121,418 (34.8%); NO: 201,476 (57.8%); Blank Votes: 25,329 (7.3%).

In the 2008 legislative session, HB 2344 was introduced, proposing to increase the

mandatory retirement age from 70 to 72. In addition, SB 3202 was introduced, proposing to

increase the retirement age from 70 to 80 for judges who were appointed after November 4,

2008. Both bills failed to pass the Hawai'i Legislature, however,36

32 Id.

" Washington HB 1255, Reg. Sess. 2013, available at
http://apps.leg.wa.gov/billinfo/sumniary.aspx?bill=1266&yeap--2013.

34 flaw. Coast. Art. VI, §3.

35 Bill Raftery, Update on Mandatory Judicial Retirement Legislation; Bills in 16 States, But So Far No

Enactments; Hawaii Appears to be Closest But Has Choppy History on the Subject. GAVEL TO GAVEL,

(March 19, 2013), available at http://gaveltogavel.us/2013/03/19/update-on-mandatory-judieial-

retirement-legislation-bills-in-17-states-but-so.far-no-enactments/.

" Id
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During the 2011 legislative session, SB 650 was introduced, proposing a constitutional

amendment that would authorize the Chief Justice of the Hawai'i Supreme Court to appoint

"emeritus judges" who would otherwise have retired due to the age restriction, as per diem

judges or judicial mentors for a limited period of time.37 Ultimately, the proposed constitutional

amendment was defeated in the 2012 elections, although the vote was close: 49.6% voted "yes";

39.9% voted "no"; and 10.4% did not vote.38 Under the Hawai'i Constitution, in order for an

amendment to be adopted at a general election, it must be approved "by a majority of all the

votes tallied upon the question, this majority constituting at least fifty per cent of the total

vote cast at the election."39 This requirement essentially converted the blank votes to "no"

votes.

C. Constitutional Amendments Proposed During the 2013 Session:

In the 2013 legislative session, several bills were introduced, proposing to amend Article

VI, Section 3 of the Hawai'i State Constitution, which currently sets the mandatory retirement

age for judges at 70.4°

1. 1111 275 & SB 346: These bills were essentially identical to the prior proposal that was

on the 2012 ballot, except that the House version applied to retired judges and justices whether

or not they had been required to retire by the age requirement.41 The Senate version referred

only to "judges" but was otherwise the same as the 2012 proposal.

37 Id.

5I3

39 Haw, Const. Art. XVII.

40 Haw. Const. Art. VI, §3.

41 Bill Raftery, Update on Mandatory Judicial Retirement Legislation: Bills in .16 States, But So Far No

Enactments; Hawaii Appears to be Closest But Has Choppy History on the Subject. GAVEL To GAVEL,
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2. IIB 792, SB 886, SB 1022: These bills all proposed to increase the mandatory retirement

age for judges and justices from 70 to 80.42 SB 886 was passed by the Hawai'i State legislature,

and will be on the November 2014 ballot.

D. Case Law & the Age Discrimination Employment Act (ADEA).

The ADEA was enacted in 1967, and protects workers over the age of 40 by prohibiting

employers from firing or not hiring employees based on their age,
43 The ADEA does not,

however, apply to "any person elected to public office" and those who work at the

"policymaking level."44 Under this exception, courts have found that the ADEA does not apply

to elected judges.45 Whether the ADEA applies to appointed judges has been somewhat more

controversial, resulting in several actions in the past few decades.46 However, the general

consensus seems to be that even appointed judges are not covered by the act, as they fall under

the category of policymakers. For example, the U.S. Supreme Court held in Gregory v. Ashcroft,

501 U.S. 452 (1991), that appointed state judges "constitute appointees 'on a policymaking

level,' within the meaning of the exclusion to Federal Age Discrimination in Employment

Act...." The Court further held that Missouri's mandatory retirement clause was rationally

(March 19, 2013), available at http://gaveltogavel.us/2013/03/19/update-on-mandatory-judicial-
retirement-legislation-bills-in-17-states-but-so-far-no-enactinents/.

42 Id.

43 29 U.S.C.A. §§ 621-634 (1988) (Current through P.L. 113-72 (excluding P.L. 113-66 and 113-67)
2013).

44 29 U.S.C. A § 630(f) (1988) (Current through P.L. 113-72 (excluding P.L. 113-66 and 113-67) 2013).
(Defining the term "employee" within the scope of the ADEA).

45 Alan L. Bushlow, Mandatory Retirement of State-Appointed Judges Under the Age Discrimination
Employment Act. 76 CORNELL L. REV. 476, 477-478 (1991).

46 Id.
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related to the purposes underlying the legislation 47 More recently, in Lerner v. Corbett (2013

WL 5314894), a federal district court dismissed the claim of Pennsylvania judges that the state

constitutional provision of mandatory retirement at age 70 violated the Equal Protection and Due

Process Clauses.48 The court found that the provision was rationally related to a legitimate

government interest in a well-functioning state judiciary, and noted that the provision was a state

constitutional provision which was for the electorate to amend, not the court. Two other suits

brought in Pennsylvania state courts saw similar results.49

In Kimel v. Florida Bd. of Regents, the U.S. Supreme Court held that states have Eleventh

Amendment immunity from ADEA private lawsuits filed in federal court.59 States can

discriminate on the basis of age without violating the Fourteenth Amendment, so long as the

discrimination is rationally related to a legitimate state interests' Further, individuals "still have

remedies in state court if state -- rather than federal -- law prohibits age discrimination."52

47 Gregory v. Ashcroft, 501 U.S. 452, 470-472 (1991).

45 Lerner v. Corbett, 2013 WL 5314894. See Jessica M. Karmasek, Federal Court Dismisses Suit by Pa.
Judges Over Mandatory Retirement Age. LEGAL NEWSL1NE (September 25, 2013), available at
http://legalnewsline.cominews/244455-federal-court-dismisses-suit-by-pa-judges-over-mandatory-
tetirement-age. •

4
9
 Driscoll v. Corbett, 69 A.3d 197 (Pa. 2013); see Jessica M. Karmasek, Pa. SC Dismisses Judges' Suits

Challenging Mandatory Retirement Age, Legal Newsline (June 18, 2013), available at
http://legalnewsline.com/news/242323-pa-se-dismisses-judges-suits-challenging-mandatory-retirement-

age.

5° Kimel v. Florida Bd. of Regents, 528 U.S. 62 (2000).

"

52 Dianna B. Johnston. ADEA Suits Against States (April 27, 2007), available at

http://www.eeoc.gov/eeoc/foia/letters/2000/ada suits _Against states.html.
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III. WHETHER HAWAII'S MANDATORY RETIREMENT

AGE PROVISION SHOULD BE ELIMINATED OR AMENDED.

A. Arguments for and Against a Mandatory Retirement Age.

Historically, a primary argument in favor of imposing a mandatory retirement age for

judges has been the concern expressed by the drafters of many other state constitutions — viz, that

the natural aging process lends to a decline in mental capacity that adversely impacts the

efficiency of older judges. Forcing judges to retire at a particular age combats the possibility of

age-induced decreases in mental capacity, and in addition, opens up spots on the bench for

younger lawyers,53

However, life expectancy has increased since many judicial retirement age laws were

enacted. For instance, when New York State's mandatory retirement age was first adopted in

1869, the average life expectancy was in the 408.54 But as of 2001, the average American could

expect to live 78.7 years.55 Women have an even longer life expectancy (over 80), and so raising

the retirement age may provide more opportunities for women to serve as judges.56 Hawai'i has

a particularly high life expectancy.57 Measured from birth, residents of Hawai'i are now

53 Jamie Inferrera, Casting the Vote.. Raising the Constitutional Mandatory Retirement Age for

Pennsylvania Judges. Juris Magazine (October 21, 2013), available at http://jurismagazine.com/casting-

the-vote-rai sing-the-constiutional-mandatory-retirement-age-for-pennsylvaniajudges/.

" Report of the [New York] Task Force on Mandatory Retirement of Judges, June 1999 (the "New York

Task Force Report").

55 U.S. Life Expectancy Ranks 26th In the World, OECD Report Shows. Huffington Post (November 21,

2013), available at http://www.huffingtonpost.comJ2013/11/21/us-life-expectancy-decd ni1317367.html.

56 Jamie Inferrera, Casting the Vote: Raising the Constitutional Mandato?), Retirement Age for

Pennsylvania Judges. Juris Magazine (October 21, 2013), available at http://jurismagazine.comicasting-

the-vote-raising-the-constiutional-mandatory-retirement-age-for-p ennsylvania-judges/.

57 Life Expectancies at Age 65 Highest in Hawaii, Lowest in Mississippi. CENTER FOR DISEASE

CONTROL AND PREVENTION (July 18, 2013), available at http://www.cdc.gov/mediaireleases/2013/p0718-

life-expectancy.html.
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estimated to have an average life expectancy of 81,3 years.58 Thus, age-induced decreases in

mental capacity, at least as of a particular age (e.g. 70), have become less of a factor in favor of a

mandatory retirement age.

Moreover, mandatory retirement fails to consider the high value of a judge's accumulated

wisdom and experience on the bench. Judge Posner, a prominent jurist and scholar who has

studied the issue, wrote, "Judging is a learning-by-doing sort of job , . As in certain forms of

leadership, [ ), judges have to make many decisions in a limited amount of time, and speed and

confidence in judicial decision-making are functions of experience.59 Judging is generally a

"late-peak" occupation in that judicial performance improves with age and may remain stable for

many productive years after age 70,60 Many other professions do not impose such retirement

ages, even though the same rationale that applies to mandatory judicial retirement (age-related

decreases in mental capacity) could be applied to them (doctors, engineers, teachers, etc.).

In summary, the Committee considered the following arguments that have been raised in

favor of and against eliminating Hawai'i's mandatory retirement age for state judges:

Arguments in favor of eliminating the mandatory retirement aRe requirement

• Advancements in health care have resulted in greater life expectancy

• Retains high performing judges on the bench

• Encourages experienced attorneys to apply for service on the bench

• Encourages the appointment of experienced judges to the upper levels of

the Judiciary (i.e. the appellate courts)

• Local culture places great value in the wisdom of our Kupuna

" The Measure of America 2013-2014, available at
http://www.measureofamerica.org/measure_of america2013 -2014.

59 Richard A. Posner, AGING AND OLD AGE 197 (1995).

6° Id. Indeed, retired state judges and justices have continued to serve as masters, mediators, and

arbitrators, even past age 70, providing an invaluable service.
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Arguments in favor of maintaining the mandatory retirement age requirement 

• Health problems inevitably affect everyone in older age groups
• Promotes periodic change in the Judiciary, and is the equivalent of a

de facto term limit, as Hawai'i's constitution has no explicit term limit

• Prevents a Judiciary dominated by septo and octo-generians who might be
resistant to change and innovation

• Prevents judges from "overstaying" their effective years (i.e. avoids "lead
in the okole")

• Prevents one political philosophy from dominating the court for extended
periods of time

• Increases diversity by increasing the chances for appointment of groups
underrepresented at the time of initial appointments

In view of these arguments, the consensus of the Committee was that imposing a

mandatory retirement age does not appear to be well-founded. There is no scientific or other

rational basis upon which one may conclude that, at a particular age, a judge loses sufficient

mental capacity.

However, the next step to take was less apparent to the Committee. The Committee

concluded that the current mandatory retirement age provision should not simply be repealed or

eliminated entirely. That was proposed before and decisively rejected by Hawai'i voters. In

view of the Hawai'i electorate's 2006 rejection of a proposed amendment to eliminate the

mandatory retirement age, the Committee does not believe it would be advisable to simply

resubmit to the electorate another Constitutional amendment to eliminate the mandatory

retirement age provision. Thus, the primary focus of the Committee's deliberations was on

alternatives to eliminating the provision, such as increasing the mandatory retirement age.

B. Alternatives: SB 866 & Proposed Constitutional Amendment

to Increase the Mandatory Retirement Age from 70 to 80.

The Committee discussed at length the Constitutional amendment that will be on the

ballot in November 2014, proposing to increase the mandatory retirement age of state justices

and judges from 70 to 80, rather than eliminate the mandatory retirement age. Although the

14



Committee was generally in favor of increasing the mandatory retirement age for the reasons

stated above, several Committee members expressed a desire to include safeguards against any

actual decline in the mental capacity of the judges.

For instance, some Committee members stressed the need to incorporate a mechanism for

ensuring turnover among the ranks of the judiciary, inasmuch as regular turnover invigorates the

judiciary by bringing in fresh ideas and greater diversity to the bench. As suggested by the New

York Task Force Report,61 increasing the mandatory retirement age of judges while at the same

time ensuring adequate opportunities for judicial service by minorities and women may be

achieved by a "senior judge" system in which older judges, subject to periodic certification of

mental and physical capacity beginning at age 62, may continue to serve on the bench, optionally

at less than full time, up until age 78. Under the New York model, once a judge attains "senior

status," a judicial vacancy is created, which helps to ensure turnover in the ranks of the judiciary.

There was also some sentiment for combining elimination of or change in the mandatory

retirement age with appellate court term limits. There was also some sentiment for making

changes to the retirement age prospective only, as opposed to applying to currently serving

judges in addition to newly-appointed judges.

However, some Committee members believe that Hawai'i's judicial system has already

incorporated the means to monitor the quality of the State's judges, and to ensure timely

turnover. As the Hawai'i Chapter of the American Civil Liberties Union has previously testified:

"Hawaii provides an appropriate system of judicial review that operates regardless of age. The

Hawaii Commission on Judicial Conduct investigates reports of judicial misconduct and may

recommend dismissal to the Hawaii Supreme Court. The Judicial Performance program

61 New York Task Force Report, at 13.
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periodically conducts performance reviews and evaluations after soliciting comments from the

attorneys who practice before that judge. For disability or impairment, judges are referred to the

Supreme Court's Attorneys and Judges Assistance program. In addition, for those judges who

wish to continue in office at the end of their terms, the Judicial Selection Commission reviews

their performances, including soliciting public comment through notices published in the

newspapers. If the electorate has concerns about judges' performances, then this system should

be examined and improved. However, many committee members believe that these checks

ensure that it is highly unlikely that an unqualified judge would be able to remain on the

bench."62

The Committee considered various mechanisms to guard against declining capacity,

including the following:

• Periodic medical certification of competency of judges attaining "senior
status"

• Prospective application of the increased mandatory retirement age, so that
the option is open only to new judges, as current judges applied on
condition that they must retire at age 70

• Impose term limits (e.g. maximum number of retentions or years of

service)
• Increase mandatory retirement age only for appellate court judges and

justices

C. Statistics Relating To The Number of State Judges Retiring at Age 70.

The Committee further discussed statistical information provided by the Hawai'i

Supreme Court, Office of the Chief Justice, which indicates that since 2002, 42 full-time state

62 Testimony of the ACLU of Hawaii to Offer Comments on SB 3202, Proposing an Amendment to Article

VI, Section 3, of the Hawaii Constitution to Extend the Mandatory Retirement Age By Ten Years For State

Justices and Judges: Hearing before the House Committee on Judiciary, (2008) (written testimony of the

ACLU).
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justices and judges retired from judicial office,63 As shown below, 33 out of the 42 state justices

and judges retired before reaching the age of 70.64 Nine (9) of the 42 retired at age 70 on a

"compulsory" basis (meaning, each would have continued to serve but for the mandatory

retirement age). Some on the Committee concluded, therefore, that the concerns regarding an

increase in the mandatory retirement age may be moot in that there have been relatively few state

judges that would have continued in office but for the mandatory retirement age limit. Others

disagreed.

Number of State Judges Retiring
Before Age 70: 2002-201265

Voluntary
Retirement

Before Age 70 (33
of 42)
79%

63 Chief Justice Mark Recktenwald, whose assistance was greatly appreciated by the Committee,

facilitated the expeditious provision of this information.

64 The Committee notes that it is possible certain of the judges included in the "retired" category did so

after learning that they would not be retained by the Judicial Selection Commission.

65 Source: Hawai'i Supreme Court, State of Hawai'i, Office of the Chief Justice.
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In addition, a review of the data for this time period indicates the following:

:• With respect to the 33 justices and judges who retired before reaching
age 70:

• average starting age: 45 (ranging from 35 to 58 years of age,
with a median of 45)

• average years of service: 14 (ranging from 5 to 24 years,
with a median of 13)

• average age at retirement: 58 (ranging from 53 to 66 years of age,
with a median of 59)

❖ With respect to the nine (9) justices and judges who retired upon reaching

the age of 70:

• average starting age: 52 (ranging from 39 to 65 years of age,
with a median of 52)

• average years of service: 18 (ranging from 5 to 31 years,
with a median of 18)

• average age at retirement: 70

COMMITTEE CONCLUSIONS AND RECOMMENDATIONS:

Based on the foregoing, the Committee found, as follows:

• All members of the Committee agreed that age alone does not

constitute a basis to question the capability of a judge to function, and

that there does not exist a basis on which one may conclude that a

judge loses sufficient mental capacity at age 70 or upon attaining any

particular age.

• However, the Committee does not recommend that a constitutional

amendment to eliminate entirely the mandatory retirement age

provision be again presented to voters for approval because approval is

highly unlikely in view of past experience in Hawai'i and other states.
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• There was general consensus in the Committee, but not unanimity, that

the current proposal (SB 886) to increase the mandatory retirement age

from 70 to 80, should be approved.

• However, over the course of the Committee's deliberations, concerns

were expressed by one or more Committee members, including the

following:

implementing an increase in the retirement age without other

safeguards could allow certain judges to "overstay" their

effective years; and

increasing the retirement age results in less turnover among

the ranks of the judiciary, which limits the influx of fresh

ideas, greater diversity, and/or alternative political

philosophies to the bench;

any changes in the mandatory retirement age should be

prospective only and should not affect those judges already

serving, because, among other things, prospective application

would actually increase the ability for older lawyers to apply

for and serve as judges.

• Other Committee members believe though that these concerns are

arguably moot, or are at least outweighed, given the fact that most

state judges retire well before age 70 (e.g. only 21% of the 42 state

judges and justices that retired between 2002 and 2012 did so at age

19



70, and of the 79% who retired before age 70, their average retirement

age was 58).

V. APPENDICES:

A. Bill Raftery, Arizona Proposition 115: What Courts/States Have Mandatory
Judicial Retirement and At What Age?, GAVEL TO GAVEL (Oct. 11, 2012,
updated Feb. 12, 2013)

ImanageDB:2684508.10
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APPENDIX A: 
Bill Raftery, Arizona Proposition 115: What Courts/States

Have Mandatory Judicial Retirement and At What Age?, 
GAVEL TO GAVEL (Oct. 11, 2012, updated Feb. 12, 2013) 
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Gavel to Gavel
A review of state legislation affecting the courts.
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Search for:

Arizona Proposition 115: What
courts/states have mandatory judicial
retirement and at what age?
October 11th, 2012 by Bill Raftery Leave a reply »

In addition to extending most judicial terms to 8 years, Arizona's Proposition 115 would also change the

state's mandatory judicial retirement age from 70 to 75.

As T noted last year when this subject came up In the Ohio ballot, 32 states plus D.O. have age limits for at

least some of their judges. While Arizona's current 70 is the most typical age, several states use 75:

Kansas, Missouri (municipal court judges), Oregon, Texas (Appellate + District), Utah, and Washington.

A chart listing all mandatory retirement ages for state judges Is below. (Updated 2/12/2013)

State Appellate Trial
Constitution or

Statute
Notes

Alabama 70 70

Constitution: Art.
VI, Sec. 155
(Amended),
Amendment 328

May not be
elected or

appointed after
70.

Alaska 70 70
Constitution: Art.

IV, Sec. 11

Arizona 70 70/Varies
Constitution: Art.
VI, Secs. 20 & 39

Municipal courts:
Varies

http://gaveltogavel.us/2012/10/11/atizons-proposition-115-what-eourtsstates-have-mandatory... 4/25/2014
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Arkansas 70 70

Arkansas law does
not specific a

retirement age for
judges, however a
judge that fails to
resign at age 70

forfeits all
pension/retirement

benefits. See
Arkansas Code §
24-8-215(c)

California

Colorado 72 72
Constitution: Art.

VI, Sec, 23

Connecticut 70 70
Constitution: Art. V,

Sec. 6

Delaware [

District of
Columbia

Florida

Georgia

74

Hawaii

70

Idaho

Illinois

74

70

70

Some but not
all Municipal
courts have
mandatory
retirement
ages.

70

Statute: 1-204.31(e)

Constitution: Art. V,
Sec. 8

Constitution: Art.
VI, Sec. 3

May complete
term if more than
50% of it has
been served at

age 70.

Constitution: Art. 6,
Sec. 15

May serve out
term in which

http://gaveltogavel,us/2012/10/11/arizona-proposition-115-what-courtsstates-have-mandatory... 4/25/2014
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Statute: 705 ILCS
55/1*

turns 75. Statute
was declared by

the Supreme
Court of Illinois

to be
unconstitutional,

as written,
because the Act

violated the
doctrine of equal
protection. See:
Maddux v.

Blagojevich, 233
2d 508 (2009).

Indiana 75
Statute: IC 33-38-

13-8

Iowa 72 72 Statute: 602.1610

May serve out

Kansas 75 75 Statute: 20-2608(a) term in which
turns 75.

Kentucky

Louisiana

Maine

Maryland

Massachusetts

70

Michigan

70

70/None

70

70

70/None

Constitution: Art. V,
Sec. 23

70

70

Constitution: Art.
IV, See. 3

May serve out
term in which

turns 70. Mayors'
court judges
have no age

limit.

Constitution: Art. 1,
Part 2, Ch. 3

Constitution: Art.
VI, Sec. 19

Orphan's Court
judges have no
mandatory

retirement age.

May not be
elected or

appointed after

http://gaveltogavel .us/20 12/10/1 1/arizona-proposition-115-what-courtsstates-have-inandatory... 4/25/2014
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70.

Constitution: Art. 6,
Sec. 9 May serve to end

Minnesota 70 70 Statute: of month turns

490.121(21d) & 70.

490.125

Mississippi

Constitution: Art. V, 70 for Circuit
Missouri 70 70/75 Sec. 26

Statute: 479.020(7)

Court, 75 for
Municipal Court.

Montana

Nebraska

Nevada

New
Hampshire

70 70 Constitution: Art. 78

Constitution: Art.
New Jersey 70 70 XL Sec. ry

New Mexico

New York 70 70/None
Constitution: Art.

VI, Sec. 25

Generally: May
serve until end of
year in which 70

is reached.
TownNillage: No

age limit.

North Carolina 72 72

Constitution: Art.
1V, Sec. 6

Statute: 7A-4.20

May serve to end
of month turns

72.

North Dakota

Ohio 70 70/None
Constitution: Art.

IV, Sec. 6
Section

interpreted as

http://gaveltogavel.us/2012/10/1 1/arizona-proposition-115-what-courtsstates-have-rnandatory... 4/25/2014
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Oklahoma

meaning may
serve until end of

term turns 70.
Mayors' court

judges have no
age limit.

Oregon 75 75
Constitution: Art,
VII (Amended), Sec.

la

Constitution
allows age to be
reduced to as
low as 70 by
statute or
initiative.

May serve until

Pennsylvania 70 70
Constitution: Art. V,

Sec. 16
end of year in
which 70 is
reached.

Rhode Island

Statute: 9-8-40 & 9-
No limit for
Probate or

South Carolina 72 72 8-60 Municipal
Courts.

May serve into
South Dakota 70 70 Statute: 16-1-4.1 the January after

attaining age 70.

Tennessee

Texas 74 74/None
Constitution: Art. 5,

Sec. 1-a

Legislature may
set at any age
from 70 to 75.
District &

Criminal District
Court: May serve
out term in which

turns 75 if
completed at

least 4 years of 6
year term.

http://gaveltogavel.us/2012/10/1 1/arizona-proposition-115-what-eourtsstates-have-mandatory... 4/25/2014
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Utah 75 75

Constitution: Art.
VIII, Sec. 14

Statute: 49-18-701

Municipal:
Varies. All other
trial courts: No

limit,

Constitution: Sec. 35

Legislature may
set anywhere
from end of the
calendar year in
which judge

Vermont 90 90
Statute: 4-609

attains 70 to end
of the term when
judge attains 90.
Legislature has
opted for end of
year attain 90.

Virginia 70 70

Constitution: Art.
VI, Sec. 9

Statute: 51.1-
305(31)

May serve until
20 days after the
convening of the

next regular
session of the
General
Assembly.

Washington 75 76
Constitution: Art.

IV, Sec. 3(a)

May serve until
end of year in
which 75 is
reached.

West Virginia

Wisconsin

Wyoming 70 70/None
Constitution: Art. 5,

Sec. 5

District: 70
Circuit &

Municipal: None

• Previous Entry: New Jersey may end governor & senate's roles in appointing certain judges

• Next Entry: Ohio bill would require court proceedings be audio recorded and available to the public & parties
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Voicemail 808.377.6727 ♦ my.lwv.org/hawaii ♦ voters@lwvhi.org 

 

 
 

Committee on Judiciary 
Chair Karl Rhodes, Vice Chair Chris Lee 

 
January 30, 2026 10:00 am CR 016 & Videoconference 

SB2152 — Constitutional Amendment; Judges; Mandatory Retirement Age 
 

TESTIMONY 
Stephen Munkelt, Legislative Committee, League of Women Voters of Hawaii 

 
 

Chair Rhodes, Vice Chair Lee, and Committee Members: 
 
The League of Women Voters of Hawaii supports SB2152  
 
Senate Bill 2152 seeks to amend Article IV, Section 3 of the Hawaii State Constitution. 
The sole amendment proposed is to raise the age of mandatory retirement from 70 to 
75 years. 
 
We have seen public evidence of age-related decline in recent years, including in the 
current and immediate past President. But we have also seen many individuals in public 
life who were functioning at a very high level past the age of 70. I practiced as an 
attorney for 47 years, retiring at age 74, and performed complex litigation and trial work 
successfully to the day I retired. It is good public policy to mandate retirement from 
sensitive, demanding work as a judge, where even minor cognitive decline could have 
far-reaching consequences.  
 
In the world of 2026, though, we can expect that most judges who are in general good 
health can continue to serve the community at a high level up to the age of 75. The 
experience and wisdom of these kupuna brings value to our system of laws that cannot 
be replaced by simply appointing a younger person. 
 
Thank you for the opportunity to submit testimony.  
 
Stephen Munkelt 

 AGUE OF WOMEN VOTERS
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MAUI COUNTY DIVISION: I96 lower Mnin Street, Wuilultu, Hawaii 96793 0 KAUAI DIVISION: 4lS4 Ilnnly Street, Lihuu, Hawaii 96766
HAWAII LONGSHORE DIVISION: 451 Atkinson Drive, Honolulu, Huwuii 96814

LOCAL I42
January 29, 2026

The Thirty-Third Legislature
Regular Session of 2026

THE SENATE
Committee on Judiciagg
Sen. Karl Rhoads, Chair
Sen. Mike Gabbard, Vice Chair

State Capitol, Conference Room 016 & Videoconference
Friday, January 30, 2026

STATEMENT OF ILWU LOCAL 142 IN SUPPORT OF SB 2152
PROPOSING AN AMENDMENT TO INCREASE THE MANDATORY RETIREMENT

AGE FOR STATE JUSTICES AND JUDGES

The International Longshore and Warehouse Union Local 142 (“ILWU Local 142”) is a labor
union comprised of approximately l6,000 members across longshore, tourism, pineapple, and
general trades. Our union’s guiding principles include strengthening our communities and
standing with working people across Hawai‘i. For those reasons, ILWU Local 142 sugports SB
2152.

SB 2152 proposes a constitutional amendment to increase the mandatory retirement age for state
justices and judges from 70 to 75. For working people, the judiciary affects whether workplace
injury cases move without unnecessary delay, whether contract disputes get resolved fairly,
whether protective orders are enforced, and whether families can count on a steady rule of law.
When experienced judges are forced out at a fixed age, it can create avoidable instability and a
loss of hard-earned knowledge. The community here has raised concerns about losing
institutional knowledge as older judges leave, and about vacancies that stretch court resources.
g Hawai‘i Public Radio, Mar. 13, 2024, “Decision to extend the retirement age of Hawai‘i
judges could be left to voters.”

A five-year adjustment is modest, but meaningful. It keeps seasoned jurists available to handle
complex dockets, mentor newer judges, and provide continuity. It also gives the State more
flexibility, so judicialtransitions can be planned instead of rushed.

Just as important, SB 2152 does not remove accountability. Hawai‘i already has a structured
retention process where judges must seek to be retained and the Judicial Selection Commission

"AN INJURY TO ONE IS AN INJURY TO ALL"
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evaluates whether they should continue in office. Raising the retirement age to 75 simply means
the focus is on performance and fitness, not an automatic cutoff date.

This bill also fits with broader realities for today’s workforce. National data and public health
discussions have recognized that people are living longer and working longer than prior
generations, particularly in professional roles. S_ee U.S. Bureau of Labor Statistics, Career
Outlook, 2017, “Older workers”; Harvard Health Publishing, Jun. 1, 2018, “Working later in life
can pay off in more than just income.” In Hawai‘i, where many families rely on stable
institutions and predictable outcomes, strengthening the courts strengthens the community.
AARP Hawai‘i has previously made the point that the age-70 retirement rule was set decades
ago, while health and longevity have changed significantly since then. y Civil Beat, Oct. 14,
2014, “AARP Hawai‘i: Vote ‘Yes’ on Increasing Retirement Age of Judges.”

For all of these reasons, ILWU Local 142 respectfully urges the Committee to pass SB 2152.

Thank you for the opportunity to provide testimony.

Q/trim/ifM
Christian West
President, ILWU Local 142
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Submitted By Organization Testifier Position Testify 

Angela Young Testifying for Cares Support 
Remotely Via 

Zoom 

 

 

Comments:  

Support 
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SB-2152 

Submitted on: 1/27/2026 10:44:33 AM 

Testimony for JDC on 1/30/2026 10:00:00 AM 

Submitted By Organization Testifier Position Testify 

Mike Golojuch, Sr. Individual Support 
Written Testimony 

Only 

 

 

Comments:  

I support SB2152.  Judges should be allowed to serve until age 75 if they wish to. Please pass 

this bill. 

Thanks, Mike Golojuch 

  

 



SB-2152 

Submitted on: 1/27/2026 11:04:04 AM 

Testimony for JDC on 1/30/2026 10:00:00 AM 

Submitted By Organization Testifier Position Testify 

James Waldron Lindblad Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Testimony in Support of SB 2152 

I support SB 2152 because it recognizes something simple but important: judicial ability does not 

disappear at age seventy. 

Experience matters on the bench. Judgment, restraint, and perspective are developed over 

decades, particularly in criminal and family courts where the consequences of error are profound. 

Hawaiʻi already has meaningful safeguards—judicial evaluations, retention procedures, and term 

limits—to ensure competence. Age alone is an imprecise proxy. 

This bill does not require anyone to serve longer. It merely allows capable judges to continue 

serving if they are willing and qualified. That flexibility strengthens the judiciary and preserves 

institutional knowledge at a time when the courts face increasing complexity. 

Hawaiʻi can responsibly allow this discretion while retaining accountability. 

Like many professionals, I plan my own retirement based on readiness and capacity, not an 

arbitrary date. The judiciary deserves the same respect. 

For these reasons, I respectfully support SB 2152. 

Respectfully submitted, 

James Waldron Lindblad 

  

 



SB-2152 

Submitted on: 1/27/2026 2:05:57 PM 

Testimony for JDC on 1/30/2026 10:00:00 AM 

Submitted By Organization Testifier Position Testify 

Susan Pcola_Davis Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Support 

It is reasonable to increase the mandatory retirement age to 75. 

 



Aloha Chairs Rhoads, Gabbard and committee members


Re: SB 2152 


January 30, 2026 at 10:00 a.m.


Position: Support

Many judges/justices are capable of serving beyond age 70.  Age alone 
should not be the determinant of ability to serve.


Thank you for allowing me to submit testimony.


Barbara J. Service MSW

Child Welfare Supervisor (ret.)

Passionate Kupuna advocate



SB-2152 

Submitted on: 1/28/2026 2:18:16 PM 

Testimony for JDC on 1/30/2026 10:00:00 AM 

Submitted By Organization Testifier Position Testify 

Carla Allison Individual Support 
Written Testimony 

Only 

 

 

Comments:  

I am in strong support of SB2152.  We don't want to lose valuable institutional knowledge in our 

judiciary with the current forced retirement at 70 years of age. 

Thank you, 

Carla Allison 

Honolulu 

 



SB-2152 

Submitted on: 1/28/2026 8:52:20 PM 

Testimony for JDC on 1/30/2026 10:00:00 AM 

Submitted By Organization Testifier Position Testify 

Carolyn Eaton Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Aloha, Chair Rhoads, Vice Chair Gabbard and members of the Committee, 

My name is Carolyn Eaton.  I am an Oahu resident and am delighted to get the opportunity to 

support approval of this bill.  Mahalo for your consideration of my strong support. 
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Submitted on: 1/29/2026 10:42:11 AM 

Testimony for JDC on 1/30/2026 10:00:00 AM 

Submitted By Organization Testifier Position Testify 

Heather McVay Individual Support 
Written Testimony 

Only 

 

 

Comments:  

I support this bill which reflects a common sense update based on a longer life expectancy, 

judicial vacancies, and Hawai'i's commitment to civil rights. Many of Hawaiʻi's judges are forced 

to retire despite a desire to continue serving the community and being at the peak of their 

intellectual ability. Judicial experience is uniquely valuable, and removing members based on an 

arbitrary age deprives Hawai'i of not only the work of judges at the top of their game, but also 

the mentorship and community building they foster.  

Hawai'i has strong, explicit prohibitions on age-based employment discrimination. The age limit 

for judges is in contradiction with the laws of explicit prohibition on mandatory retirment in 

most employment contexts. There is no evidence that judges become unfit at age 70. Judicial 

work is highly intellectual in nature and judges remain capable well beyond that age. To help 

preserve knowldge and leadership, SB2152 should be passed. A five year extension is 

conservative and appropriate.  
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TO:  Senator Karl Rhoads, Chair, and Members 
  Senate Committee on Judiciary 
 
FROM:  Tom Heinrich, Attorney at Law      tomheinrich808@gmail.com 
 
RE:  Testimony in SUPPORT of SB 2152:   
  Proposing an Amendment to Article VI, Section 3, of the Hawaii State  
  Constitution to Increase the Mandatory Retirement Age for State Justices and  
  Judges from 70 to 75 years of age. 
 
TO BE HEARD: Friday  January 30, 2026  10:00 AM  at CR 016 
 
 
Aloha Chair Rhoads and Judiciary Committee Members! 
 
I submit this testimony IN SUPPORT of Senate Bill 2152 in my individual capacity.  I am an 
attorney at law admitted to practice in Hawaii in 1987, and served many years on Senator 
Brian Taniguchi’s staff, including during two periods of time when he served as Chair of the 
Senate Committee on Judiciary. 
 
This committee has periodically considered the issues relating to a mandatory retirement 
age for State justices and judges, and noted changes over time that call into question 
continued adherence to the policy as a whole, or at least the continued detrimental effects 
of the current mandatory retirement age of 70.  
 
I believe that the current mandatory retirement age for State justices and judges is too low 
and has resulted in the early loss of very experienced and capable jurists who were willing 
and able to continue in public service – including now retired Chief Justice Mark 
Recktenwald. 
 
Interestingly, post-retirement many former justices and judges return to the practice of law 
or serve as professional arbitrators or mediators – disqualified by Article VI, Section 3 to 
continue to serve in public office after their 70th birthday, but still vital members of the legal 
profession for many years thereafter. 
 
The Judicial Selection Commission has had an increasingly difficult time attracting a 
sufficient number of well-qualified candidates to be considered for potential service as a 
justice or judge.  The Commission has recently needed to repost certain notices of judicial 
vacancy and extend candidate application periods due to low applicant numbers.  
 
It is challenging enough to attract well-qualified candidates who have met the minimum of 
10 years of being licensed to practice law in the State of Hawaii (5 years for District Court 
judge consideration) and are then willing to leave private practice or other endeavors to 
serve in a public office -- with considerable limitations on their personal activities,  
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expectations of continual professional training to be effective jurists, and, for many, taking 
a reduction in income by serving on the bench – without then also being limited by an 
arbitrary retirement age. 
 
Over the past 20 years, the age 70 mandatory retirement limitation has also affected the 
Judicial Selection Commission, Governor, and Senate’s consideration of a number of 
applicants, nominees, and appointees who, if confirmed by the Senate, are not able to 
serve the full 10-year term based only on their age. 
 
This factor is especially frustrating when an experienced justice or judge is considered for 
appointment to a higher court.  If advanced, the person’s elevation would create a vacancy 
in the lower court, and “accelerate” having to repeat the process for an appointment to the 
higher court.  Stronger consideration may then be given to advance a less experienced 
justice or judge who by age is able to serve the full 10-year term. 
 
For example, recently an Intermediate Court of Appeals justice was appointed at age 64 to 
fill a vacancy on the Supreme Court, but could only serve for less than 6 years due to his 
age.  The appointee was confirmed, but Senators expressed concern that his ICA term was 
not fully served, nor could he serve the full Supreme Court term.  This situation may 
continue to arise if the mandatory retirement age is increased to 75, but I believe it will be 
less frequent. 
 
So long as lifetime appointments to the Hawaii bench are unavailable and the Judicial 
Selection Commission must review a court’s conduct and state of health in the context of 
an Article VI, Section 3 petition for retention submitted at least 6 months prior to the 
expiration of a current judge’s term, then it is reasonable to increase the mandatory 
retirement age for State justices and judges from 70 to at least 75.  The policy adjustment 
will better serve the public interest. 
 
Accordingly, I respectfully urge the Senate Committee on Judiciary to move SB 2152 
forward for passage on Second Reading and referral to the Committee on Ways and Means. 
 
Mahalo for your consideration of my testimony! 
 
Tom Heinrich   
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