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House Bill 2102 would amend Hawaii Revised Statutes (HRS)  §6E-42.2 to clarify that 
residential projects involving ground disturbance in high-risk areas remains subject to 
review under the State Historic Preservation Program and removes the historic review 
exemption for lands presumed nominally sensitive. The Department of Land and 
Natural Resources (Department) appreciates the amendments to HRS Chapter 6E 
proposed in this measure and submits the following comments for consideration. 
 
This measure is similar to Senate Bill 2443 in terms of the proposed amendments to HRS 
§6E-42.2. Both proposals are appropriate and have the potential to resolve some of the 
discrepancies that currently exist between HRS §6E-42.2 exemptions and the HRS §6E-
43 responsibilities of residential property owners and project proponents regarding iwi 
kupuna. However, for both measures, the Department recommends similar edits and 
additions. 
 
Pg. 3, Lines 8-21 and Pg. 4, Lines 1-16—the term “low-unit residential properties” should 
be defined on page 6, line 11. Or the language could be further simplified to state 
something to the effect of: 
 
“6E-42.2 Excluded activities for existing privately-owned single-family detached dwelling 
units, townhouses, low-unit [residential properties] and high-density residential properties. 
(a) An application for a proposed project on an existing privately-owned single-family 
detached dwelling unit, townhouse, low-unit or high-density residential property shall be 
subject to the requirements of section 6E-42 only if one or more of the following applies: 
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[(1)The proposed project involves the modification of an existing residential 
structure that is more than fifty years old and is:] 
(1) [(A)L ]The property is listed in on the Hawaii or national registers of historic 

places, or both; 
(2) [(B)N] The property is nominated for inclusion in on the Hawaii or national 

registers of historic places, or both; or 
(3) [(C)L] The property is located in a local, state or nationally designated historic 

district;  
(4) [(2)]The proposed project involves ground disturbing activity and: 

a. Occurs on, or adjacent to, land containing sandy soils; or 
b. The ground-disturbing activity exceeds the excavation of topsoil and 

occurs on, or adjacent to, land that contains: 
i. Previously identified burials or cemeteries; 
ii. Lava tubes, karst features, or caves; or 
iii. A historic property previously determined to have an important 

value to the native Hawaiian people or to another ethnic group of 
the state due to associations with cultural practices once carried 
out, or still carried out, at the property or due to associations with 
traditional beliefs, events, or oral accounts important to native 
Hawaiian or another ethic group of the state’s history and cultural 
identity. [be significant under criterion “e” of either section 13-284-
6(b)(5) or 13-275(b)(5), Hawaii Administrative Rules.] 

(5) The proposed permitted project does not change the number or density of 
residential units, or change the property’s classification or zoning resulting in a 
mixed-used residential development. 

 
Unless the department has executed a programmatic agreement with the permitting 
agency to establish a program alternative or has otherwise determined the property to not 
require review under this section due to the absence of historic properties or iwi kupuna.  
 
Mahalo for the opportunity to comment on this measure. 
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Statement of 

MARY ALICE EVANS, Director 
 

before the 
HOUSE COMMITTEE ON HOUSING 
Wednesday, February 11, 2026, 9:00 AM 

State Capitol, Conference Room 430 
 

in consideration of 
HB 2102 

RELATING TO HISTORIC PRESERVATION. 
 
 

Chair Evslin, Vice Chair Miyake, and Members of the House Committee on Housing.  
 
The Office of Planning and Sustainable Development (OPSD) supports HB 2102, which 

clarifies that residential projects involving ground disturbance in high-risk areas remain subject 
to review under the State Historic Preservation Program, and removes the historic review 
exemption for lands presumed nominally sensitive. 

 
 HB 2101 reaffirms the State’s commitment to safeguarding iwi kupuna and restoring the 
integrity of Hawai’i’s historic preservation program. The necessity for this measure was brought 
to the forefront during discussions within the Chapter 6E Historic Preservation Permitted 
Interaction Group (PIG) of the Simplifying Permitting for Enhanced Economic Development 
(SPEED) Taskforce. This group was specifically tasked with identifying administrative and 
statutory bottlenecks within the Hawai’i Revised Statutes Chapter 6E historic preservation 
review process. During these discussions, a primary concern emerged regarding the current 
practice of presuming certain areas to be “nominally sensitive,” as thus exempt from historic 
preservation review, simply due to a lack of existing data on iwi kupuna and historic properties. 
 
 OPSD emphasizes that a lack of available data on burials or other historic properties does 
not equate to a lack of risk during development. In a landscape as culturally rich and sensitive as 
Hawai’i, the absence of a recorded burial site in a database is often more a reflection of limited 
prior study than a true absence of ancestral remains. The proposed changes to Section 6E-42 in 
this measure ensure that projects involving ground disturbance activity undergo the formal 
historic preservation review process. Because these activities inherently carry risk of inadvertent 
discovery of iwi kupuna, maintaining responsible oversight is the only way to fulfill our 
constitutional and ethical obligations to protect these resources. 
 
 Furthermore, OPSD supports HB 2102 because it provides clarity for reviewers, protects 
our cultural resources, and serves as a catalyst for recovery. Specifically, this measure will 
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accelerate essential housing development in West Maui in the areas devastated by the Lahaina 
fires. The bill’s language regarding topsoil, which is defined as the “uppermost naturally 
occurring soil layer,” provides a clear, predictable pathway for rebuilding in areas of Lahaina 
where much of the original soil was scraped and refilled by FEMA following the fires in 2023. 
By including “naturally occurring” in the definition of topsoil. HB 2102 allows for responsible 
development that honors the past while providing for the urgent needs of the present. For these 
reasons, OPSD respectfully asks the committee to pass HB 2102. 

 
Thank you for the opportunity to testify in support of this measure. 
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Mahalo nui loa for the opportunity to testify in strong support. 

Kanoeuluwehianuhea Case 

Moku O Keawe 

Na Wai Ho'ola Nui La'au Lapa'au Foundation 
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Testimony to the 
HOUSE COMMITTEE ON HOUSING 

 
Relating to House Bill 2102 

 
Relating to Historic Preservation. 

 
February 11, 2026                       9:00 a.m.                      State Capitol, Conference Room 430 

Aloha e Chairperson Evslin, Vice-Chair Miyake, and Commission Members,  
 

The Native Hawaiian Legal Corporation respectfully submits this testimony in 
SUPPORT of HB 2102 which clarifies that residential projects involving ground 
disturbance in high-risk areas remain subject to review under the State Historic 
Preservation Program and removes the historic review exemption for lands presumed 
nominally sensitive.  

Founded in 1974, NHLC is a public interest law firm whose mission is to protect 
and advance Native Hawaiian identity and culture through legal and other forms of 
advocacy. NHLC is the only public interest legal organization dedicated exclusively to 
Native Hawaiian rights. For more than fifty years, NHLC has served the lāhui and, 
through this work, has developed extensive experience representing cultural and lineal 
descendants in matters involving the rights to mālama iwi kūpuna.  

HB 2102 corrects the scope of exemptions in HRS § 6E-42.2 to ensure the proper 
protection of iwi kūpuna and other cultural sites.  

Iwi kūpuna are considered historic property under the Historic Preservation 
Review Process. See HAR § 13-300-2 (deeming burial sites “a unique class of historic 
property”); see also HAR § 13-283-1 (“Burial sites with human skeletal remains have 
cultural significance and are sensitive historic properties, significant to the descendants 
and to the relevant cultural group.”). 

 
Burials and other historic properties are protected under the Hawaiʻi 

Constitution as public trust resources. Hawai‘i Revised Statutes (“HRS”) § 6E-1 
explains: 
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The Constitution of the State of Hawaii recognizes the value of conserving 
and developing the historic and cultural property within the State for the 
public good. The legislature declares that the historic and cultural heritage 
of the State is among its important assets and that the rapid social and 
economic developments of contemporary society threaten to destroy the 
remaining vestiges of this heritage. 

Accordingly, the State is obligated “to ensure the administration of such historic 
and cultural property in a spirit of stewardship and trusteeship for future generations, 
and to conduct activities, plans, and programs in a manner consistent with the 
preservation and enhancement of historic and cultural property.” Id. 
 

To fulfill the State’s obligations, HRS § 6E-42 requires the State Historic 
Preservation Division’s review of proposed projects for impacts to historic properties, in 
order to mitigate any such impacts, before any permits for the project may be approved 
“[e]xcept as provided in section 6E-42.2[.]”   

 
Act 293 (2025) amended HRS § 6E-42.2, creating an overbroad exemption for 

“nominally sensitive areas,” which are defined as “project area[s ]known to include a 
low density of historic, cultural, or archaeological resources, or where the project area[s] 
ha[ve] been substantially disturbed by previous excavation or other ground-disturbing 
work and no significant historic properties have been previously identified.” This 
exemption from the permit review process does not comply with the State’s 
constitutional obligations and commitment to “preservation and enhancement of 
historic and cultural property.”  
 

Many areas known to contain iwi kūpuna were “substantially disturbed by 
previous excavation or other ground-disturbing work” well before the imposition of 
legal requirements to survey properties for burials and other cultural artifacts. Prior 
ground disturbance does not eliminate the presence of iwi kūpuna; they can still be 
found in areas long altered by excavation or construction. Additionally, there may be 
cultural layers and resources below the levels reached by previous ground-disturbance 
work. The “nominally sensitive areas” exemption therefore leaves iwi kūpuna 
vulnerable to desecration and contradicts the State’s stewardship and trusteeship 
obligations.   

 
HRS § 6E-42-2 conflicts with the State’s constitutional obligations to protect 

Native Hawaiian traditional and customary rights and practices. HB 2102 corrects it.  
“[P]rotecting iwi from disturbance or relocation, and ensuring that iwi receive 

proper care and respect” is a traditional and customary right and practice. Kaleikini v. 
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Yoshioka, 128 Hawaiʻi 53, 56, 283 P.3d 60, 63 (2012). Native Hawaiians’ traditional and 
customary rights and practices are explicitly protected by the Hawaiʻi Consitution 
under Article XII, section 7 which provides: 

The State reaffirms and shall protect all rights, customarily and 
traditionally exercised for subsistence, cultural and religious purposes and 
possessed by ahupua‘a tenants who are descendants of native Hawaiians 
who inhabited the Hawaiian Islands prior to 1778, subject to the right of 
the State to regulate such rights. 

Article XII, § 7 “places an affirmative duty on the State and its agencies to preserve and 
protect traditional and customary native Hawaiian rights and confers upon the State 
and its agencies the power to protect these rights and to prevent any interference 
with the exercise of these rights.” Ka Paʻakai O Ka ʻĀina v. Land Use Comm’n, 94 Hawaiʻi 
31, 45, 7 P.3d 1086, 1082 (2000) (quoting Stand. Comm. Rep. No. 57, in 1 Proceedings of 
the Constitutional Convention of 1978, at 639 (1980)) (citation modified) (emphasis 
added). Further, HAR chapters 13-275, 13-276, and 13-284 affirm that interested 
individuals like cultural practitioners and lineal descendants of iwi kūpuna have the 
procedural right to “consult in the historic preservation review process.” Kaleikini, 128 
Hawaiʻi at 71, 283 P.3d at 78.  

By removing large swaths of land from required review, the “nominally sensitive 
area” exemption deprives Native Hawaiians of the ability to safeguard iwi kūpuna and 
to meaningfully participate in decisions regarding projects that may affect them. Once 
construction is underway, opportunities for preservation in place diminish 
significantly, increasing the likelihood of disturbance or relocation. Accelerating 
projects without full identification of historic and cultural properties, including burials, 
heightens the risk of inadvertent discoveries which are afforded less protections under 
the law. Further, SHPD is strained in its capacity to respond to inadvertent discoveries. 
Proper care and protection of iwi kūpuna calls for minimizing the risk of inadvertent 
discovery  in this context, not increasing it.  

For these reasons, NHLC respectfully urges the Legislature to adopt HB 2102. 
 

Mahalo for the opportunity to submit written testimony.  
 

    Naʻu nō me ka haʻahaʻa, 

     
    Kirsha K.M. Durante, Litigation Director  







 





Elizabeth Poire 

Kailua Kona, Hawaii 
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HB-2102 

Submitted on: 2/9/2026 10:50:46 AM 

Testimony for HSG on 2/11/2026 9:00:00 AM 

Submitted By Organization Testifier Position Testify 

Regina Gregory Individual Support 
Written Testimony 

Only 

 

 

Comments:  

support 

 





















HB-2102 

Submitted on: 2/9/2026 1:29:04 PM 

Testimony for HSG on 2/11/2026 9:00:00 AM 

Submitted By Organization Testifier Position Testify 

Taffi Wise Individual Support 
Written Testimony 

Only 

 

 

Comments:  

  

Aloha e Chair Evslin, Vice Chair Miyake, and members of the committee, 

I strongly support HB2102 and ask that the Committee pass this bill.  

 









HB-2102 

Submitted on: 2/10/2026 12:35:05 AM 

Testimony for HSG on 2/11/2026 9:00:00 AM 

Submitted By Organization Testifier Position Testify 

Lucienne de Naie Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Aloha  e Chair Evslin, Vice Chair Miyake, and members of the committee, 

I strongly support this bill. We cannopt create inintentional destruction of cultural sites by having 

definitions that are too broad. As an Historical researcher and author, here on Maui, I have seen 

our Historic Preservation Process overlook some very important historic rersources. Lets made 

our laws work better, not create loopholes that can be exploited. 

Mahalo nui loa 

Lucienne de Naie   Huelo , Maui 

 



HB-2102 

Submitted on: 2/10/2026 12:49:56 AM 

Testimony for HSG on 2/11/2026 9:00:00 AM 

Submitted By Organization Testifier Position Testify 

Johnnie-Mae L. Perry Individual Support 
Written Testimony 

Only 

 

 

Comments:  

I, Johnnie-Mae L. Perry Support 

2102 HB RELATING TO HISTORIC PRESERVATION 
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HB-2102 

Submitted on: 2/10/2026 10:37:59 AM 

Testimony for HSG on 2/11/2026 9:00:00 AM 

Submitted By Organization Testifier Position Testify 

Clare Apana Malama Kakanilua Support 
Remotely Via 

Zoom 

 

 

Comments:  

Aloha I support this bill. I will present further comments at the hearing tomorrow. Thank you. 

Clare Apana, President, Malama Kakanilua 
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HB-2102 

Submitted on: 2/10/2026 12:05:27 PM 

Testimony for HSG on 2/11/2026 9:00:00 AM 

Submitted By Organization Testifier Position Testify 

Madison Masek Individual Support 
Written Testimony 

Only 

 

 

Comments:  

I support the restoration of vital protetions for iwi kupuna 
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