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THE SENATE 
THIRTY-THIRD LEGISLATURE, 2026 
STATE OF HAWAII

A BILL FOR AN ACT
RELATING TO MENTAL ILLNESS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

PART I

SECTION 1. The legislature finds that existing laws are 

woefully inadequate when it comes to addressing the unique 

challenges posed by severely mentally ill or substance addicted 

habitual misdemeanor and petty misdemeanor offenders.

The legislature further finds that under the United States 

Constitution, unless a person is proved to be imminently 

dangerous to self, others, or property, they have the right to 

refuse psychiatric care or substance abuse treatment. The 

constitutional calculus completely changes if a person's mental 

illness leads them to commit a crime. Mentally ill persons 

convicted of serious felonies but found to lack penal 

responsibility because they are incapable of understanding the 

wrongfulness or consequences of their acts, are routinely 

ordered to undergo compulsory psychiatric treatment instead of 

punishment. They are also frequently ordered to live in 

appropriate settings, such as a psychiatric facility, a group 
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home, or permanent supportive housing. This is constitutionally 

permissible because their crimes provide sufficient proof of 

imminent dangerousness, and psychiatric care is performed under 

the least restrictive settings possible for that particular 

individual.

The legislature finds, however, that the State's laws fail 

to adequately address mentally ill habitual misdemeanor and 

petty misdemeanor offenders. One reason is that viewed in 

isolation, a single low-level crime is not "dangerous". For 

example, someone who steals a bag of potato chips from a 

convenience store can hardly be thought of as dangerous, but a 

habitual offender who commits hundreds or thousands of petty 

thefts clearly poses a danger to property, particularly if the 

person's self-control has been overborne by mental illness.

The legislature also finds that it is common for severely 

mentally ill habitual offenders to commit hundreds of offences 

in their lifetimes. The most common are petty theft, 

shoplifting, property damage, creating public disturbances, 

littering, illegal dumping, camping in prohibited areas, or 

violating park closure rules. Given there are literally 

thousands of severely mentally ill offenders, each committing
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hundreds of low-level offenses, the impact on the State's 

communities has been devastating. For example, in 2016, trash, 

vandalism, harassment, and more serious crimes committed by 

mentally ill residents of a homeless camp in Kakaako caused a 

thirty per cent drop in revenue for the Children's Discovery 

Center, which almost had to close. The legislature also finds 

that national data comports with local experience. In 2021, the 

Louis de la Parte Florida Mental Health Institute at the 

University of South Florida, reported that just ninety-seven 

individuals diagnosed with schizophrenia, most of whom were 

chronically homeless, accounted for two thousand two hundred 

jail bookings, twenty-seven thousand total days in jail, and 

thirteen thousand days in crisis units, hospitals and emergency 

rooms.

The legislature additionally finds that the vast majority 

of mentally ill persons who habitually commit low-level crimes, 

are doing so as the product of severe cognitive impairment, not 

free will. It is therefore just and proper for them to avoid 

penal responsibility. However, the current legal framework 

allows them to refuse treatment and other services, while 

simultaneously avoiding penal responsibility, an absurd 
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contradiction that is not required by the United States 

Constitution.

The legislature believes there is a need to address the 

"unfit to proceed" paradox. This paradox occurs when a mentally 

ill person convicted of a crime can be compelled to undergo 

psychiatric care because the crime itself constitutes sufficient 

evidence of "imminent dangerousness". However, a person found 

"unfit to proceed" cannot be tried, and therefore cannot be 

convicted of a crime. The absurd result of this paradox is that 

mentally ill defendants who can understand the proceedings are 

tried and ordered to receive treatment instead of punishment, 

but defendants who are more severely mentally ill than those who 

are fit to proceed are released back to the streets without any 

treatment whatsoever. Invariably, they re-offend, are 

re-arrested, are again found unfit to proceed, and are again 

released, whereupon the entire cycle repeats over again.

Accordingly, the purpose of this Act is to address the 

revolving "unfit to proceed paradox" of habitual mentally ill 

criminal offenders remaining untreated by:

(1) Clarifying the procedures for assisted 

community-treatment, examination, and hospitalization 
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for individuals who may be mentally ill or suffering 

from substance abuse who are imminently dangerous to 

self, others, or property;

(2) Amending the procedures for involuntary 

hospitalizations and assisted community treatment 

petitions; and

(3) TXmending the Hawaii Penal Code to streamline the 

determination process for penal responsibility and 

fitness to proceed for individuals with mental 

illness.

PART II

SECTION 2. Section 334-1, Hawaii Revised Statutes, is 

amended as follows:

1. By adding one new definition to be appropriately 

inserted and to read:

"Imminently dangerous to self, others, or property" means 

that, without intervention, the person will more likely than not 

cause harm to self, others, or property within the next 

forty-five days."

2. By amending the definition of "dangerous to others" to 

read:

2026-0057 SB SMA.docx

iiiiHiiiginiinniiiiiii



Page 6 S.B. NO.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

""Dangerous to others" means likely to [do substantial 

physical -er emotional injury on another,] commit or attempt to 

commit, or threaten to commit an assault upon others, creating a 

reasonable apprehension of harm by others, or committing a 

battery upon others, whether or not the battery results in a 

physical or emotional injury, or committing any other act that 

con^titjabes a crime a^^auuiet others as defhned^y s t^t^laAv^ as 

evidenced by a recent act, attempt_^ or threat."

SECTION 3. Section 334-121, Hawaii Revised Statutes, is 

amended to read as follows:

"§334-121 Criteria for assisted community treatment. Jaj^ 

An individual may be ordered to obtain assisted community 

treatment if the family court finds, based on the professional 

opinion of a qualified psychiatric examiner that:

(1) The individual is mentally ill or suffering from 

substance abuse;

(2) The individual is unlikely to live safely in the 

community without available supervision, is now in 

need of treatment in order to prevent a relapse or 

deterioration that would predictably result in the 

individual becoming imminently dangerous to self 
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others, or££operty^ and the individual's current 

mental status or the nature of the individual's 

disorder limits or negates the individual's ability to 

make an informed decision to voluntarily seek or 

comply with recommended treatment;

(3) The individual has a:

(A) Mental illness that has caused that individual to 

refuse needed and appropriate mental health 

services in the community; or

(B) History of lack of adherence to treatment for 

mental illness or substance abuse that resulted 

in the individual becoming dangerous to self 

[■ee]_^ others, or property and that now would 

predictably result in the individual becoming 

imminently dangerous to self others [-^] , or

property; and

(4) Considering less intrusive alternatives, assisted 

community treatment is essential to prevent the danger 

posed by the individual, is medically appropriate, and 

is in the individual's medical interests.
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(b) In determining whether an individual poses a danger to 

self, others, or property, the court shall consider clear and 

convincing evidence of the individual's history of repeatedly 

harming others, including but not limited to the individual's 

criminal record, and whether the individual suffers from a 

mental illness or defect making it difficult to comport their 

conduct to the requirements of law."

PART III

SECTION 4. Section 701-118, Hawaii Revised Statutes, is 

amended by adding eight new definitions to be appropriately 

inserted and to read as follows:

""Act charged" means one or more criminal acts alleged to 

have been committed by a defendant in a criminal proceeding.

"Criminal act" means one or more acts constituting any 

criminal offense, whether or not the defendant is found guilty 

of committing those acts or found to have committed those acts 

and found not guilty by reason of severe cognitive impairment.

"Harm" means damage to self or the person or property of 

another, including physical or emotional injury, whether minor 

or severe.

iiniiuiiiiii 11111111111111.1
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"Hospitalization" means the admission of a person to a 

psychiatric or other medical facility. "Hospitalization" 

includes the administration of all forms of appropriate 

psychiatric, psychological, or medical treatment, including 

medication.

"Imminently dangerous to self, others, or property" has the 

same meaning as defined in section 334-1.

"Severe cognitive impairment" means a mental disease, 

disorder, or other defect of sufficient severity that the person 

lacks substantial capacity to either understand the wrongfulness 

of the person's conduct or is unable to conform the person's 

conduct to the reguirements of law. "Severe cognitive 

impairment" does not include an abnormality manifested only by 

repeated criminal act.

"Involuntary treatment" means all forms of psychiatric, 

mental health, drug addiction, or medical treatment, including 

medication, administered on an involuntary basis, whether as an 

outpatient in the community, or under custodial confinement as 

an inpatient at any facility or hospital.

"Offense" means one or more acts in violation of any law, 

whether or not the defendant is found guilty of committing those 
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a^cts^or f^und t^h^ye commitjt^d t?iose act^s^bu±adjud£ed not 

guilty by reason of severe cognitive impairment."

SECTION 5. Chapter 704, Hawaii Revised Statutes, is 

amended by adding a new section to be appropriately designated 

and to read as follows:

"§704- Order for treatment. (1) Notwithstanding any 

law to the contrary, a defendant found not guilty by reason of 

severe cognitive impairment, or otherwise entitled to avoid 

penal responsibility due to a mental disease, disorder, or 

defect, shall be subject to an order for treatment. The order 

shall employ the least restrictive means necessary to ensure the 

defendant will not pose an imminent danger to self, others, or 

property, and promote their successful reentry into their 

communities. The court shall have broad discretion to customize 

the terms of the order to the defendant's circumstances, based 

on any evidence the court deems relevant, including the 

examination reports produced pursuant to 704-404. The court's 

order may include but not be limited to:

(a) If the court determines the defendant poses an 

imminent danger to self, others, or property, the 

court may:
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(i) Commit the defendant to the director of 

h^aryT j or ano;yier^a^iJAty qf tiT^cou^^tJ s 

choosing for involuntary treatment, 

including the involuntary administration of 

medication if medically appropriate;

(ii) Order the defendant to undergo treatment 

under less restrictive settings, including 

as an outpatient in the community; provided 

that the defendant can be medically 

compliant and will not pose an imminent 

danger to self, others, or property;

(iii) Order the defendant to perform certain 

activities if appropriate, including but not 

limited to attending addiction treatment 

programs, participating in individual or 

group therapy sessions, and enrolling in job 

training programs;

(iv) Order the defendant to reside in permanent 

supportive housing, a group home, kauhale 

projects, shelter, or any other place the 

court deems prudent;
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(v) Order the defendant to refrain from spending 

time or residing in places the court deems 

inappropriate, or likely to illicit aberrant 

behavior;

(vi) Include any other terms and conditions in 

the order for treatment the court deems 

appropriate; and

(vii) Modify the order for treatment at any time 

for good cause shown.

(b) If at any time, the court determines the defendant 

does not pose an imminent danger but is nonetheless 

struggling with a condition that could reasonably 

cause the defendant to become imminently dangerous to 

self, others, or property, the court can order that 

the defendant be subject to a non-compulsory assisted 

community treatment order, as provided under part VIII 

of chapter 334.

(2) An order for treatment issued under this section may 

be issued as part of the defendant's conditional release or 

probation.
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(3) The court may appoint a guardian ad litem and attorney 

for the defendant.

(4) The court shall schedule hearings every one hundred 

twenty days, or as soon as practicable, to determine if the 

conditions for the order for treatment persists and if the order 

for treatment should be modified or terminated. For the 

purposes of hearings, the court may order new examinations under 

section 704-404.

(5) At any time, a defendant subject to an order for 

treatment under this section, or a medical professional, social 

worker, caregiver, guardian, family member, defense attorney, 

prosecutor, or any other interested party acting on the 

defendant's behalf, may petition the court for modification or 

termination of the order for treatment for good cause shown. 

The burden of proof shall be on the petitioner to prove, based 

on a preponderance of evidence, that the order for treatment 

should be modified or terminated. For the purposes of hearings 

on petitions, the court may order new examinations under section 

704-404. The court may grant the petition, in whole or in part, 

or deny the petition. Subsequent petitions may be filed for 
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good cause shown, including new evidence for the court to 

consider.

(6) A defendant who remains arrest-free for at least five 

years after the order for treatment under this section becomes 

effective may petition the court to expunge any prior petty 

misdemeanor or misdemeanor convictions. The burden of proof 

shall be on the petitioner, under the preponderance of evidence 

standard, to prove the defendant is likely to continue acting 

within the requirements of law, and not become an imminent 

danger to self, others, or property. If the petition to expunge 

is denied in whole or in part, the defendant may file subsequent 

petitions if there is new evidence for the court to consider. A 

medical professional, social worker, caregiver, guardian, family 

member, defense attorney, prosecutor, or any other interested 

party acting on the defendant's behalf may file the petition for 

expungement on the defendant's behalf."

SECTION 6. Section 704-402, Hawaii Revised Statutes, is 

amended to read as follows:

"§704-402 Physical or mental disease, disorder, or defect 

excluding responsibility is an affirmative defense; form of 

verdict and judgment when finding of irresponsibility is made.

2026-0057 SB SMA.docx 14
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(1) Physical or mental disease, disorder, or defect, which may 

be collectively referred to as severe cognitive impairment, 

excluding period responsibility^^ is an affirmative defense. If 

there is probable cause for the court to suspect the defendant 

has a severe cognitive impairment, the court may raise the issue 

on its own motion, or the issue may be raised by the defendant, 

the defendant's counsel, or the prosecutor. When the issue of 

severe cognitive impairment is raised, the court shall order an 

examination of the defendant under section 704-404.

(2) The court shall determine whether the defendant, due 

to a severe cognitive impairment, did not have the required 

state of mind under section 701-114(1)(b) to be found guilty of 

a crime for the offense charged, and thereby entitled to avoid 

penal responsibility, and whether the defendant is unfit to 

proceed. The court's determination may be based on the 

following criteria, in addition to any other criteria the court 

deems relevant:

(a) All relevant and material information in the 

examiner's report, submitted according to section 

7_04j2.4££2_^^2Sludluig_^ub_^jLOt__Mmit^d__to_the__defbnd^nLLL§. 

diagnosis and prognosis;

2026-0057 SB SMA.docx 1
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(b) Whether the defendant suffers from delusions and is 

jmca£abde of co££ectly£e£ce2^y3ui2^eadAty2

(c) The defendant's prior arrest and conviction record for 

non-violent misdemeanors, petty misdemeanors, violent 

crimes, and felonies;

(d) The defendant's history of being found unfit to 

proceed;

(e) Whether the severity of the defendant's mental 

impairments makes it difficult or impossible to 

control the defendant's conduct; and

(f) The court's observations of the defendant's conduct 

during the proceedings, including a defendant's 

demonstrated inability to understand or participate in 

the proceedings.

[-(-3-)-] JAL When the defense provided for by subsection (1) 

is submitted to a jury, the court shall [7—if- re-quest-ed^y^he 

defendant-, ] instruct the jury as to the consequences to the 

defendant of an acquittal on the ground of [physical or mental 

disease,——or defect-] severe cognitive impairment 

excluding penal responsibility.
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[4-34-] (4) When the defendant is acquitted on the ground of 

[ghysieul- or ment-ei-di-scchsc;—disorder,—or defect] severe 

cognitive impairment excluding penal responsibility, the verdict 

and the judgment shall [ee] state[t] the reasons.

(5) If the defendant's severe cognitive impairment 

persists, the court shall issue an order for treatment pursuant 

to section §704- , which shall also be included in the verdict.

(6) If the defendant's severe cognitive impairment was 

temporary or no longer exists because of successful treatments 

or other means, and the court determines the defendant no longer 

poses an imminent danger to self, others, or property, the court 

may release the defendant."

SECTION 7. Section 704-404, Hawaii Revised Statutes, is 

amended to read as follows:

"§704-404 Examination of defendant with respect to 

physical or mental disease, disorder, or defect [exeluding] 

assess penal responsibility and fitness to proceed. (1) 

Whenever there is reason to doubt the defendant's mental 

condition and whether the defendant had the required state of 

mind under section 701-114(1)(b) to be convicted or found guilty 

of a crime for the act charged, or a reason to question 
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defendant's mental condition, cognitive capacity, or physical 

disease or defect affecting the defendant's fitness to proceed, 

the court may immediately suspend all further proceedings in the 

prosecution or sentencing; provided that for any defendant 

not subject to an order of commitment to the director of health 

or other facility or professional for the purpose of the 

examination, neither the right to bail nor proceedings pursuant 

to chapter 804 shall be suspended. If a trial jury has been 

empaneled, it shall be discharged or retained at the discretion 

of the court. The discharge of the trial jury shall not be a 

bar to further prosecution.

(2) Upon suspension of further proceedings in the 

prosecution [-5-] or sentencing, the court shall commit the 

defendant to the director of health, or other mental health 

facilities or professionals at the discretion of the court, for 

custodial care and examination, who shall provide the court with 

one or^jnore^^£ort s conbnuniiuig yie^£Mowiuig Juifbrma;tionu

(a) A description of the nature of the examination;

(b) A determination of whether the defendant is afflicted 

with a mental disease, physical defect, or addiction. 
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including diagnosis and a description of the 

impairments caused by the defendant's condition;

(c) A determination of whether the defendant is self-aware 

of the defendant's impairments;

(d) A determination of whether the defendant's diagnosis, 

addiction, undiagnosed impairment, or diminished 

cognitive ability:

(i) Interferes with the defendant's ability to 

organize thoughts or think rationally or 

understanding of the wrongfulness or consequences 

of the crimes defendant is charged with, and to 

what degree;

(ii) Renders the defendant incapable of understanding 

the charges in legal proceedings or participating 

in the defendant's own defense;

(iii) Interferes with the defendant's ability to 

control the defendant's own conduct;

(iv) Poses a risk of the defendant causing harm to 

self, others, or property, and whether the 

defendant has a propensity for violence; or
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(v) Causes delusions of such severity that they 

impair the defendant's ability to correctly 

perceive reality;

(e) The examiner's determination for:

(i) Protocols to treat defendant's diagnosed or 

undiagnosed mental illness or addiction, and the 

prognosis if treated with respect to each of the 

assessments in paragraphs (a) through (d);

(ii) The least restrictive setting necessary for 

effective treatment adherence;

(iii) Whether the criminal acts described in the 

defendant's criminal record are caused by the 

defendant's mental impairments;

(iv) Whether the amount of criminal offenses provides 

insight into the severity of defendant's 

impairments;

(v) The likelihood that the defendant would commit an 

offense against others or property within 

forty-five days if the defendant is not treated 

or confined in a psychiatric facility;
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(vi) The likelihood that the defendant would commit an 

offense against others or property within 

forty-five days if the defendant is treated but 

not confined in a psychiatric facility; and

(vii) The prognosis if defendant is treated and 

confined;

(f) Any other information or observations the examiner 

deems relevant; and

(g) Where more than one examiner is appointed, a statement 

that the opinion rendered was arrived at independently 

of any other examiner, unless there is a showing to 

the court of a clear need for communication between or 

among the examiners for clarification. A description 

of the communication shall be included in the report. 

After all reports are submitted to the court, 

examiners may confer without restriction.

[-(-a-)-] (3) In cases where the defendant is charged with a 

petty misdemeanor not involving violence or attempted violence, 

[if Q court-based certified examiner is available,] the court 

shall have discretion to appoint the court-based certified 

examiner, if one is available, to examine [and provide an

2026-0057 SB SMA.docx 2
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G^t-pcditcd report solely u-pon the isouc of the defendant'a 

capacity to understand the proceedings against the defendant and 

de^eftdo-ftt-’-s—ability to assist in the de^eftdoftt-^-s—©wn—defense. 

The court-based certified examiner shall—filo the examiner's 

report with the court within two -days of the appointment of the 

ex-ami nor,—or as soon thor-eaftor is practicable.---- A hearing shall 

bo hold to determine—if the defendant—is—f-it to p-roceod within 

■few©—days of the f-iling of- the report,—or as soon thereafter a-& 

is practicable;] the defendant pursuant to subsection (2);

[d-di] (4) In all other nonfelony cases, and where a 

court-based certified examiner is not available [in cases under 

paragraph—(-a-i] , the court shall appoint one, or more at the 

court's discretion, qualified examiner to examine [and report 

upon—fehe—deieftdani- ’-s—fitness to proceed.] the defendant to 

produce the examination under subsection (2). The court may 

appoint as the examiner either a psychiatrist or a licensed 

psychologist designated by the director of health from within 

the department of health [■;—and] or any other qualified 

professionals at the discretion of the court;

[-(■©4-] (5) In felony cases, the court shall appoint three_^ 

or more at the court's discretion, qualified licensed

2026-0057 SB SMA.docx
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£sychia;t^2^sts^£sych£lo2i^ts^o^physi ciaTis^ examiners to 

[examine and report upon ^hc defendant's fitneso to proceed. 

The court- shal-l appoint as examiners poychiatristrs,—licensed 

psyche 1 ogests-,—or qualified physicians;—provided -that one of-—the 

three- examiners shall be a paychiatrist or licensed psychologist 

designated by the director of health from within -the department 

of health.] independently conduct separate examinations, and 

produce separate examinations reports, each containing the 

information required by subsection (2).

[Aii—examifter^s—sha-ii—he—appeifthed-^-rem—of—eer^t-hti-ed 

examiners as dotc-rmined by the department of hoahth.-----The court, 

in appropriate circumstancos,—may appoint an additional examiner 

or examinersThe examination may be conducted while the 

defendant is in custody or on release or, in the court's 

discretion, when necessary_^ the court may order the defendant to 

be committed to a hospital or other suitable facility for the 

purpose of the examination for [a period not cxccoding thirty 

days-;—or a longer- period as] the least amount of time the court 

determines to be necessary for the purpose[—], not to exceed 

three months. The court may direct that one or more qualified 

physicians or psychologists retained by the defendant be 
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permitted to witness the examination. As used in this section, 

the term "licensed psychologist" includes psychologists exempted 

from licensure by section 465-3 (a) (3) and "qualified physician" 

means a physician qualified by the court for the specific 

evaluation ordered.

[-(-3d-] (6) An examination performed under this section may 

employ any method that is accepted by the professions of 

medicine or psychology for the examination of those alleged to 

be affected by a physical or mental disease, disorder, or 

defect; provided that each examiner shall [form and render an 

upon——fitnooa to proceed] conduct their 

examinations independently and write their reports independently 

from the other examiners [7—and the examiners,—upon approval 

the court,]. The examiners may secure the services of clinical 

psychologists and other medical or paramedical specialists to 

assist in the examination. The court may order the examiners' 

reports to be submitted as separate reports or as a combined 

report, where in the absence of a specific court order, the 

examiners shall have discretion to submit a combined report or 

separate reports.
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[4-44-- For dcfondantD chorgod with fcAoni-es,—the 

G-xami-nationo—for -fitrtcoo -to proceed rmdcr—thio scGtion and penal 

rcoponoibility under oection 704—407.5—ohall -be oenduetcd 

oeparatcly unlcoo a combined examination hao been- ordered by the 

court upon a requeot by the defendant or upon a—ohowi-ng of—good 

cauoo- to combino the oxaminationo-.-----T-ho r-eport of the 

examination for fitneoo—to proceed ohall bo oepareto 4-rom the 

report of the examination for- penal—reopoe-oibility unlcoo—a- 

combined examination hao been ordered.-----For defendante—charged 

with offenooo other than folonioo,—a -comb-inod examination io 

pormiooiblowhenorderedbythecourt-

4-§4-- Except—ie—the—caoo—of an examination purouant—fee- 

oubooction—(2) (a) ,—the report ef -the oxaminat-ion d'or 4-itnooo fee 

proceed ohall—inelude the- fol-lowi-ng;

(a) A doocription of the nature of the examination;

4-b) A—diegneefes—ef—the ■phyo-ieal—or mental condition ef—the 

defendant;

■(c) An opinion no te the dodend-ant' o capacity to 

undorotand ■the proceodiego ■againot the defendant and 

fee—a-s-sfe-s-dd-e—th-e-defeendeefe-’-s—ewft—defeeeee-r
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■(4-) Ai^ a-9-DC<iGmcn-t of the risk of danger to the defendant 

or to t-hcperson er property" of- othe-ro— 

conoidoratioH and-dGter-minat-ion of the -defendant' s- 

r^e-tea&e—©n—eendit-iofts-;—and

(e) Wlnere- more- than- one oxaminor is appointed,—a statement 

that—the epinion rondor-od ■ was arrived at indopondent-ly 

of—any—other^-e^^fftinery—unless there is -a showing to 

the eourt-of- a -clear-need ■ for communication bot-woen er 

among t-he ■ examiners—for clarification.-----A description 

of the -eommuftiGati-on-shal]^ be i-ncl-uded an H:ha- r-e-port-;- 

After all reports arc submitted to the court, 

ox-aminors may confer without restriction.]

[(6)] (7) If the examination cannot be conducted by reason 

of the unwillingness of the defendant to participate in the 

examination, the report shall so state and shall include, if 

possible, an opinion as to whether the unwillingness of the 

defendant was the result of physical or mental disease, 

disorder, or defect.

[(-7)1 (8) A copy of the report of the examination, 

including any supporting documents, shall be filed with the 

clerk of the court.
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[4-8-}-] (9) Any examiner shall be permitted to make a 

separate explanation reasonably serving to clarify the 

examiner's opinion.

[-49-}-] (10) [¥he] Within a reasonable amount of time before

the examiners' reports are due, the court shall obtain all 

existing relevant medical, mental health, social, police, and 

juvenile records, including those expunged, and other pertinent 

records in the custody of public agencies, notwithstanding any 

other statute, and make the records available for inspection by 

the examiners in hard copy or digital format. The court may 

order that the records so obtained be made available to the 

prosecuting attorney and counsel for the defendant in either 

format, subject to conditions the court determines appropriate; 

provided that juvenile records shall not be made available 

unless constitutionally required. No further disclosure of 

records shall be made except as permitted by law. If, pursuant 

to this section, the court orders the defendant committed to a 

hospital or other suitable facility under the control of the 

director of health, then the county police departments shall 

provide to the director of health and the defendant copies of 

all police reports from cases filed against the defendant that 
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have been adjudicated by the acceptance of a plea of guilty or 

no contest, a finding of guilt, acquittal, acquittal pursuant to 

section 704-400, or by the entry of plea of guilty or no contest 

made pursuant to chapter 853; provided that the disclosure to 

the director of health and the defendant does not frustrate a 

legitimate function of the county police departments, with the 

exception of expunged records, records of or pertaining to any 

adjudication or disposition rendered in the case of a juvenile, 

or records containing data from the United States National Crime 

Information Center. The county police departments shall 

segregate or sanitize from the police reports information that 

would result in the likely or actual identification of 

individuals who furnished information in connection with its 

investigation, or who were of investigatory interest. No 

further disclosure of records shall be made except as provided 

by law.

[(10-)] (11) All public agencies in possession of relevant 

medical, mental health, social, police, and juvenile records, 

and any other pertinent records of a defendant ordered to be 

examined under this chapter, shall provide those records to the 

court, notwithstanding any other state statute.

2026-0057 SB SMA.docx 2



Page 29 S.B. NO.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

[4-11-)-] (12) The compensation of persons making or 

assisting in the examination, other than those retained by a 

nonindigent defendant, who are not undertaking the examination 

upon designation by the director of health as part of their 

normal duties as employees of the State or a county, shall be 

paid by the judiciary in the amount of $2,000, which amount 

includes compensation for the examination, the drafting of the 

report, and any consultation, preparation, testimony, and 

attendance in court."

SECTION 8. Section 704-406, Hawaii Revised Statutes, is 

amended to read as follows:

"§704-406 Effect of finding of unfitness to proceed and 

regained fitness to proceed. [-HH-- If tho court doto-rminos that 

the defendant lacks fitne-ss t-e proceed,—the proceeding aga-insfe 

tho defendant- oha-11 be suspended,—except as p-rovi-ded in sections 

7-&4—4-94—a-nd—7-0-4—421,—and -the -cour-fe sha-11 commit tho defendant to 

the custody of the diasect-or of health to be placed in—an 

appropriate i-nstituti-en for detention,—aoscsofflcnt-—care,—and 

t-roatfflont-^—provided that:

4-a-)- When—the—defendant^drs—ehanged—with—a—petdy-afti-sdeffteanen 

net—involving violence or attempted violence,—the 
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defendant shall-be d^rvc^tcd from te-hc-criminal—j-ust-ice 

system pursuant- te- section 704-421;—end

When the defendant is charged with a- misdemeanor not 

involvi-ng-violence or attempted violence,—the 

commitment shal-d be limited to -no—longer than one 

hundred twenty days—from the date■the court determines 

the dof-ende-nt lacks fit-noss to proceed.-

id—the—court is satisfied- that—the—defendant- ma-y -be roleo-sed- ©n 

conditions without danger to the defendant or to -ane-the-r or risk 

of cubsta-ntfal danger to property of others,—the -eourt shall 

order the-de-fendan-t' s release,—wh-ich— shall continue at the 

discretion of the-court-,—on—eendttiofts-^the—eourt—deter^fttnes- 

necessary;—p-rovid-ed ^hat the roloase- on conditions of a 

defendant-charged with a misdemeanor not involving- violence-or 

attempted violence shall continue—for no—longer than one hundred 

twenty -days.-]

(1) For defendants charged with petty misdemeanors and 

misdemeanors, once the court finds the defendant is unfit to 

proceed pursuant to sections 704-402, 704-403, and 704-405, the 

court shall determine whether or not there is a reasonable 

chance the defendant will become fit to proceed within four 

2026-0057 SB SMA.docx 3 
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months. In making the determination, the court may rely upon 

the examiners' reports submitted pursuant to section 704-404, 

and any other relevant evidence.

(a) If the court determines that there is not a reasonable 

chance the defendant will become fit to proceed within 

four months, the court shall dismiss the case and 

issue an ex parte order pursuant to section ar^ 

334-59 (a) (2) .

(b) If the court determines there's a reasonable chance 

the defendant will become fit to proceed in four 

months or less, the court shall suspend the 

proceedings until the defendant becomes fit. If the 

defendant does not become fit within the required 

time, the court shall dismiss the case and issue an ex 

parte order per section 334-59 (a) (2).

(2) A copy of all reports filed pursuant to section 

704-404 shall be attached to the order of commitment or order of 

release on conditions that is provided to the department of 

hea11h[—] or other facilities or care personnel as appropriate. 

When the defendant is committed to the custody of the director 

of hea11h, or other facility or care personnel as appropriate, 
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for detention, assessment, care, and treatment, the county 

police departments shall provide to the director of health, or 

other facilities or care personnel as appropriate, and the 

defendant copies of all police reports from cases filed against 

the defendant that have been adjudicated by the acceptance of a 

plea of guilty or nolo contendere, a finding of guilt, 

acquittal, acquittal pursuant to section 704-400, or by the 

entry of a plea of guilty or nolo contendere made pursuant to 

chapter 853; provided that the disclosure to the director of 

hea11h, or other facilities or care personnel as appropriate, 

and the defendant does not frustrate a legitimate function of 

the county police departments; provided further that expunged 

records, records of or pertaining to any adjudication or 

disposition rendered in the case of a juvenile, or records 

containing data from the United States National Crime 

Information Center shall not be provided. The county police 

departments shall segregate or sanitize from the police reports 

information that would result in the likely or actual 

identification of individuals who furnished information in 

connection with the investigation or who were of investigatory 
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interest. No further disclosure of records shall be made except 

as provided by law.

[4-34-] (3) When the defendant is released on conditions 

after a finding of unfitness to proceed, the department of 

hea11h, or other facilities or care personnel as appropriate, 

shall establish and monitor a fitness restoration [program] 

protocol consistent with conditions set by the court order of 

release, and shall inform the prosecuting attorney of the county 

that charged the defendant of the program and report the 

defendant's compliance therewith.

(4) For a defendant charged with a misdemeanor involving 

violence or attempted violence, a felony, except murder in the 

first or second degree, or attempted murder in the first or 

second degree, or a class A felony, when the court on its own 

motion, or upon the application of the director of health, the 

prosecuting attorney, or the defendant, or an examiner's report, 

has reason to believe the defendant regained fitness to proceed, 

then the court may order the prosecution of defendant to resume. 

If the defendant is not found fit to proceed within four months-, 

the court shall initiate proceedings under the applicable 

provisions of chapter 334, as applicable.
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[4-34-] (5) When the court, on its own motion or upon the 

application of the director of health, the prosecuting attorney, 

or the defendant, or an examiner's report, has reason to believe 

that the defendant has regained fitness to proceed, for a 

defendant charged with the offense of murder in the first or 

second degree, attempted murder in the first or second degree, 

or a class A felony, the court shall appoint three qualified 

examiners and may appoint in all other cases one qualified 

examiner, to examine and report upon the physical and mental 

condition of the defendant. In cases in which the defendant has 

been charged with murder in the first or second degree, 

attempted murder in the first or second degree, or a class A 

felony, the court shall appoint as examiners at least one 

psychiatrist and at least one licensed psychologist. The third 

examiner may be a psychiatrist, licensed psychologist, or 

qualified physician. One of the three examiners shall be a 

psychiatrist or licensed psychologist designated by the director 

of health from within the department of health. In all other 

cases, the one qualified examiner shall be a psychiatrist or 

licensed psychologist designated by the director of health from 

within the department of health. The court, in appropriate
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circumstances, may appoint an additional examiner or examiners. 

All examiners shall be appointed from a list of certified 

examiners as determined by the department of health. After a 

hearing, if a hearing is requested, if the court determines that 

the defendant has regained fitness to proceed, the penal 

proceeding shall be resumed [and tho defendant shall no longer 

be committed ■ to ■ the custody- of-the dl-reeter of health] . In 

cases where a defendant is charged with the offense of murder in 

the first or second degree, attempted murder in the first or 

second degree, or a class A felony, upon the request of the 

prosecuting attorney or the defendant, or upon the court's own 

motion, and in consideration of information provided by the 

defendant's psychiatric examiners or clinical team, the court 

may order that the defendant remain in the custody of the 

director of health, for good cause shown, subject to bail or 

until a judgment on the verdict or a finding of guilt after a 

plea of guilty or nolo contendere. Thereafter, the court may 

consider a request from the director of health to rescind its 

order maintaining the defendant in the director's custody, for 

good cause shown. As used in this section, the term "qualified 

physician" means a physician qualified by the court for the

2026-0057 SB SMA.docx 3
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specific evaluation ordered. If, however, the court is of the 

view that so much time has elapsed since the commitment or 

release on conditions of the defendant that it would be unjust 

to resume the proceeding, the court may dismiss the charge and:

(a) Order the defendant to be discharged;

(b) Subject to section 334-60.2 regarding involuntary 

hospitalization criteria, order the defendant to be 

committed to the custody of the director of health to 

be placed in an appropriate institution for detention, 

care, and treatment; or

(c) Subject to section 334-121 regarding assisted 

community treatment criteria, order the defendant to 

be released on conditions the court determines 

necessary.

[-H-h] (6) An examination for regained fitness to proceed 

performed under this section may employ any method that is 

accepted by the professions of medicine or psychology for the 

examination of those alleged to be affected by a physical or 

mental disease, disorder, or defect, and shall include a review 

of records where the defendant, while under the custody of the 

director of health, was placed; provided that each examiner 

2026-0057 SB SMA.docx ;
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shall form and render an opinion on the defendant's regained 

fitness to proceed independently from the other examiners and 

the examiners [7—upon appr-eval of -the court, ] may secure the 

services of clinical psychologists and other medical or 

paramedical specialists to assist in the examination.

[■(5)'] (7) The report of the examination for regained 

fitness to proceed shall include the following:

(a) A description of the nature of the examination;

(b) An opinion as to the defendant's capacity to 

understand the proceedings against the defendant and 

to assist in the defendant's own defense; and

(c) Where more than one examiner is appointed, a statement 

that the opinion rendered was arrived at independently 

of any other examiner, unless there is a showing to 

the court of a clear need for communication between or 

among the examiners for clarification. A description 

of the communication shall be included in the report. 

After all reports are submitted to the court, 

examiners may confer without restriction.

[4- 6-)-] (8) [All] At the discretion of the court, any of the

other procedures as set out in section 704-404 [4-6-)—through—(11) ] 
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shall be followed for the completion of the report of the 

examination for regained fitness to proceed performed under this 

section.

[4-^-- If a defendant committed to the custody of the 

director of health for a limited period pursuant to subsection 

44-)—is not found 4it to proceed prior to g:ho expi-ration of the 

commitment,—the charge for which the defendant was commit-ted for 

a limited period -shall be dismissed.-----Upon dismissal of the 

charge,—the defendant shall bo released from cust-ody unlee-s- the 

defendant is subj-ect to pr-osccuti-e-n for ohher charges or subject 

t-e section 334—60.2—regarding involuntary hospitalization 

criteria,—in—which—ea-se—the court shall order thc--dofcndont' s 

commitment to the custody of the director of health to be placed 

in—an—apprepriahc—institution for detention,—eane-T—and 

treatment.-- Within—a—reaaeneteie-4iffte—feiiawing—any—©iher 

c-cfamitment under -s-ubsoction—{44-7—the dirae-tor of health shall 

r-e-port to the cour-t on whether the-'def endant presents a 

substantial—likelihood of becoming fit to proceed-in the—future. 

The court-,—in—addition,—may appoint a panel of throe gualified 

examiners in felony cases or one qualified examiner in nonfolony 

cases to make a report. iiy—following the report,—the coa-rt 
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dGtormincs that theprobably will remain unfit -to 

proceed,—tbe— ceur-t.' may—di-smlos—the charge—and;■

d-a-)- Release the defendant;—e^?

(b) •Sufeg-eet—t©—&eet4-en—3d4—60.2—regarding i-nvelunto-ry 

hospitalization criteria,—order the dofcndant to be 

committed^o- the custody of the director of hoo-lth- t© 

be plac-©d-in—an—appropriate institution for detention, 

care,—and treatment.

4-8-)-- If a def-endant -noleased on conditions—for a limited 

period pursuant t©- ©ub&ec-ti©n—(-34—i©—n©t—found fit to proceed 

p-rier to—the-ox-pi-rat-ion of the—release—en—cenditions—order,—th© 

charpe—for whieh the- defendant—wa©- reloasod on conditions—for a 

limited period shall bo dismissed.---- Upon dismissa-1 ©f the 

char-go7—the-dofondant shall-bo-di©charged-from—the- reloaso on 

e©ndi-ti-©ft©—©fties©—the—defendant—i©—subjoct to prosoeutron-f©r 

other eha-rges or subject to section 334—60.2—regarding 

involuntary hospitalization crito-ria,—in -which-caoc tho court 

shall ©rd-er-the defendant's commitment to tho custody of the 

director ©f -health to bo placed in on approprioto—institution 

for dotontion,—care,—and treatment.---- Within © reaoonablo time 

following any other -roloase -on-conditiens—undcr^- subsection—Hd-r 
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t-ho court sho-ll appoint a—parcel of throe qualified examiners—in 

f-elony—cases—er—ene—qualified examiner—in—nen-fe-tefty—eases—fee 

report to the eourt es—whether the defendant presents' a 

substantial 1-ikolihood of becoming fi-t to proceed in the future.

—felriewie^—fehe—reperfe-j—the cour-t detcr-minos that the

defendant—probably will r-emai-n un-fit -to proceed,—fe4ie—eeurfe—may- 

dismiss—the charge and:

-(-a}- Release the defeeadasfey—er

4^-)- -Subyeefe-^fee—seefe-ies—dd-4—60.2 regarding i-s-vol-antary 

hospitalization criteria,—erder^^febe—defendaeb-fee—be 

■esmma-fefeed-d-e—bbs—easfeedy—efe-bbe—dtreefeer—ef-diead-feb-be 

bo placed ie an- appropriate institution for—detentien, 

eareT—aed t-rcatmont.] "

PART IV

SECTION 9. Section 704-407, Hawaii Revised Statutes, is 

repealed.

["§7-0-4~4-07—Special hearing following commitment or releaoe

eendibiensh---HH-- At aey t-imo after commitment as provided in 

seefeden—7-04—4^6-;—febo defendant or the defendant's counsel or the 

director of health ma-y apply for a special post-c-emmibmonfe- er 

poot-reloaso hearing.-- ife-^febe—apptreafeden-b-s—made—by—e3s-en 
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be-hal-f of a defendant rGpreoentod by counsel,—the defendant 

oho11 be afforded a eeasonabie opportunity to obtain counael, 

and if the de-fendant iacko—fuftdo—be—d©—&©-;—counoe-i ohall -be 

aooigned by t-he oourt.-----The application shall be granted -eniy- if 

the counsel—for the defendant satisfies the court—by -a-ffidavi-t 

or otherwise -that,—as an attorney,—the—counsc-l ha-s reasonable 

gerounds—for a good faith boli-ef that -the -counsel' s client has an- 

objection based upon drcgai gr-eund-s to- the charge.

4-2-)-- If the motion for a- special post-commitment or 

post-release -hearing io granted,—the hearing ohal-i- be—by -the 

court without a jury.---- No-cvi-dcncc ohall bo offered at the 

hearing by either par-ty on the iosuc of phyoical or mental 

diocaoo,—diooj?dor->—or defect as—a—dofonoc to,—or in mitigation 

0^7—the offcnoc chargod.

4-34-- Aft-er the hearing,—the court ohall rule on any legal 

objection raiocd by the application and,—in an appropsiat-e- cas-c, 

may quaoh- the- indictment or other charge,—find it—to be 

defective or—insufficient,—or—otho-rwi-sc—t-ormi-nato the 

proceedings—on the law.-----Unless all defects—in the procoodingo 

arc promptly eured,—the—court—shall—terminate—the—commitment—an 

release ordered under-section- 704—106 and;
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-(-q) Order the dcfon-dant to be diochergcd;

d-b) Subject—to -sect-ion 334—60.2—regarding involuntary 

hospita-lization criteria,—order- the defendant to be 

eonmitted to the cus-tod-y of the director of health to 

be plac-ed i-n an- appropriate inat-itution for detention, 

care,—and t-roatmont;—on

-{-e-b Subj-eofe—tr©——1-34—rogo-rding assisted 

community treatfnent criteria,—ondcr—tho defendant to 

bo released on conditions as the court -dooms. 

noGOssary.—"]

SECTION 10. Section 704-407.5, Hawaii Revised Statutes, is 

repealed.

[ "S7-6-4-407.5—Examination of- dofondant with -aeoapeGt -to 

phyoical or mental diooaae-?—diaorder-^—or -defect excluding penal 

reaponoibilifey-;-- (44-- Whoncvc-r the defendant has—filed a -notice 

of intention to roly on t-hc defense of physic-a-l or mental 

disease,—diso-rdor,—or defect excluding penal rosponsife-ili-fey,—ee 

tdero-is -reason to believe that the physical -or menta4 disease, 

dieordor,—or defect of the dofondant will or -has booomo an issue 

in the case,—the—eeuef-uftoy—oede-o-on—e^^mina-feiefi—ae-^fe-e-^the 
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defendant'a phyaical or mental disease,—disorder,—defect at 

the time of the conduct alleged.

Whenever there—io reason to believe that the physical or 

mental disease,—disorder,—or defect of the defendant will or has 

become an issue in the case,—the court may enter into an 

agreement with the parti-os at any stage of the proceeding t-e- 

divert the case into an evaluation of the defendant,—troatme-n-fe 

of the defendant,—including residential—or rehabilitation 

treatment;—or any other course or procedure,—including diversion 

into specialized courts.---- Such agreements may include in-court 

clinical—evaluations.

4-24-- For those cases not' diverted by an agreement pursuant 

•fee—&ub&&ebi©n—(1) ,—the court shall appoint throe qualified 

examiners for class A and class B felonies,—as well as—for class 

€—f-e4eftfe-es—fenveivurftg-^vi-eieftee—er^-afeferempfered-^vieiefteeT—and one 

qualified examiner in nonfolony cases to examine and report upon 

the physical or mental disoaso,—disorder,—er^-def-eefe—©f-^fehe 

defendant at the time of the conduct.---- For class €—felonies nefe 

involving violence or attempted violence,—the court may appoint 

oneor throequalifiedexaminersfe©—examineandreportuponth© 

physical—or mental—d-i-scasc,—disorder,—or defect of the defendant 
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chfc the time of the coftduetr.-- In caoeg where the court appoints- 

three- exafflino-ro,—the -court ohall -appoint -ao cxamincro

pay chia triats,—liccnoGd paychologiota,—or- qualified physiciana; 

provided that one of the throe examinero—ohall be a poychiatri-ot 

or licenoed ps-ycholoqist deoignated by the director of health 

from within the dopar-tmont of health.-- in—nonfolony eases—and 

c-laoo-- C f-elonics ■-not -involving violence or attempted violence 

whero-one-exofflinor io-appointed,—the court may appoint ao 

cxamincro either a poychiatriot or a -licosocd poychologiot.-- The 

G-xami-ncr -may -be dcoigsatod- by—the—director of hcolth -from- within 

the depar-tment of-hoo-lth.---- All examinoro—ohall be appointed f-rom 

a liot of cortifiod cxamincro ao -dGtormined by the department of 

health. The eour-t,—in- appropriate circumotanceo,—may- appoint—an 

additional examinor or cxamincro.---- The court -may -direct that one 

or more—qeali-f-icd phyoiciano or poychologioto—rot-ained by the 

defendeet—he—^erffthtted-^to—wirtness—the—exofftinotien-;-- Ao uocd in 

thio ocction,—the term "liccnoGd poychologiot-"—includes 

poychologioto- exempted frem 1-tccnourc by ooction 465—3 (a)-(3)—end 

"qualified phyoician" meano a physician quali-tied—by the court 

for the—opecit-ic evaluation ordered.
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4^4-- An examination pcrf-ermed un-dcr -this—seetion may employ 

on-y method that is accepted by the pr-ofeo-siono of- medicine or 

psychology for the examination of those alleged to be affected 

by- a physical or mental disease,—d-isorder-;—or— def-ect;—provided 

t-hat each examiner shall form and—render -diagnosos and opinions 

upon -the physical and mental—eondition of- the- dof-ondont 

independently^ from the other examiners,—and the examiners,—upon 

approval of the court,—may—soeurc- the- sor-vicos of—clinical 

psyohologists and other medical or paramedical specialists to 

aesis-t—in the—examination and diag-noses.

4-44-- For defendants charged with—felonies,—the oxami-natiens 

for fitness—fee—proeeed—under—oeehien—4-9-4—4-&4—and -pono-l 

responsibility under thio section shall bo conducted separately 

unlcse- a eomb-inod examination has boon ordered by the court upon 

a request by the defendant or upon a ehowrng ef good eausO' to 

combine—the examinations.---- The report—of -fehc -e-xamfnatdron -for 

f-itnoo-s—to proceed shall bo separate—from the report of the 

examination for penal rcopons-ibil-ity unless a—combined 

examination has boon ordered.-----For defendants—charged with 

offenses—other than f-elon-ios,—a combined examination io 

permrsoahfo—when—orderod-^y—Pho—eourP;-

2026-0057 SB SMA.docx 45



Page 46 S.B. NO.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

- {-§4 Tfee ■ifta-y—order the examination ■fee—oceur—ae—sooner 

fefean—©fte-4Hiftdr^d-^fewenfeHy'—days—©fe—a—efe—eftfeifer—fee—^r^eeee4 

under section 704—4-04—upen—a—efeewia^—efe—^eed—eaaee-r

4-04-- The reperfe ofe t-fec-examination for penal reopentyibility 

shadi—include the following:

- (-ad A—daaenipfeaeft—efe-^fefee—nafeane—efe—fefee—examiaafea-afH-

- (dd A-diagnosis ef -fehe-phyo-feco 1 or mental—condition of the 

dafondont ,»-

- (-ad Aft—opinion aa fee fedc—extent,—if any,—ta wd-ied- tde 

capaeit-y- afe the defendant to- appraaiatc the 

wrongfu-lnaso-of--tde defa-ndant's conduct on to conform 

the dofandanfe' s-cendact—to the rcquircmonfes af -daw was 

impaired at the time- of- tdo aonduct alleged/

- (-dd When di-roetod b-y fedo-coa-rfe7—an opinion -as -to^ha 

copacit-y af feho-dadoftdant to have a particular state 

of—miftd that is required to establ-iod an clement af 

the offense charged/—aftd

- (-ad Wham more than one examiner—io- appointed,—a st-atemenfe' 

that the d-iagnasio-and opinion rondored were arrived 

at independently of any-ot-hcr^ examiner,—unless there 

io a ohowi-ng-to- the court of a clcar-nocd -for
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eeffiffftjftiedtiefi—teetweeft—

cla-rifirccition.---- A doscription of the communication 

oholl bo inciudod in the report-:---- After^a 11—reports- 

are— oubmitt-cd to the court,—examiners may confer 

without—rcetrietion.

- P-)-- If 4:ho -examination cannot bo conducted by reason of 

the unwilling-ncso of the defendant to participate in the 

examination,—th-c -r^c-po^t shall- so -state and shall include,—ih 

possible,—an -opinion -as t-o whether the unwillingness of the 

de-fofthant—was—the-a5eot±itr-of-^hys-ieair—or^-fflofthair—di-aoaoe-r 

disordcr,—o^?—do-feet-r

- (-§-)-- Thr^o—espies—of-^tho—soparh—of-^the—e*aiftiaatir©ft7- 

including-any supporting documents,—shall be filed- wi-Ph the 

eieeh—sf—the—esaet-7—who shall cause espies- to—be -dclis--crod- to 

the prooccutieg ottor-ncy -and -to counsel—for the defendant.

4 -9-)-- Any—examiner shall bo permitted to make a separate 

explanation reasonably seeving- to—clerlfy-tho-oxominer' s 

diagnosis or opinion.

• 44^-- The court shal-1 ob-tain- all- existing relevant medical, 

mental health,—s eci a I-,—police,—and juvenile records,—including 

t h o s o—c 3cpsn g cd,—asd—sthee-pertieeft-fe-^eeseds—tn—the—eas-tedy—st 
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public agcneice-,—notwithstanding -any other statufec,—and make the 

rccerds avairlablc for inspoeti-en by the examiners in hard cepy 

or digital format.---- The court may order fehafe- the records -so 

obtained HTiadc available to -the-prosecuting -attorney and 

•eeuftsoi—fer^-fehe—eidher^^dr^fflotT—subject ^o 

oond-itions the court determrnos appropriate,*—provided that 

j-Hvenile records -shall—not be made available unless 

constitutionally -roq-uioed-;---- No further—disclosure of- records 

ohali. be made except as permitted by law.-

(11)-----All-public agencies in possession of relevant 

medical,—monta-1 hcal-th7—social,—polico7—and juvon-ile-records, 

and any other por-tinond records of a defendant ordered—to be 

examined under thio—chapter/—shall provide those roeords to the 

court,—notwithstanding any e-ther state statute-

(12 )-----The compensation-of-persons making or assisting in 

the -examination,—other—than those retained by a noniedigent 

defendant-,—who-arc not undertaking the examination upon 

designation by the -airecrer of health as part of their normal 

4ut-ies—a-s—emplreyees—et-^fehe—Shatre—er^-a—eeuntyT—shall bo paid-by 

the judiciary in bho amount of $2->QOQ,—which amount includos- 

compenoation for the examination,—the drafting of the report, 
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and any consijj7-t-at4-on,—pro^ration,—tcatimony,—a-Pfeendenee-^rn 

ceurt-.

■( 13)-----Tho time during vjhich complotion ©4—an—cxamina-tion 

purouant to this soction ia ponding shall bo cxcl-udod- in 

computing tho^ime—fc^ tr-i-al—eernfftefteemeftd-r" ]

SECTION 11. Section 704-411, Hawaii Revised Statutes, is 

repealed.

[ "S7-G4-4-1-1—Iiegai—e€£eet—of—aeqaitfeal—©n—the—g3f©««d^-©€ 

physical or mental diaoase-/—disorder^—or defect excluding 

responoibili^F-;—commitment-;—conditional releaoe;—discharge; 

procedure for—sepa-rate-post-acquittal hearing.-- HH-- When a 

dofondant io acquitted on the ground of physical—er m-enta-1 

diocaoG,—dj:Sor^Gr7—or defect e-xcluding rooponoibility,—the 

court,—on the baoio of the report made purouant to oo-e-tion 

76-4404-;—i-f—uftoondesd-edT—or the medical or poychologicel evidence 

given at the trial or at a oeparato hearing,—ohall order that-:-

■(a) The defendant ohall- bo committed to^he—euotody of the 

ddjeeeder^-of—headdh-^de—be—pioeed—in—an—app^ee-p^iede- 

inotitution for cuotody;—ca-ro,—and dreatment if the 

court—findo—that the dofondant:
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-H4- Ig—affected fey—a—physical or mcnta4'dioGQDC,

—©r^-deffeety-

d-i-id- f4?eseftfes—a—ri&fe—of—daft^€-i©-fe©—seif—©r^-efefee-rsy—aed 

(dii) is—e©f—a—^repee-sefe^eef—fee-eeftdifeiefle-fe-eeieaeey- 

providcd- that the director of health shall place 

defendants char-god with misdomoanors or felonies not 

involvingviolenceor afetomptcd violencein the least 

restrictive environment appropriate in -light of the 

defendant's treatment needs and the need to prevent 

harm to the person confined and others.-ihe coanty 

peff-es—deparimeafes—sfeaii-^r^evide—fe©-ihe—diseefe©^-©i 

health and the -defendant copies—of all police—reports 

from cases—filed against the defendant that have been 

adg-adieafeed-^y-^fehe—aeeepfeaas©—©f—a—pfea—©f—paiifey—©r- 

nolo Goa-tendoro,—a—finding ©f—guilt,—acquittal, 

a-eqaifef-a-fe-paas-aaafe^fe©—s©©f-i©fi—7-&44W7—or by the entry 

©f—a—pfea—©f—paii-fey—©a-aei©—©©ftfeeadeae—made—paasaaafe 

do chapter 853;—provided that the disclosure to the 

director of health and the dofondant doos not 

■frustrate a logatimato function of the county police 

departments;—provided further that expu-nged records,
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rocordo- of or pertaining to any adjudio-ation or 

dispooiiiion rendered in—the caso of a juvenile,— 

jrecordo containing data—from the United Stateo 

Notional Crime information Cent-e-r ohall not be 

provided.-----The county police departments shall 

segroga-to or sa-nitizo from the police reports 

information that would result in the li-kolihood or 

actual—identification of individuals who—furnished 

information in connection with the investigation or 

who wore of investigatory interest.-----Ro-eords—ohall not 

he-a?e—dis-eieaed—the—ewhent—permihied—hy-irawt- 

ihi -The defendant shall bo granted -eonditional release 

with conditions as the court deems necessary if the 

court finds that the defendant—is- affected by physical 

er mental diocac-c,—disorder,—or defect and that the 

defendant presents a danger to self or others,—hah 

that the- defendant can be controlled adequately and 

given proper care,—super-vision,—and treatment—if the 

defendant is released on condition;—cr

-{-ei The defendant shall bo discharged if the court—finds 

■that the defendant is no longer affected by physical
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or mental diocasG,—dinorder-,—©r^-de^eet——if oo 

affected,—that the defendant no—longer presenta a 

danger to self ■er other-s- and io not tn—need-©f—ea^eey- 

□upervioion,—or treatment.

4-3-)-- The court,—upon its own mot-ion ©-r on the motion of the 

prosecuting attorney or the defendant-—shall order a separate 

pest-e-cquattal hearing for the purpose of-taking evidence on the 

issue of phys-ical-or mental disease,—disorder,—or-dcf-oct and the 

risk of danger that the defendant-pronont©—fc©—seif—©aa-othens-r

4-3-)-- When ordering a- hearing—pursuant to oubscct-ion—(-3) :■

-(-a) -In nonfolony cases,—the court shall appoint a 

quahifiod examiner to examine and report upon the 

physica-1 and mental condition of the defendant.-- ¥h© 

court may appoint cither a psychiatrist or a liccns©d 

psychologist.-----The exam-i-ncr-may be designated by the 

director of- hoatth from within the department od 

health.-----The examiner shall be appointed from a lis-t 

of certified examiners ns determined by- the—department 

of health.-----The court,—in appropriate circumstancos-r 

may- appoint an additional examiner ©r- examiners;—and
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In felony caQGO,—the cotirt ohall appoint three 

qualified cxami-ncrcr to -e-xamino and report upon the 

physical and mental- condition of the defendant.-- in 

each case,—the court shall appoint as examiners 

psychiatrists,—licensed psychologists,—or qualified 

physici-a-ns;—©ne—a- 

psychiatricrfe or licensed psychdrogist designated by 

the director of health from- within the department of 

health.-----The three -examiners—shall -be appointed from a 

lisdr of certified oxami-ners as determined by the 

department of health.

To facilitate the—examination and the proceedings thereonv—the 

court may cause the defendant-;—if not then- confined,—to be 

committed to a hospital or ot-her suitable-facility for the 

purpo-sc of- examination for a period not exceeding thirty days—or 

a longer period as the court determines to be nocossary for t-hc 

purpose upon written findings—for—good cause shown.-----The cour-t' 

may direct that qualified physicians er psychologists retained 

by the defendant -bo permitted to witness the examinat-ron.-- The 

examinatien and report and the compensation of persons making or 

assisting in the -examfriation shal-1 bo in accordance with section 
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704-404 (3) ,—(5) (ch) ,——H-) , and (c) ,—PO-?—W-?——(10-) , and 

4-44^-;-- Ad uocd in- thia section,—t-dc term "licensed- psychologist” 

includcc -psychologists cx-emptcd from licen-ourc by section 

4653(a) (3)—and "qualified physician" means a physician qualified 

by the—court—for the—specific evaluation—erdcred.

-H-)-- Whether the court's order under—subsection—(-34—is—made 

on the basis of t-he medical or ps-ychological evidence given at 

the trial,—or on the basis of the—report made pursuant to 

section—7-04—404,—or the medical or psychological evidence- given 

a-te a separate hca-ring,—the burden shall be upon the State to 

prove,—by—a—psepender^anee—ef—the—evidenee-T—that the defendant io 

affected by a physical or mental disease,—disorder,—or defect 

and may not—safol-y- be discharged and that the defendant should 

be- cither- committed or conditionally released as -provided in 

ouboection—(-1) .

-(-51-- in any proceeding govemed by thio section,—the 

defendant' o—fitneoo—sha-tbsaet^-be—an—4ss^ie-r" ]

SECTION 12. Section 704-412, Hawaii Revised Statutes, is 

repealed.

["§704-412—Committod poroon;—application for conditional 

rcloaoe or digehargo; by the director of health; by the poroon.
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-HH-- After the expiration of at least ninety days—following an 

original order of oommitment purouant to sootion 704-411 (-1) (a), 

on- after the oxpi-nation of—at least sixty days—following the 

r-e-voeation of eonditional—release—pursuan-t to section 704-413, 

if thedirectorof health ioof theopinion that the person 

committed io—still affected by a physical—or mental disease, 

d4sorder,—or defect and may bo granted conditional release or 

discharged without danger to self or to the person or property 

of others or that the person is no—longer affected by a physical 

or mental disease,—disorder,—or defect,—the director shall malcc 

an applioe-tion for cither the conditional release or discharge 

of^ the person,—as appropriate.-----In ouch a case,—t-ho director 

shall—submit a report to the court by whi-eh the person was 

ordered committed and shall transmit copies of the applice-tion 

and repor-tr to the prosecuting attorney of the county from which 

the person- was committed and to the person committed.

4-34-- After the expiration of ninety days—from the date of 

the ordor--of commitment purouant to section 704-411, or after 

the- oxpiretion of sixty days—foil-owing the revocation of 

conditional rolcaso purouant to section 704-413,—hh-e porse-n 

cemmittod- may apply to the court—frem—which—the—pereen-wae-
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CHsmmittcd for an order of discharge upon the ground that the 

person—io no longer affected by a physical or mental disease, 

disorder,—or defect.---- The- person committed may apply for 

conditional—release or discharge upon the- ground that,—the-ugh 

St-ill affected by a physical or mental disease,—disorder,— 

defect,—t-ho person may bc' released without danger to self or to 

tho person or property of others.---- A copy-of the application 

shall bo transmitted to the prosecuting attorney -of the county 

from which the person was committed.-- S-f—^the—eourt—deftiee—the 

application,—the—pereen—sheii—net^^e—per^ftitted—te-t-i-ie—anether 

application for cither conditional rcloaso or discharge until 

one year -after tho date of tho hearing hold on tho immediate 

prior application.

-R4-- Upon application to the court by- cither tho director 

et-daeeith—er^^the-^er-sen—eefflfftittedT—the court shall complete tho 

hearing purocoss and rondo-r a decision within sixty days of the 

application;—prov-idod that for geed—cause the court may extend 

the—eixty-day-^tiffte—-traffte—upen—hhe-eeepueet—et—hhe—direeter^-et 

health or tho person committed."]

SECTION 13. Section 704-413, Hawaii Revised Statutes, is 

repealed.
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["S7-Q4-413-- Conditional releaoe;—application for 

modification or dioeharge;—termination of—conditional releaoe 

and commitment-;-- ---- Any person -granted conditional roloa-oc 

pursuant to this chapter shall continue to rccoiv-c mental health 

or other -treatment and care deemed appropriate by the director 

of health until dischargo-d from conditional roloa-se.---- The person 

shall follow all proscribed treatments an-d take all proscribed 

medications—according to the instructions of the person's 

treating mental health pr-e-fcssional.-----If a mcntal^calth 

professional who is treating a person granted cond-itional 

beiieves—fehet—e-iiher"—fehn-^er^s-en—is—net—eempiying—with 

the roquiromonts of thio section or there is othc-r evidence that 

hospitalization is appropriate,—the mental health professional 

shall report the matter to the prebation officer of the person 

granted cenditional release.---- The probation officer may ondcr 

the person granted conditional release to bo hospitalized—for a 

period not to exceed seventy-two hours if-the probation officer 

has probable cause to believe the person has violated the 

requirements of thio subsection.---- No pcroen- shall bo 

hospitalized beyond the seventy-two-hour period,—as computed 

pursuant to—scctien 1-29,—unless a hearing has been hold 
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purouant to subooctio-n—H-h?—p-rovi-dcd ^hat—©r—or before febe 

expiration of the oeventy-two-hour pe-riocb—a—court may conduct a 

heari-ng t-o dctcrm-ine -whether -the -pcroon ^jould benefit from 

f-urther hoopi-tali-zati-on,—whieh-aftay—©f- 

condition-al—r-clca-sc unnocessaR-y.-----If oatisficd,—the court—may 

order further temporary hoopitalization f-or a—period not to 

exceed ninety dayo,—aubjcct to extension -as appropriate,—but in 

no event for a period longer than one year.-- A-b-afty—tim©—wi-thin- 

that period,—the -eourt may determine that- a hoari-og purouant to 

subsection—(-4-)—should- bo -conducted.

4-2-)-- The director of health may npply to the court ordor-ing 

any person released pursuant to thio -chapher,—for the person'-S' 

disohar^o—fro»7—©r^aftodidioahioft—©f-;—the order-graa-ting- 

conditional r-clca-sc;—provided that the pcroon- receive© 

community-baocd mcnta-1 health—ocrvicco from or contracted by the 

department of health,—and the-di re-ctor io of the opinion that 

the pcroon on conditional release--io no longer affected by a 

phyoical—or mental diocaoc,—dioor-dcr,—©r—de-feet—and—may—be 

diocharged,—©r^^fehe—©ader^aftay—be—m©difa-ed7—wit-hout danger to the 

pcroon or- to -otho-rs.---- The—director ohall make- an -application for 

the—di-sehaege-^sfemT—or modification of,—the order of -conditional 
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r-eloasc—in a report to the circuit from wfe-ich the order wao 

i-ooued.-----The director shaiil transmit a copy of the application 

and repor-t to the prosecuting attorney of- the county from—which 

t-he—conditional—r-eleasc—order vjas—issued,—to the person's 

treating mental health professionals,—and to the probation 

of-ficer supervising the conditional release.-----The—person on 

conditional—release shall be given notice of the applicat-ion.

- (-3-)-- Any person granted conditional -release pursuant to 

thischapter mayapply tothecourt ordering theconditional 

neiease—for discharge from,—or modification of,—the—©rden 

granting -eonditional—release on the ground' that the person io no 

longer affected by a physical—or mental disease,—disorder,—er 

defect and may be—discharged,—or h-he order may be modified, 

without danger to the person or to others-;-----The application 

shall be accompanied by a letter -f-rom or supporting affidavit of 

a qualified physician or 4riccnscd psychologist.---- A copy of the 

application and letter or affidav-it shall bo transmitted -to the 

prosecuting attorney of the circuit from -which the order issued 

and to any persons—supervising the release,—aad—fehe—heariag—eft 

the application shall bo hold following notice to such persons. 

ih-^the—eearh—deaias—hhe—ap^hreahiaaT—the person shall not ba 

2026-0057 SB SMA.docx 59



Page 60 S.B. NO.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

permitted to filo another application fot^cithor -discharge or 

modificat-ion of conditional release untij^one year, after ■■the 

date—ef—the denial.

- Hd-----—at -any time after the order pursuant to this- 

chapter—granting -conditional—release,—fete—eaart—det-eratiaeaT- 

aftor hearing evidence,—that:

- ha-h The person io atill affected by a physical or mental 

d-iscaoc-,—disorder,—or defect,—aad—the conditions at 

rcloaoc have not been fulfilled-,'—aa

- 03) For the-safety of the person or others,—the pcroon's 

conditional—rcloaoc should be rcvolccd, 

the court may forthwith modify the conditions of release or 

order theperson tro bocommittedto thecustodyof thedirector 

of health,—oubjcct to discharge or release in accordance with 

the procedure prescribed in ocction 704-412;—provided that,—it 

satisfied—that the person would benefit faem tompa-rary 

hospitalization that may render a revocation of conditional 

release—uanccossary,—the—court,—ia—lieu of revocation,—may order 

hospitali-z-ation for a period not to exceed ninety days,—subject 

to extension as appropriate,—bat—ia—ae—evaat—far^-a-paaiad 

exceeding a total of one -year,—and may reinstate or revoke
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conditional rclGa-oc a-t any time during the temporary 

hoopitalization.

----- Upon application for di-scha-a^go -from,—or modification 

©i-7—feite—order of conditional rolo-aso either tho director e^- 

health or the person,—the—court shall complct-e the hearing 

procoos—and render a doci-sion-within ■sixty days ef— 

applieation,—provided tha-t for. good cause thO' court may extend 

the si-xty day time frame -upon—tho request of -the director of 

heodth—©r—the-^ers-efi-r" ]

SECTION 14. Section 704-414, Hawaii Revised Statutes, is 

repealed.

["§704-414—ProGoduro upon application for diocharge, 

conditional roloaoo,—or modification of conditiona of- relcaoe. 

44-)-- Upon—filing of an application pursuant to section- 704-412 

for discharge- or -eondi-tional release,—or upon the—filing -©i—an 

np^lrieahinn—^nmuant-4r©—sneti©n-4-0-4—443—for drschargc,—the court 

shall appoint throe qualified oxaminors in felony cas-es,—and—one 

qualified oxaminc-r in—non-fclony cases,—to examine and rop-ert 

upon tho physical and mental conditio-n of the defendant.-- In 

felony cases,—tho court shall appoint- as—examiners 

psychratrrsts7—licensed psychologists,—or qua-lifiod physi-cian-s-;- 
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provided that ono-of the throe shall be a paychiatriot or 

licensed ^sychologiot designated by the director of health from 

wa-thin the department of health.-----The examiners shall be 

appointed from e—list of certified examiners a-s—determined by 

the department of health.---- To facilitate the examination and the 

procoodings thoroen,—the court may cause tho defendant,—if ndt 

then—eoftfurftedr—to be committed to a hospital or other sui-tablo 

facility for tho ■purpose of tho examination and may direct that 

qualified- physicians or psychologists—retained by the defendant 

bo permitted to witness—the examination.-----Tho examination and 

report and the compensation of persons making or assisting in 

tho examination shall bo—in accordance with socti-en 704—4-Q-4 (3) , 

(5) (a) ,——(d) , and (c) ,—Rd?—Wn——fdth;—and— he 

used in thio section,—tho term "licensed psycholog-ist"—ineludcs 

psychologists exempted frem licon-surc by section—4-6t—3 (a)-(3)—and 

"qualified physician" moans a physician qualified by the court 

tor—ane—specific ovaluati-an ordor-ed.

4-3^-- Upon the—ttting—©f—an—appiteatien—pnnsnont^-t©—snetien 

704-413—fon-oftediti-eatian—©f—eandtttans—of—neteoneT—th©—©©nntoftoy- 

proceed as provided in subsection—(■ 1) . " ]
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SECTION 15. Section 704-415, Hawaii Revised Statutes, is 

repealed.

["S7€4—4i5—Diopoaition -of application for diocharge, 

conditional releaoe,—os—modifieation—of—conditions—of—releefcse-r 

-HH If t-he court—ts—fel^e—

section 704-414,—and -ouch testimony of the- reporting -examanera 

as the court dooms- nocossary,—that;

-{a-h The- person io affected -by a—physical or mental 

diseasa,—disorder,—or defect and the diocha-rgc,- 

conditional—re leaser—or modification-af—conditi-ons - 

release applied for may--bc granted without danger to 

the—eeiWftidt-ed—ar^-eeadiPienaiiy—reieased—penaea—an—fee- 

the person or property af—othor-s;—an

(b) The person -io ne- longer affected by a physical or 

mental disease,—disorder,—or dcfcct-r

the court-ohall grant the applica-Pion and order the relief.-----  

the oaurt—is not so satisfied-—it shall promptly order a 

hearing.

4-3-)-- Any ouch hearing shall bo deemed a civil proceeding 

and the burden sha-ll bo upon the appl-icant to prove that the 

person io- no longer affected by a physical or mental disease,- 
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d-isorder,—or -dcfo-et or- may oafely be cither rclea-scd -on the 

oendibiona applied" for or diochargod.---- According -to t-de 

determination- of -the -cour-d upon t-he hearing,—the per non ohall- 

fee-h

(a) Diacharged;

Reieesed—©fl—s«eh—eefididir©fts—a-s—the—dederfftifte-s-^te 

bo nocosoary;—©r

-{-©4- Rooemmitted to the cuotody of the d-ircctor of health, 

subj-cct to discharge or rclcas© only in accordance 

with th© pr-©ccdurc prescribed in section 704-412." ]

SECTION 16. Section 704-421, Hawaii Revised Statutes, is 

repealed.

["§704-421—ProGOodingo for defendants—chargod w±th potty 

misdemeanors-not ■involving violence er—atton^ted violonce; 

criminal justice diversion program-.-- HH-- 1ft—cases where ■th© 

defendant is charged with a petty misdemeanor—not involving 

violoft©c—or attempted violence,—if-?—at the hearing held pursuant 

to section 704—40-4 (2)-(-a)—or at a—further hoar-ing held after the 

appointment of an-oxamincr pursuant to section 704-404(2) (b), 

the court determines that the-defendant io—fit to- proceed-—then 

the proceedings against the defendant shall resume.---- In all 
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other casGO under this section whore—fitness remains an 

outstanding issue,—the court shall—continue the suspension of 

the proceedings and either commit the defendant to the custody 

of the director of health to bo placed in a hospital or other 

suitable facility-,—including an outpatient facility,—fer^^iietrhe-r 

aftd—a-s-sessmeftt——in cases whore the defendant waS' 

not subject to an order of commitment to the director of health 

for the ■purpose of the fitness examination under section 704- 

404(2) ,—the court may order that the defendant remain released 

onconditions thecourtdotorminos necessary for placement in-a 

g^eap-4^e»e7—rosidonce,—or other facility prcscriteod by the 

director of-health for further assessment by a clinical team 

pursuant to■ subooction—(3) .

45-)-- In cases under thio section where the defendant's 

fitness—to proceed remains an outstanding issue at the hcari-a^ 

held pursuant to section 70-4—404(2) (a)—©r^-a—further hearing held 

after the appointment of an examiner pursuant to section 704- 

404 (2) (b) ,—as applicable,—the director of health,—within 

fourteen days of that hearing or as soon thereafter as—is- 

psa-atieafeia-T—shall report to the court on the following-:-
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-(-a4- The defendant' s—eurront—capacit-y to understand the 

proceedings against the—defendon-t and fcho defendant's 

eurront- ability to assist in the defendant' s own 

def-eftse-t

■(b) Wbothcr-—after -asscsament of the defendant pursuant to 

subsection—(3) (-a)——the defendant's clinical 

deam bd-ievos that the defendant moots the criteria 

■for involuntary hospitalization under section 334—&0.2 

or assisted community treatment under section 334—121; 

—\ y*\ z-3 LX 1 lur

(c) The date that the director of health filed a petition 

dor involuntary hospitalization or assisted community 

treatment onbehalfof thedefendant pursuant to 

subsection—(3) (a)—or—(d-;—as applicable.

id?—following the report,—the court finds the defendant fit to 

proceed,—the proceedings against the defendant shall resume.-- to 

all other cases,—the court shall dismiss the charge with or 

w-ithout prejudice—rn-^fede—iftdoreod-of—j-uot-ioe-r

4-3-)-- During the defendant's—commitment to—the custody od 

the director of health or release—on conditions pursuant to 

s-ubscctior—(1) ;
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(a) If the -defendant'a clinical toaffi dctormincs that the 

defendant meets the criteria—for involuntary 

hospitalization oct forth in section 334—60.2,—the 

director of hoa-lrt.h,—within seven days of the clinical 

team's determination,—shall—file with the famil-y- court 

a petition for involuntary hoopitalizat4-on pursuant to 

section- 334-60.3.-----If t-hc petition io granted,—the 

defendant ohall remain hoopitalizcd for-a period of 

time ao provided by ocction 334—60.6,'—or

(b) If the defendan-t'o clinical team dctcrminco that the 

defenda-n-t dooo not meet the criteria for^' involuntary 

hoopitalization,—or^-fehe—eoart—denies—the—petitiofi—for 

involuntary hoopitalization,—the defendant'o clinical 

team ohall determine whether an-aooioted community 

treatment plan is appropriate purouant to part VIII—et 

chapter 334 .-----If the clinical team dotcrminco that an 

e-ooioted community treatment plen io appropriate,—the 

poychia-driot or advanced practice rcgiotcrcd nuroo 

trem the- clinical team ohall prepare the certificate 

•fee—eeeieted—eefFffftunity-^hreetffleni—speeitied—by—seetien

—1237—including a written treatment plan for- the
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^ovision of mental health oorv-icco to-the defendant. 

¥-hc elinical teem shall—identify a eommenity mental 

health outpatient progr-em' that agrees—fee—provide 

mental health services to the defendant as the 

designated mont-el health program under -the assi-sted 

eommuni-fery treatment order.-----ThO' clinical team shall 

peevide-^fehe—de-fefideefe-e^Hzfele-a—eepy—ef—fehe—ee^ferifeieefee-r 

Within -ten days of provision of- the cer-tificate-to the 

defendant by the clinical team,—the director of health 

shall file with the family court the assisted 

community treatment petitiondescribed insection 334- 

123.---- When a petition for assisted community treatment 

has-^een—fiied—de-fendanfe-T—the defendant 

committed to the custody of the director of health 

ahall remain in- custody--until the famil-y court aosucs 

a—deeiaiaft—an-^fehe-^efeafeian-;—provided that the—judge 

may—ordar that ■the subj oct bo released ■during the 

pendonay-of tha-t action.

-(- 4-) This—section shall not apply to any case under the

jurisdiction of the—family court unless the presiding judge 

andars—afehaawiaa-r” ]
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PART V

SECTION 17. Section 134-7, Hawaii Revised Statutes, is 

amended by amending subsection (c) to read as follows:

"(c) No person shall own, possess, or control any firearm 

or ammunition if the person:

(1) Is or has been under treatment or counseling for 

addiction to, abuse of, or dependence upon any 

dangerous, harmful, or detrimental drug, intoxicating 

compound as defined in section 712-1240, or 

intoxicating liquor;

(2) Has been acquitted of a crime on the grounds of mental 

disease, disorder, or defect pursuant to section [■7-04- 

■4-H7] 704-402 or any similar provision under federal 

law, or the law of another state, a United States 

territory, or the District of Columbia;

(3) Is or has been diagnosed with or treated for a 

medical, behavioral, psychological, emotional, or 

mental condition or disorder that causes or is likely 

to cause impairment in judgment, perception, or 

impulse control to an extent that presents an 

unreasonable risk to public health, safety, or welfare 
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if the person were in possession or control of a 

firearm; or

(4) Has been adjudged to:

(A) Meet the criteria for involuntary hospitalization 

under section 334-60.2; or

(B) Be an "incapacitated person", as defined in 

section 560:5-102, 

unless the person establishes, with appropriate medical 

documentation, that the person is no longer adversely affected 

by the criteria or statuses identified in this subsection." 

SECTION 18. Section 134-86, Hawaii Revised Statutes, is 

amended by amending subsection (c) to read as follows:

"(c) No person who:

(1) Is or has been under treatment or counseling for 

addiction to, abuse of, or dependence upon any 

dangerous, harmful, or detrimental drug; intoxicating 

compound as defined in section 712-1240; or 

intoxicating liquor;

(2) Has been acquitted of a crime on the grounds of mental 

disease, disorder, or defect pursuant to section [704- 

704-402;
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(3) Is or has been diagnosed as having a significant 

behavioral, emotional, or mental disorder as defined 

by the most current diagnostic manual of the American 

Psychiatric Association; or

(4) Is under treatment for an organic brain syndrome; 

shall own, possess, or control an electric gun, unless the 

person has been medically documented to be no longer adversely 

affected by the addiction, abuse, dependence, syndrome, or 

mental disease, disorder, or defect."

SECTION 19. Section 334-16, Hawaii Revised Statutes, is 

amended to read as follows:

" [-E-] §334-16 [-3-] Annual report; forensic patient data. The 

department of health shall submit an annual report to the 

legislature no later than twenty days prior to the convening of 

each regular session which, at a minimum, shall summarize yearly 

data on forensic patients, including:

(1) Gross numbers for admissions to and discharges from 

the Hawaii state hospital;

(2) The number of admissions to, discharges from, and 

lengths of stays in the Hawaii state hospital, broken 

down by the following commitment categories:
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[ (A--)- Original order -a-R-^or acction 704-411(1) (a);

Pending oxaminafei-en under acction 704—411(3),'

4-^ Maximum £H5vonty-two-hour recommitment ponding 

examination under acction-704-413(1;

-(-&}-] (A) Original order under section 704-404; and

[(E)] (B) Original order under section 704-406;

(3) Number of persons committed to the Hawaii state 

hospital by each court and county;

(4) Gross lengths of stay in the Hawaii state hospital 

for:

(A) Patients discharged during the fiscal year; and

(B) Individuals remaining as inpatients at the end of 

the fiscal year; and

(5) Number of patients in the Hawaii state hospital on 

forensic status, broken down by categories of 

underlying crimes, such as by crimes against the 

person, sex offenses, and property crimes, and by 

grade of offense."

SECTION 20. Section 334-60.6, Hawaii Revised Statutes, is 

amended to read as follows:
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"§334-60.6 Period of detention. The psychiatric facility 

may detain a subject for a period of time ordered by the court 

not to exceed ninety days from date of admission unless sooner 

discharged by the facility pursuant to section 334-76 or section 

334-74. At the end of the ninety-day period the subject shall 

be discharged automatically except as provided in sections 

704-406 [7—704-411,] and 706-607, unless before expiration of the 

period and by a proceeding initiated pursuant to section 

334-60.3 the facility obtains a court order for the subject's 

recommitment. Recommitment for a period not to exceed ninety 

days may not be ordered unless the court determines that the 

criteria for involuntary hospitalization set forth in section 

334-60.2 continue to exist. If at the end of a recommitment 

period the court finds that the criteria for involuntary 

hospitalization set forth in section 334-60.2 continue to exist 

and are likely to continue beyond ninety days, the court may 

order recommitment for a period not to exceed one hundred eighty 

days.

Nothing in this section shall preclude a facility from 

accepting for voluntary inpatient treatment, in accordance with 

the procedures in section 334-60.1, a patient, for whom the 
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facility contemplates discharge pursuant to section 334-60.7 and 

who voluntarily agrees to further hospitalization after the 

period of commitment has expired, or where the patient is no 

longer a proper subject for commitment."

SECTION 21. Section 334-76, Hawaii Revised Statutes, is 

amended by amending subsection (a) to read as follows:

"(a) Subject to any special requirements of law as 

provided in sections 704-406 [7—7-Q4-411, ] and 706-607 or 

elsewhere, with respect to patients committed on court order 

from a criminal proceeding, the administrator of a psychiatric 

facility, the administrator's deputy, or the attending 

physician, pursuant to section 334-60.7, shall:

(1) Send a notice of intent to discharge or notice of the 

patient's admission to voluntary inpatient treatment 

to those persons specified in the order of commitment 

as entitled to receive notice of intent to discharge, 

by mail at their last known address; and

(2) In cases where the commitment directly resulted from 

legal proceedings under chapter 704 or 706, send a 

notice of intent to discharge or notice of the 

patient's admission to voluntary inpatient treatment

■iininiiiiiMiiiii 
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to the prosecuting attorney of the county from which 

the person was originally committed, by facsimile or 

electronically."

SECTION 22. Section 704-410.5, Hawaii Revised Statutes, is 

amended to read as follows:

"[-£•] §704-410.5 [-]-] Conditional release; duration limited in 

nonfelony cases. For any defendant granted conditional release 

in a nonfelony case pursuant to section [704-411 (1) (b) ,—7-6-4—412— 

704-414,—or 704—415, ] 704-406, the period of conditional release 

shall not exceed one year."

SECTION 23. Section 704-420, Hawaii Revised Statutes, is 

amended to read as follows:

" [-E-] §704-420 [-3-] Examination reports; provided to director 

of health. Copies of all examination reports made pursuant to 

sections 704-404[-] and 704-406 [, 704-411, and 704-414] shall be 

provided to the director of health."

SECTION 24. Section 806-73, Hawaii Revised Statutes, is 

amended by amending subsection (b) to read as follows:

"(b) All adult probation records shall be confidential and 

shall not be deemed to be public records. As used in this 

section, the term "records" includes but is not limited to all 
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records made by any adult probation officer in the course of 

performing the probation officer's official duties. The 

records, or the content of the records, shall be divulged only 

as follows:

(1) A copy of any adult probation case record or of a 

portion of it, or the case record itself, upon 

request, may be provided to:

(A) An adult probation officer, court officer, social 

worker of a Hawaii state adult probation unit, or 

a family court officer who is preparing a report 

for the courts; or

(B) A state or federal criminal justice agency, or 

state or federal court program that:

(i) Is providing supervision of a defendant or 

offender convicted and sentenced by the 

courts of Hawaii; or

(ii) Is responsible for the preparation of a 

report for a court;

(2) The residence address, work address, home telephone 

number, or work telephone number of a current or 

former defendant shall be provided only to:
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(A) A law enforcement officer as defined in section 

710-1000 to locate the probationer for the 

purpose of serving a summons or bench warrant in 

a civil, criminal, or deportation hearing, or for 

the purpose of a criminal investigation; or

(B) A collection agency or licensed attorney 

contracted by the judiciary to collect any 

delinquent court-ordered penalties, fines, 

restitution, sanctions, and court costs pursuant 

to section 601-17.5;

(3) A copy of a presentence report or investigative report 

shall be provided only to:

(A) The persons or entities named in section 706-604;

(B) The Hawaii paroling authority;

(C) Any psychiatrist, psychologist, or other

treatment practitioner who is treating the 

defendant pursuant to a court order or parole 

order for that treatment;

(D) The intake service centers;

(E) In accordance with applicable law, persons or 

entities doing research; and
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(F) Any Hawaii state adult probation officer or adult 

probation officer of another state or federal 

jurisdiction who:

(i) Is engaged in the supervision of a defendant 

or offender convicted and sentenced in the 

courts of Hawaii; or

(ii) Is engaged in the preparation of a report 

for a court regarding a defendant or 

offender convicted and sentenced in the 

courts of Hawaii;

(4) Access to adult probation records by a victim, as 

defined in section 706-646 to enforce an order filed 

pursuant to section 706-647, shall be limited to the: 

(A) Name and contact information of the defendant's 

adult probation officer;

(B) Compliance record of the defendant with court- 

ordered payments;

(C) Amounts paid by the defendant;

(D) Dates of the payments made by the defendant;

(E) Payee of payments made by the defendant; and

(F) Remaining unpaid balance.

2026-0057 SB SMA.docx

■■■■■■nil 
78



Page 79 S.B. NO.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

without the assessment of a filing fee or surcharge;

(5) Upon written request, the victim, or the parent or 

guardian of a minor victim or incapacitated victim, of 

a defendant who has been placed on probation for an 

offense under section 580-10(d) (1), 586-4 (e), 

586-11 (a), or 709-906 may be notified by the 

defendant's probation officer when the probation 

officer has any information relating to the safety and 

welfare of the victim;

(6) Notwithstanding paragraph (3) and upon notice to the 

defendant, records and information relating to the 

defendant's risk assessment and need for treatment 

services; information related to the defendant's past 

treatment and assessments, with the prior written 

consent of the defendant for information from a 

treatment service provider; provided that for any 

substance abuse records such release shall be subject 

to title 42 Code of Federal Regulations part 2, 

relating to the confidentiality of alcohol and drug 

abuse patient records; and information that has
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1 therapeutic or rehabilitative benefit, may be provided

2 to:

3 (A) A case management, assessment, or treatment

4 service provider assigned by adult probation to

5 service the defendant; provided that such

6 information shall be given only upon the

7 acceptance or admittance of the defendant into a

8 treatment program;

9 Correctional case manager, correctional unit

10 manager, and parole officers involved with the

11 defendant's treatment or supervision; and

12 (C) In accordance with applicable law, persons or

13 entities doing research;

14 Probation drug test results may be released with prior

15 written consent of a defendant to the defendant's

16 treating physician when test results indicate

17 substance use which may be compromising the

18 defendant's medical care or treatment;

19 Records obtained pursuant to section [704-404 (9)]

20 704-404 (10) may be made available as provided in that

21 section;
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(9) Any person, agency, or entity receiving records, or 

contents of records, pursuant to this subsection shall 

be subject to the same restrictions on disclosure of 

the records as Hawaii state adult probation offices; 

and

(10) Any person who uses the information covered by this 

subsection for purposes inconsistent with the intent 

of this subsection or outside of the scope of the 

person's official duties shall be fined no more than 

$500.

(c) Every probation officer, within the scope of the 

probation officer's duties, shall have the powers of a police 

officer."

PART VI

SECTION 25. This Act does not affect rights and duties 

that matured, penalties that were incurred, and proceedings that 

were begun before its effective date.

SECTION 26. If any provision of this Act, or the 

application thereof to any person or circumstance, is held 

invalid, the invalidity does not affect other provisions or 

applications of the Act that can be given effect without the
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1 invalid provision or application, and to this end the provisions

2 of this Act are severable.

3 SECTION 27. Statutory material to be repealed is bracketed

4 and stricken. New statutory material is underscored.

5

6

SECTION 28. This Act shall take effect upon its approval.

2026-0057 SB SMA.docx 82



S.B. NO.

Report Title:
Mental Illness; Severe Cognitive Impairment; Assisted Community 
Treatment; Involuntary Hospitalization; Hawaii Penal Code; Penal 
Responsibility; Fitness Proceed; Examination; Order for 
Treatment

Description:
Clarifies the procedures for assisted community treatment, 
examination, and hospitalization for individuals who may be 
mentally ill or suffering from substance abuse who are 
imminently dangerous to self, others, or property. Amends the 
procedures for involuntary hospitalizations and assisted 
community treatment petitions. Tkmends the Hawaii Penal Code to 
streamline the determination process for penal responsibility 
and fitness to proceed, including requiring courts to issue 
orders for treatment to defendants excluded from penal 
responsibility due to a mental disease, disorder, or defect.
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