
 

 

 
 

The Judiciary, State of Hawai‘i 
 

Testimony to the Thirty-Second Legislature 
2024 Regular Session 

 
Senate Committee on Judiciary 

Senator Karl Rhoads, Chair 
Senator Mike Gabbard, Vice Chair 

 
Thursday, February 1, 2024, 9:00 a.m. 

State Capitol 
Conference Room 016 & Videoconference  

 
by: 

Thomas J. Berger 
Staff Attorney for the Hawaiʻi Supreme Court 

 
WRITTEN TESTIMONY ONLY 

 
 

 

 
Bill No. and Title:  Senate Bill No. 2514, Relating to Attorneys. 

 
Purpose:  Requires petitions or motions for a pro hac vice appearance for a court proceeding or 
arbitration proceeding to be supported by evidence of local counsel’s Hawaiʻi business 
registration, the applicant’s Hawaiʻi general excise tax license number, an affirmation that both 
the applicant and local counsel will pay all state income tax due for Hawaiʻi business activities, 
and all other information or documentation required by the Rules of the Supreme Court of the 
State of Hawaiʻi. 
 
Judiciary’s Position:   

 
The Judiciary respectfully opposes this bill.  As detailed below, the Hawaiʻi Supreme 

Court promulgates rules to regulate the practice and admission of attorneys, including pro hac 
vice counsel.  Accordingly, the concerns raised by this bill should be considered by the court 
through its rule making process. 

 
Article VI, section 7 of the Hawaiʻi Constitution delegates to the Hawaiʻi Supreme Court 

the power to promulgate rules relating to the practice of attorneys, which have the force and 
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effect of law.  Hawaiʻi Revised Statutes §§ 605-1 and 605-6 similarly delegate to the Hawaiʻi 
Supreme Court the authority to establish admission requirements and rules governing attorney 
practice.   

 
 SB No. 2514 seeks to impose additional admission requirements on out-of-state attorneys 
who seeks to temporarily appear in a lawsuit or arbitration in Hawaiʻi.  These out-of-state 
attorneys are commonly referred to as pro hac vice counsel. 
 

The Hawaiʻi Supreme Court has adopted rules that govern the admission of pro hac vice 
counsel.  See Rules of the Supreme Court of the State of Hawaiʻi (RSCH), Rules 1.9, 1.9A.  
These rules have been amended over time and the Hawaiʻi Supreme Court is always receptive to 
input concerning proposed changes to the rules governing pro hac vice counsel, and other 
matters.  

 
The Commission on Professionalism, chaired by Justice Richard W. Pollack (ret.), would 

be an appropriate forum for studying the matter, and evaluating whether rule amendments should 
be considered.  The Commission has been active in requesting updates to the court rules 
governing pro hac vice counsel (RSCH 1.9, 1.9A) in response to suggestions by Commission 
members and others.  For example, in the last ten years amendments to RSCH 1.9 and/or RSCH 
1.9A occurred and then were made effective in 2015, 2018, 2019, and 2023.  See SCRU-11-
0000068 Dkts. 48, 76, 80, 160.  My understanding is that the Commission has not previously 
considered inclusion of the information referenced by this bill as no such suggestion was made to 
the Commission.  

 
As outlined above, RSCH 1.9 and 1.9A were promulgated and govern the admission of 

pro hac vice counsel.  It is to the benefit of the public, litigants, the Hawaiʻi State Bar 
Association, courts, arbitrators, the Office of Disciplinary Counsel, and local and foreign counsel 
that all the requirements for pro hac vice counsel be addressed comprehensively in one textual 
location.  The Commission as part of its process to evaluate the elements of this bill will receive 
input from all the various stakeholders in the legal community.  In addition, the Judiciary will 
seek public comment of at least 90-days before adopting and finalizing any proposed 
amendments to the rules that govern the admission of pro hac vice counsel. 

 
Thank you for the opportunity to testify on this matter. 
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SUBJECT: GENERAL EXCISE, INCOME, Requirements for Out-of-State Attorneys 

BILL NUMBER: SB 2514 

INTRODUCED BY:  DELA CRUZ 

EXECUTIVE SUMMARY: Amends the process by which out-of-state attorneys are admitted to 
practice in Hawaii’s courts by requiring petitions or motions for a pro hac vice appearance for a 
court proceeding or arbitration proceeding to be supported by evidence of local counsel's 
Hawaiʻi business registration, the applicant's Hawaiʻi general excise tax license number, an 
affirmation that both the applicant and local counsel will pay all state income tax due for Hawaiʻi 
business activities, and all other information or documentation required by the Rules of the 
Supreme Court of the State of Hawaiʻi. 

SYNOPSIS: Adds a new section to chapter 605, HRS, requiring petitions or motions for pro hac 
vice appearances to include documentation of applicant’s general excise tax license number and 
the sponsoring local counsel’s Hawaii business registration.  Also, both applicant and local 
counsel’s must affirm that they both will pay state income tax due for Hawaii business activities.   
Upon approval, the Supreme Court shall amend its rules accordingly. 

EFFECTIVE DATE: Upon approval.  

STAFF COMMENTS:  This bill presents a separation of powers question.  The judiciary is a 
coequal branch of government with the legislature, and the judiciary has constitutional authority 
to make rules “for all courts relating to process, practice, procedure and appeals, which shall 
have the force and effect of law.”  Haw. Const. art. VI, sec. 7.  This bill, if enacted, purports to 
order the judiciary to change its rules; however, for the above reasons the legislature might not 
have the authority to so order.  Kudlich v. Ciciarelli, 48 Haw. 290, 401 P.2d 449 (1965); State v. 
Hawaiian Dredging Co., 48 Haw. 152, 397 P.2d 593 (1964).  Perhaps this issue might be solved 
if the proposed requirements were instead written into HRS section 605-1, which prescribes the 
qualifications of attorneys. 

Digested:  1/28/2024 
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Re:  SUPPORT, with amendment, of SB2514 – Relating to Attorneys 

 
Chair Rhoads, Vice Chair Gabbard, and Committee Members: 
 
The Hawaii Association of Public Accountants (HAPA) is the only statewide public  
accounting organization with active chapters on Oahu, Maui, Big Island, and Kauai.  It 
has over 450 members, consisting primarily of small to mid-sized CPA firm owners and  
employees who are in the active practice of public accountancy.  
 
My name is Marilyn M. Niwao, M.S.P.H., J.D., CPA, CGMA, and I am the immediate past 
State President and currently a State Director of the Hawaii Association of Public  
Accountants.  I am a Hawaii licensed CPA and Attorney, and a principal of a well-
established Maui CPA firm, Niwao & Roberts, CPAs, a P.C..   
 
I am also the immediate past Vice Chair of the Hawaii Council on Revenues, a former 
Commissioner of the Hawaii Tax Review Commission, and a Past President of the  
National Society of Accountants.  However, I am testifying here solely in my capacity as a 
State Director of the Hawaii Association of Public Accountants and co-chair of its  
legislative committee, while drawing upon my knowledge obtained while serving in the 
above positions.    
 
SB2514 requires that a pro hac vice appearance for a court hearing or arbitration 
proceeding be supported by evidence of the local counsel’s Hawaii business  
registration, the applicant’s Hawaii general excise tax license number, and an affirmation 
that both the applicant and local counsel will pay all state income taxes due for Hawaii 
business activities.   
 
Recommended Amendment to SB2514:  HAPA recommends that SB2514 also  
require evidence of Hawaii business registration by the non-resident applicant, as 
required by the Dept. of Commerce and Consumer Affairs. 
 
SB2514, with amendment, should be passed for the following  
reasons: 
 
1. After the Maui wildfires in August 2023, there were droves of out-of-state attorneys 

coming to Hawaii seeking to represent Maui wildfire victims in litigation.  These  
attorneys may charge a contingent fee for these cases that may range from 30% -  
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45% of the lawsuit damages or settlement amount. The damages from the Maui  
wildfires are estimated to be significant, and in the billions of dollars. 
 

2. Unfortunately, based upon our past experience with out-of-state CPAs, HAPA found 
that approximately 70% of out-of-state CPA firms were not paying Hawaii taxes since  
Hawaii’s GET is unique in the nation.  The Hawaii GET tax is applied to both gross 
service income and gross rental income, and this is not the case in virtually all other  
states.  Compliance with Hawaii’s tax laws markedly improved for out-of-state CPA 
firms when the requirement was added that out-of-state CPA firms were required to 
provide a Hawaii GET license number in obtaining a permit to practice in Hawaii.   
 

3. After checking whether some of the out-of-state law firms advertising to potential Maui 
wildfire clients had Hawaii General Excise tax license numbers, I found that none had 
yet obtained the Hawaii General Excise tax license number which is necessary to pay 
the Hawaii General Excise tax on their gross fees collected.  In addition, the out-of-
state law firms would be liable for any income taxes on net proceeds earned from the 
Maui wildfire lawsuits and other litigation.    
 

4. The Hawaii Supreme Court governs the practice of law and provides rules for  
attorneys. These out-of-state attorneys must associate with local Hawaii attorneys 
when they litigate in court.  See attached Rule 1.9 and Rule 1.9A of the Hawaii  
Supreme Court and 2024 registration form for out-of-state attorneys appearing pro 
hac vice in court and administrative hearings.  (Please note that these out-of-state law 
firms are separate law firms from Hawaii law firms that they must associate with in 
court.) 
 

5. Due to the size of the Maui Wildfire lawsuits and other litigation, HAPA supports 
SB2514, as amended, as a means to collect potentially hundreds of millions of tax 
dollars which otherwise would not be collected, and to inform out-of-state attorneys in 
litigation of their Hawaii tax obligations. 

 
6. Taking proactive steps to insure state tax compliance will mean that the Hawaii State 

Tax department will not have to spend as much time and money to audit out-of-state 
law firms who practice pro hac vice.  However, this does not capture the Hawaii tax 
obligations of other out-of-state law firms that do business in Hawaii on consulting and 
other engagements, but are not required to practice pro hac vice in court and  

      administrative hearings.   
 

7. With more tax money collected from out-of-state law firms, there will be less need to 
raise taxes on Hawaii residents and Hawaii businesses to meet government needs.  
With less taxes raised from Hawaii residents and businesses, the Hawaii economy will 
benefit.  
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Please support SB2514, as amended, to also require business registration for the  
applicant out-of-state law firm.   
 
Thank you for this opportunity to testimony.  Please do not hesitate to ask any questions 
by contacting me at niwao@mauicpa.com or at (808) 242-4600, ext. 224. 
 
Respectfully submitted, 
 
Marilyn M. Niwao 
 
Marilyn M. Niwao, M.S.P.H., J.D., CPA, CGMA 
Hawaii State Director and Legislative Committee Co-chairperson 
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Comments:  

Niwao & Roberts, CPAs, a P. C., strongly supports SB2514 and urges its passage with an 

amendment to require proof of business registration for out-of-state law firms doing business 

here. 

Law firms based outside of Hawaiʻi are aggressively advertising their services and meeting with 

Maui fire-victim clients on Maui. We have compared a number of these firms' names with the 

public domain data bases for businesses registered to do business in Hawaiʻi and for Hawaiʻi 

General Excise Tax license numbers assigned. None of the out-of-state law firms we checked 

possess the Hawaiʻi General Excise Tax number required to do business here. Some have not 

even registered to do business in Hawai'i.  These facts indicate that these out-of-state law firms 

either are ignorant of Hawaiʻi business registration and tax law requirements or do not intend to 

pay their fair share of Hawaiʻi income and general excise taxes on their Hawaiʻi earnings. 

The Department of Taxation has limited resources and will never be able to identify, audit, and 

collect back taxes from these out-of-state law firms after they receive their fees and leave. The 

State of Hawaiʻi must close the financial barn door before the animals escape, not afterwards. 

For the financial welfare of the State and its resident taxpayers, please close this financial barn 

door and pass SB2514 with an amendment to also require proof that out-of-state law firms 

are registered to do business in Hawaii. 
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Comments:  

I am in support of this bill. 
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