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Chair Woodson, Vice Chair La Chica, and Members of the Committee: 

Thank you for the opportunity to testify on this measure, which proposes to provide, by 
constitutional amendment, legislative authority to establish a surcharge on certain real 
property for the benefit of public education in Hawai‘i.  The University of Hawai‘i 
(University) supports this measure as a means to provide more public funding to 
support Hawai‘i’s lone higher education system. 
 
State funding for the University has steadily declined over the past ten years as 
competing demands to fund state services have also weighed on available state 
revenues.  The state budget for FY2015-16 (Act 119, SLH 2015) appropriated 
$427.6 million or 6.5% of the state general fund budget towards higher education at the 
University1.  For FY2023-24, the University’s portion of the state general fund budget 
has declined to 5.7% ($614.1 million)2.  The same trend is also reflected with public 
K-12 Department of Education declining from 23.2% to 19.8% over the same period. 
 
Providing adequate funding for public education is critical to support one of the primary 
services for our community and state.  The University is supportive of this measure to 
the extent that additional sources are needed to help the state address its funding 
needs. 
 
Mahalo for the opportunity to provide testimony on this bill. 

                                                        
1 State of Hawai‘i, Budget-in-Brief, FY2017. 
   https://budget.hawaii.gov/wp-content/uploads/2015/12/Budget-in-Brief-FY-17-BIB.pdf, page 11. 
   
2 State of Hawai‘, Budget-in-Brief, FY2025. 
   https://budget.hawaii.gov/wp-content/uploads/2023/12/Budget-in-Brief-FY-25-BIB.7H0.pdf, page 11. 

https://budget.hawaii.gov/wp-content/uploads/2015/12/Budget-in-Brief-FY-17-BIB.pdf
https://budget.hawaii.gov/wp-content/uploads/2023/12/Budget-in-Brief-FY-25-BIB.7H0.pdf
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DATE:  January 29, 2024 

 

TO:   House Committee on Education 

 

FROM: Jennifer Kagiwada, Council Member 

  Council District 2 

 

SUBJECT:  HB 1537, COMMENTS 

  

 

Aloha Chair Woodson, Vice Chair La Chica and members of the Committee, 

 

I am writing you with my comments on HB 1537. With my background in Early Childhood 

Education with an emphasis in Public Policy Development this is an issue that is of special 

importance to me. It is essential that our State delivers on the promise of quality education to all 

Hawai'i residents and dedicated funding of education is a crucial part of that promise. However, 

as our Counties rely on property taxation as the primary source of funding for our county budget, 

including but not limited to roads, bridges, parks, housing, sewers, solid waste, etc. I am not in 

support of that being the mechanism in which we fund our education needs. Please find a 

funding source within your State budget to fund public education.   

 

Mahalo, 

 

Jenn Kagiwada 
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January 29, 2024

The Honorable Justin H. Woodson, Chair
The Honorable Trish La Chica, Vice Chair

and Members of the House Committee on Education
State Capitol
415 South Beretania Street
Honolulu, Hawaii 96813

Dear Chair Woodson, Vice Chair La Chica, and Committee Members:

Re: Testimony in Opposition to House Bill 1537 (2024)
Hearing: Tuesday, January 30, 2024, 2:00 p.m., Rm. 309 via videoconference

The City and County of Honolulu (“City”) opposes House Bill 1537 (2024)
(“HB 1537”). The proposed constitutional amendment and ballot question for the
upcoming general election appear “unclear and misleading” under Section 11-118.5,
Hawaii Revised Statutes (“HRS”), similar to the ballot question posed in 2018 (via
Senate Bill 2922 SD1 HD1 (2018) (“SB 2022”), which the Hawai’i Supreme Court
invalidated. See attached, City & County of Honolulu v. State of Hawaii, 143 Haw. 455
(2018).

The City respectfully submits that HB 1537 suffers from the same deficiencies
as SB 2922 and opposes this measure based upon the same legal grounds.
Should there be any questions, please feel free to contact me.

Since rely,

Michael D. Formby
Managing Director

Attachment
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Electronically Filed
Supreme Court
SCPW-1 8-0000733
20-DEC-201 8
12:37 PM

IN THE SUPREME COURT OF THE STATE OF HAWAI’I

———cOo———

CITY AND COUNTY OF HONOLULU; COUNTY OF HAWAI’I;
COUNTY OF MAUI; COUNTY OF KAUA’I, Petitioners,

vs.

STATE OF HAWAI’I; SCOTT T. NAGO, in his capacity as
Chief Election Officer, Respondents.

SCPW—18—0000733

ORIGINAL PROCEEDING
(CIV. NO. 18—1—1326—08)

DECEMBER 20, 2018

RECKTENWALD, C.J., NAKAYAMA, McKENNA, POLLACK, AND WILSON, JJ.

OPINION OF THE COURT BY POLLACK, J.

The right of the people to shape the way in which they

are governed through free and fair elections is the basis of our

democratic society. At no time is this dynamic more pronounced

than when the public is called upon to approve revisions to the

Hawai’i Constitution, the foundational document on which our
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state government is based. In order for the electorate to

effectively exercise this most basic of rights, however, a

ballot must be capable of rendering a knowing and deliberate

expression of voter choice. Thus, when a constitutional

amendment is presented to the electorate for ratification, both

our constitution and statutes require that the question posed to

voters must be clear and neither misleading nor deceptive. And

it is this court’s duty to preserve the integrity of the

electoral process by invalidating a question that fails to meet

this standard.

In this case, several counties of the State of Hawai’i

challenged a ballot question authored by the state legislature

that would approve an amendment granting the State the authority

to impose a surcharge on investment real property. The

challengers argue that the ballot question was unclear and

likely to mislead or deceive an average voter. Upon review,

this court determined that the ballot question as written did

not comply with the requirement that its language and meaning be

clear and not misleading. We accordingly declared the ballot

question invalid, stating at the time that this opinion would

follow. We now elaborate as to our reasoning.

2
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I. BACKGROUND AND PROCEDURAL HISTORY

A. Real Property Taxation in Hawai’i

From the beginning of statehood until 1980, the Hawai’i

Constitution fully reserved the taxing power to the State,

delegable to the counties at the Hawai’i legislature’s sole

discretion. County of Kaua’i ex rel. Nakazawa v. Baptiste, 115

Hawai’i 15, 20, 165 P.3d 916, 921 (2007) (quoting Haw. Const.

art. VII, § 3 (1968)) . As a result, a hybrid system of real

property taxation developed within the state. Although the

counties were statutorily authorized to set the specific tax

rates applicable to land within their borders, the State

retained all other relevant responsibilities, including the

creation of exemptions, the administrative adjudication of tax

appeals, and the actual collection of tax funds. See Stand.

Comm. Rep. No. 42 in 1 Proceedings of the Constitutional

Convention of Hawai’i of 1978, at 594—95 (1980) . After the State

was reimbursed for its administrative expenses, all revenues

derived from real property taxes were remitted to the counties

for their operations. Id. The counties depended heavily on

these monetary transfers for their operating income, and by the

time of the 1978 Constitutional Convention, the shared

responsibility had become a “sore point between counties and the

State.” 2 Proceedings of the Constitutional Convention of

Hawai’i of 1978, at 247 (1980)

3
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Prior to the 1978 Convention, county officials began

to express frustration that the patchwork of concurrent

authority had created confusion and a lack of accountability

between the State and counties, with voters unable to determine

“what level of government [was] responsible for the real

property tax bite.” Id.; accord Stand. Comm. Rep. No. 42 in 1

Proceedings of the Constitutional Convention of Hawai’i of 1978,

at 594—95. Further, county officials contended that the

counties had differing needs and economic bases that were not

fully served by state-wide tax policies, and that it was unfair

that the counties were tasked with the full management of local

affairs but had little control over their primary source of

income. See Stand. Comm. Rep. No. 42 in 1 Proceedings of the

Constitutional Convention of Hawai’i of 1978, at 595; 2

Proceedings of the Constitutional Convention of Hawai’i of 1978,

at 247—48.

Responding to these concerns, the delegates adopted a

proposed amendment to the Hawai’i Constitution granting the

counties exclusive authority over all functions related to the

taxation of real property.’ See 1 Proceedings of the

The county of Kalawao, which at the time was managed by the State
Department of Health and had no local government, was not included in the
transfer of power. See 2 Proceedings of the constitutional convention of
Hawai’i of 1978, at 248.

4
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Constitutional Convention of Hawai’i of 1978, at 1198 (setting

forth Haw. Const. art. VIII, § 3 as amended) . A report from the

Committee on Local Government indicates the transfer was

intended to grant the counties full control over their finances,

eliminate public confusion as to which level of government was

responsible for real property taxes, further the democratic

ideal of home rule, and allow the counties flexibility in

addressing their unique local needs. Stand. Comm. Rep. No. 42

in 1 Proceedings of the Constitutional Convention of Hawai’i of

1978, at 595. The amendment was subsequently approved by Hawai’i

voters, and article VIII, section 3 of the Hawai’i Constitution

now states in full as follows:

The taxing power shall be reserved to the State, except so
much thereof as may be delegated by the legislature to the
political subdivisions, and except that all functions,
powers and duties relating to the taxation of real property
shall be exercised exclusively by the counties, with the
exception of the county of Kalawao. The legislature shall
have the power to apportion state revenues among the
several political subdivisions.

(Emphasis added.) Thus, only the counties currently possess the

constitutional authority to levy a tax on real property within

the State of Hawai’i.

5
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B. Senate Bill 2922

On January 24, 2018, Senate Bill 2922 (S.B. 2922) was

introduced in the Hawai’i State Senate.2 S.B. 2922, 29th Leg.,

Reg. Sess. (2018) . In the section of the bill setting forth

proposed legislative findings, the bill stated that article X,

section 1 of the Hawai’i Constitution requires the State to

provide a system of public education.3 Id. The bill noted that

Hawai’i is unique among the United States in that it funds and

administers its public school system at the State level rather

than assigning the responsibility to its counties or another

local political subdivision. Id. Citing a series of government

studies that placed Hawai’i among the lowest ranked states in the

nation for teacher salary and education expenditures, the bill

asserted that the State was consistently failing to appropriate

adequate revenue for education from the state general fund,

which undermined the State’s mission of providing a quality

education to all of Hawai’i’s children. Id. The bill concluded,

“It is necessary to develop a new means of funding Hawaii’s

2 The text of S.B. 2922 as originally introduced is available at

https://www.capitol.hawaii.gov/session2Ol8/bills/SB2922.HTM.

Article X, section 1 of the Hawai’i Constitution provides in
relevant part as follows: “The State shall provide for the establishment,
support and control of a statewide system of public schools free from
sectarian control, a state university, public libraries and such other
educational institutions as may be deemed desirable, including physical
facilities therefor.”

6
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public education system to ensure that the State will be able to

prepare children to meet the social and economic demands of the

twenty—first century.”4 Id.

To this end, the bill proposed amending the Hawai’i

Constitution pursuant to article XVII, section 3 to authorize

“the legislature to establish a surcharge on residential

investment property” for the purpose of funding public

education.5 Id. Following a series of revisions by both

legislative chambers, S.B. 2922 was passed in late April 2018.

These proposed findings, which are provided for context, were not
included in the final version of the bill passed by the legislature. See
S.B. 2922, S.D.l, H.D.l, 29th Leg., Reg. Sess. (2018),
https://www.capitol.hawaii.gov/session2ol8/bills/SB2922_HD1_.htm.

Article XVII, section 3 provides in full as follows:

The legislature may propose amendments to the constitution
by adopting the same, in the manner required for
legislation, by a two—thirds vote of each house on final
reading at any session, after either or both houses shall
have given the governor at least ten days’ written notice
of the final form of the proposed amendment, or, with or
without such notice, by a majority vote of each house on
final reading at each of two successive sessions.

Upon such adoption, the proposed amendments shall be
entered upon the journals, with the ayes and noes, and
published once in each of four successive weeks in at least
one newspaper of general circulation in each senatorial
district wherein such a newspaper is published, within the
two months’ period immediately preceding the next general
election.

At such general election the proposed amendments shall be
submitted to the electorate for approval or rejection upon
a separate ballot.

The conditions of and requirements for ratification of such
proposed amendments shall be the same as provided in
section 2 of this article for ratification at a general
election.

7
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In its final form, the act proposed two changes to the Hawai’i

Constitution.

First, the act proposed amending article VIII, section

3 as follows:

TAXATION AND FINANCE

Section 3. The taxing power shall be reserved to the
State, except so much thereof as may be delegated by the
legislature to the political subdivisions, and except that
all functions, powers and duties relating to the taxation
of real property shall be exercised exclusively by the
counties, with the exception of the county of Kalawao[.];
provided that the legislature may establish, as provided by
law, a surcharge on investment real property. The
legislature shall have the power to apportion state
revenues among the several political subdivisions.

S.B. 2922, S.D.1, H.D.l, 29th Leg., Reg. Sess. (2018) (proposed

deletion bracketed and proposed addition underlined) . Second,

the bill proposed making the following addition to article X,

section 1:

PUBLIC EDUCATION

Section 1. The State shall provide for the establishment,
support and control of a statewide system of public schools
free from sectarian control, a state university, public
libraries and such other educational institutions as may be
deemed desirable, including physical facilities therefor.
There shall be no discrimination in public educational
institutions because of race, religion, sex or ancestry;
nor shall public funds be appropriated for the support or
benefit of any sectarian or nonsectarian private
educational institution, except that proceeds of special
purpose revenue bonds authorized or issued under section 12
of Article VII may be appropriated to finance or assist:

1. Not—for—profit corporations that provide early
childhood education and care facilities serving the general
public; and

2. Not—for—profit private nonsectarian and sectarian
elementary schools, secondary schools, colleges and
universities.

8
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Funding of public education shall be determined by the
legislature; provided that revenues derived from a
surcharge on investment real property pursuant to section 3
of article VIII shall be used to support public education.

Id. (proposed addition underlined)

Lastly, the act set forth the ballot question to be

posed to the electorate for a vote on ratifying the proposed

amendment, as is required for enactment under Hawaii Revised

Statutes (HRS) § 11—118.5 (2011)6 and article XVII, section 3 of

the Hawai’i Constitution. See supra note 5. The ballot question

stated as follows: “Shall the legislature be authorized to

establish, as provided by law, a surcharge on investment real

property to be used to support public education?” S.B. 2922,

S.D.l, H.D.1.

C. The Circuit Court Action (Civ. No. 18-1-1326-08)

On August 22, 2018, the City and County of Honolulu

filed suit in the Circuit Court for the First Circuit (circuit

court) against the State of Hawai’i and various state election

officials in their official capacities.7 The action sought

6 HRS § 11—118.5 provides in full as follows:

Any constitutional amendment proposed by the legislature
shall include in final form the exact constitutional
ratification question to be printed on a ballot. The
constitutional ratification question shall be phrased in a
manner to enable voters to express their choice on the
constitutional amendment by providing a “yes” or “no”
response. The language and meaning of a constitutional
amendment shall be clear and it shall be neither misleading
nor deceptive.

The Honorable Jeffrey P. Crabtree presided.

9
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declaratory and injunctive relief invalidating S.B. 2922 and

enjoining the ballot question from being placed on the November

6, 2018 election ballot. In a second amended complaint filed

the following week, the Counties of Hawai’i, Maui, and Kaua’i

joined the City and County of Honolulu (collectively, the

Counties8) as additional plaintiffs. Then, on August 31, 2018,

the Counties filed a Motion for Preliminary Injunction.9

In support of their motion, the Counties argued in

their submissions that the S.B. 2922 ballot question was

misleading and deceptive in violation of HRS § 11~118.5.~0 They

8 For purposes of clarity, this opinion uses the capitalized

“Counties” when referring to the specific litigants in this case and the
lower—case “counties” when generally referencing the state’s political
subdivisions.

Three days before, the Counties filed an ex parte motion to
shorten time on the forthcoming Motion for Preliminary Injunction. Although
the motion to shorten time is not included in the filings to this court, it
appears from the filings in the record that the Counties asserted that the
ballots would be submitted for printing on or about September 7, 2018, and
thus an expedited schedule would be necessary to prevent the ballot question
from being printed should the Counties prevail. With its response, the State
included a declaration by the Chief Election Officer. The declaration stated
that, while September 7 was the deadline to submit the ballots to the
printer, the logistics of compiling and translating over 240 different ballot
types in time to comply with procedural safeguards and laws relating to the
distribution of absentee ballots had already rendered it impracticable to
make substantive changes to the ballots. The Chief Election Officer stated
that, should the Counties prevail, he could instead be ordered to issue a
proclamation declaring that the ballot question should be considered stricken
and any votes for or against it would have no effect.

10 Before the circuit court, the Counties also argued that the title

under which the ballot question was to be printed was deceptive and
misleading. Thereafter, the Hawai’i Chief Election Officer chose to remove
the title entirely, reasoning that it was not legally required. The Counties
did not challenge this decision.

In addition to HRS § 11—118.5, the Counties’ motion relied on
Kahalekai v. Doi, in which this court indicated that the ratification

(continued . .

10
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argued that the ballot question’s use of the term “surcharge”

did not accurately reflect the substantive nature and effect of

the proposed amendment, which would be to alter a constitutional

provision entitled “Taxation and Finance” to grant a new

taxation power to the state legislature. The ballot question

also did not indicate that the proposed amendment would

fundamentally change the allocation of authority between the

State and counties by making the counties’ authority over real

property taxation nonexclusive, the Counties continued. The

Counties additionally argued that the phrase “investment real

property” was vague and overbroad in that virtually any purchase

of real property could be characterized as an investment. And

the Counties contended that the phrase “as provided by law” was

misleading because voters may believe it indicated that the

proposed practice was already authorized under current law, and

in any event they would not know which law was being referred to

as a limitation on the legislature’s new taxing power. Lastly,

the Counties argued that the phrase “to be used to support

public education” was likely to mislead voters to believe

funding for public education would necessarily increase if the

C. . . continued)

processes prescribed in article XVII of the Hawai’i Constitution inherently
require that an amendment ballot question be sufficiently clear to allow “a
knowing and deliberate expression of voter choice.” 60 Raw. 324, 333, 590
P.2d 543, 550 (1979); see infra note 15.

11
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proposed amendment were enacted, which the amendment did not

actually require.” A preliminary injunction was appropriate,

the Counties concluded, because they were likely to prevail on

the merits and the public interest weighed in favor of

protecting the integrity of the election.

In its responsive arguments, the State contended that

every enactment of the legislature is presumptively valid and

the ballot question clearly reflected the nature and effect of

the proposed amendment. “Surcharge” is a well understood term

that often appears in statutes, the State argued, and it was

properly used in the amendment and ballot question according to

its legal definition: “[a]n additional tax, charge, or cost.”

(Citing Surcharge, Black’s Law Dictionary (10th ed. 2014).) The

State further argued that the proposed amendment would not

fundamentally change the allocation of power between the State

and counties because it would not restrict the counties’ power

to tax real property; rather, it would simply authorize the

legislature to impose a charge in addition to any real property

tax imposed by the counties, which the ballot question

The Counties additionally argued before the circuit court that
the process by which the legislature adopted S.B. 2922 was improper, that the
amendment should be made only through a constitutional convention, and that
the amendment would intrude on the University of Hawai’i’s and the Board of
Education’s autonomy by granting the legislature sole authority to determine
funding for public education, which the ballot question did not disclose.
These arguments are not raised before this court, and they therefore are not
further addressed.

12
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appropriately reflected. Further, the State argued, the phrase

“as provided by law” simply indicated that the provision was not

self—executing and would require subsequent legislation to be

implemented. And even if the question and amendment were

unclear, the State argued, a preliminary injunction would

nonetheless be inappropriate because the Counties could avail

themselves of judicial remedies to invalidate the ballot

question after the election if the measure were to pass, and

thus there was no risk of irreparable harm. In contrast, the

State concluded, ordering a change to the ballot would risk

derailing the general election and would deprive the public of

its right to vote on the proposed amendment, and the public

interest therefore favored denial of the injunction.

The State further clarified its position during a

September 7, 2018 hearing on the Counties’ Motion for

Preliminary Injunction. During the hearing, the State

maintained that the surcharge contemplated by the proposed

amendment was not itself a tax on real property, but rather an

independent tax calculated based on the amount of real property

tax imposed by the counties. The legislature is authorized to

enact such a fee pursuant to its general taxation power under

13
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article VII, section 1 of the Hawai’i Constitution,12 the State

argued, and the term “surcharge” distinguishes this extra fee

from a direct tax on real property. There was therefore a

“clear, rational basis” for using the word “surcharge” instead

of tax, the State concluded, making the choice of language

neither deceptive nor unclear.

On September 20, 2018, the circuit court issued its

Findings of Fact, Conclusions of Law, and Order Denying

Plaintiff Counties’ Motion for Preliminary Injunction, Filed on

August 31, 2018 (Order Denying Injunction) . The court found

that the language of the proposed amendment was not deceptive,

noting that HRS § 11-118.5 does not require a constitutional

amendment to contain a detailed description of all of the issues

and possible effects associated with the change. Although the

court acknowledged that the proposed language was not as clear

as it could have been, the court found that it was clear enough

to satisfy HRS § 11—118.5, reasoning that many of the most

important constitutional rights are phrased in general or vague

terms. The court thus found that the Counties were not likely

to prevail on the merits and, in any event, allowing the public

to vote on the ballot question would not cause irreparable harm.

12 Article VII, section 1 of the Hawai’i Constitution provides as

follows: “The power of taxation shall never be surrendered, suspended or
contracted away.”

14
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The court also found that, because the public has both an

interest in not allowing a deficient question to appear on the

ballot and an interest in voting on properly adopted non-

deficient ballot questions, the public interest on each side of

the question balanced evenly and did not “tip the scale in favor

of issuing the injunction.”

The following day, the circuit court certified for

interlocutory appeal its Order Denying Injunction and issued a

stay of proceedings pending the issue’s final resolution.

D. Petition for Extraordinary Writ

On September 26, 2018, the Counties filed with this

court a Petition for Extraordinary Writ Seeking Pre—Election

Relief. The Counties explained that they intended to file a

“prompt notice of appeal” to challenge the circuit court’s Order

Denying Injunction, but given the standard rules and deadlines,

it would be virtually impossible to present the issue to this

court through the normal appellate process prior to the November

6, 2018 general election. The Counties therefore contended that

an extraordinary writ was their only practical way to obtain

pre—election relief, which this court’s precedents establish is

strongly preferred in contrast to post—election challenges.

(Citing State ex rel. Bronster v. Yoshina, 84 Hawai’i 179, 185,

932 P.2d 316, 322 (1997).) They accordingly requested that this

court issue an order to the Chief Election Officer directing him

15
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to issue a public proclamation stating that the ballot question

should be considered stricken and that any votes for or against

the measure would not be counted and would have no impact.

In addition to reiterating their arguments before the

circuit court regarding the ways in which the ballot question

was misleading, the Counties contended that the point of view of

the average voter should be the “touchstone” by which the ballot

question’s clarity and potential for deception should be

measured. The average voter is much more likely to know what a

“tax” is than to know what a “surcharge” means, the Counties

argued, and it therefore should be impermissible to make no

reference to a tax in the ballot question——particularly when the

sole purpose of the amendment is to raise government revenue.

The Counties asserted that the use of the alternate term

“surcharge” was deceptive, suggesting that it was likely

motivated by a desire to circumvent the average voter’s

reluctance to approve new taxes.

On October 4, 2018, this court directed the State

respondents to file an answer to the Counties’ petition. In its

response, the State restated its arguments that the ballot

question and amendment were neither deceptive nor misleading.

The State also argued that the petition should be denied because

the Counties were improperly seeking a more favorable forum to

relitigate a matter that had been decided against them in the

16
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circuit court action. The State further contended that, if

construed as a petition for a writ of mandamus directed at the

circuit court, the Counties’ petition was an attempt to

circumvent the required appellate procedures. The circuit court

properly exercised its discretion in denying the preliminary

injunction, the State continued, and an extraordinary writ

should not be used to interfere with or control a trial court’s

decision—making even when the decision is erroneous.13

This court heard oral argument on October 18, 2018,

and the following day we issued an order granting the Counties’

petition, declaring the ballot question invalid, and directing

the Chief Election Officer to issue a public proclamation

stating that no votes for or against the measure would be

counted or have any impact. Our order deferred issuance of the

present opinion due to the time constraints.

13 The State also contended that two of the Respondents, Senate

President Ronald D. Kouchi and Speaker of the House Scott K. Saiki, were
improperly named in the petition because the Counties had failed to state a
claim for relief against them. The Counties argued in reply that the
legislators were properly joined in the action to allow them an opportunity
to be heard on the issue. During oral argument in this case, counsel for the
Counties indicated that they had no. objection to the dismissal of the
legislators, who had chosen not to appear. Oral Argument at 00:08:45—
00:09:05, City & Cty. of Honolulu v. State of Hawai’i (No. SCPW—18-733),
http://oaoa.hawaii.gov/jud/oa/18/SCOA1O1818SCPW18733.mp3. This court
issued an order dismissing the two legislative respondents on October 19,
2018.
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II. DISCUSSION

A. The Propriety of an Extraordinary Writ

The State urges that, notwithstanding any error on the

part of the circuit court, an extraordinary writ is

inappropriate under the circumstances. This court has indeed

often stated that an extraordinary writ will not be issued when

alternative relief is available. See, e.g., State ex rel.

Marsiand v. Ames, 71 Haw. 304, 307, 788 P.2d 1281, 1283 (1990);

Sapienza v. Hayashi, 57 Haw. 289, 293, 554 P.2d 1131, 1135

(1976) . As such, an extraordinary writ is not a substitute for

an appeal, and it will not lie to control a trial court’s

discretion even when that discretion is exercised in error.

Honolulu Advertiser, Inc. v. Takao, 59 Haw. 237, 241, 580 P.2d

58, 62 (1978)

Nevertheless, we have seen fit to depart from this

rule in “rare and exceptional situations” in which “the special

and exigent circumstances of the particular case” compel this

court to act. Sapienza, 57 Haw. at 293, 554 P.2d at 1135. In

Sapienza v. Hayashi, for instance, a trial court judge issued an

order disqualifying the entire City and County of Honolulu

Prosecutor’s Office from participating in a grand jury inquiry

because the City Prosecutor was a political appointee of the

Mayor who was accused of wrongdoing in the underlying matter.

57 Haw. at 291—92, 554 P.2d at 1133—34. Upon being petitioned
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for extraordinary relief, this court held that the order was

overbroad. Id. at 293, 554 P.2d at 1135. Although the trial

court’s order was presumably subject to challenge through normal

appellate procedures, this court reasoned that “[tb allow the

matter to rest until the appeals process has run its course

would forestall the expeditious presentation of legitimate

criminal charges to the grand jury by the prosecuting attorney.”

Id. at 294, 554 P.2d at 1135. “Obviously, this would not be in

the public interest,” we stated, “and [it] would work upon the

public irreparable harm.” Id. This court thus held that

issuance of an extraordinary writ was appropriate. Id. at 293,

554 P.2d at 1135; see also Gannett Pac. Corp. v. Richardson, 59

Raw. 224, 226—27, 580 P.2d 49, 53 (1978) (holding that news

media representatives were entitled to issuance of an

extraordinary writ in their challenge to a district court’s

closure to the public of a high profile preliminary hearing

notwithstanding the representatives’ failure to appeal a

previous denial of a petition for the same relief filed in

circuit court “because it appear[ed] to us only too clear that

the district courts [were] in immediate need of direction from

this court on a procedural and substantive matter of public

importance”)

Even if the Counties had sought to expedite an appeal

of the circuit court’s order through normal channels, they could
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not have obtained final resolution of this matter before the

November 6 general election given the timeline established by

our court rules governing appellate procedure. See Hawai’i Rules

of Appellate Procedure (HRAP) Rule 28 (2016) (setting forth the

required timeline for briefing cases on appeal); HRAP Rule

11(b) (1) (2016) (providing the time limit for the assembly,

certification, and filing of the record on appeal) . Had the

normal appeal process been followed, this court would have had

the authority to grant post—election relief by invalidating the

results of a ballot question, and the Counties thus would not

have been entirely without alternative relief if the amendment

had been ratified during the pendency of this case. See, e.g.,

Taomae v. Lingle, 108 Hawai’i 245, 250, 118 P.3d 1188, 1193

(2005) (invalidating constitutional amendment following

ratification by the electorate because the State defendants

failed to follow constitutionally mandated procedural

requirements prior to the vote); Watland v. Lingle, 104 Hawai’i

128, 132—33, 85 P.3d 1079, 1083—84 (2004) (same)

However, our precedents make clear that pre-election

challenges are favored whenever feasible. See State ex rel.

Bronster v. Yoshina, 84 Hawai’i 179, 185, 932 P.2d 316, 322

(1997) (“[T]he better practice would have been to expedite legal

action prior to the election.” (citing Blair v. Cayetano, 73

Haw. 536, 836 P.2d 1066 (1992) ) . The reasons for this
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preference for pre-election challenges are myriad. Resolving

legal challenges to a ballot’s validity before an election

generally conserves public resources and discourages

gamesmanship by preventing litigants from “gambl[ing] on the

outcome of the election contest then challeng[ing] it when

dissatisfied with the results.” Id.

But more importantly, settling such challenges before

the votes are tallied protects the integrity of our most sacred

democratic institutions. The right of the citizenry to shape

the way in which it is governed through free and fair elections

is “the foundation of our representative society.” Hayes v.

Gill, 52 Haw. 251, 269, 473 P.2d 872, 883 (1970) . Just as

actual arbitrary or artificial restrictions on that right

undermine the true “legitimacy of representative government,”

Id. (citing Kramer v. Union Free School District No. 15, 395

U.S. 621, 626 (1969)), the appearance that the right is being

denied undermines public perceptions of legitimacy on which our

system is equally dependent. No matter how justified a court

may be in setting aside the results of a popular election, such

an action may be perceived as a subversion of the directly

expressed will of the people. See Watland, 104 Hawai’i at 143,

85 P.3d at 1094 (Acoba, J., concurring) (“Count first, and rule

upon legality afterwards, is not a recipe for producing election

results that have the public acceptance democratic stability
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requires.” (quoting Bush v. Gore, 531 U.s. 1046, 1047 (2000)

(Scalia, J., concurring))). Invalidating an electoral result

thus threatens public confidence in both the efficacy of voting

and the independence of our justice system, and this risk of

irreparable harm is to be avoided if practicable.

In light of the concerns inherent in the after—the-

fact invalidation of a democratically approved ballot measure,

we hold that it was in the public interest to resolve this case

prior to the November 6, 2018 general election, and we therefore

turn to the merits of the Counties’ petition for extraordinary

relief.

B. The Proposed ~auendment and Ballot Question

Article XVII of the Hawai’i Constitution sets forth two

alternative processes by which the constitution may be amended.

See Haw. Const. art. XVII, § 1. Under the first, amendments can

be proposed through a constitutional convention called by a

majority vote of the electorate. Raw. Const. art. XVII, § 2.

Under the second, the legislature may propose amendments through

either a two-thirds vote of each house or a simple majority vote

during two successive legislative sessions. Haw. Const. art.

XVII, § 3. In either case, proposed amendments must be

submitted to and ratified by the electorate before they are

formally incorporated into the Hawai’i Constitution. Raw. Const.

art. XVII, §~ 2—3.
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This court considered the details of this ratification

requirement in Kahalekai v. Doi, 60 Ilaw. 324, 590 P.2d 543

(1979) . In Kahalekai, the plaintiffs argued that a series of

proposed constitutional amendments that had been approved by a

majority vote of the electorate were not validly ratified due to

the format of the ballot, which they contended made it

inherently more difficult for a voter to mark a “no” vote than a

“yes” vote. 60 Haw. at 331—32, 590 P.2d at 549. In reviewing

the plaintiffs’ challenge, this court stated that it was nearly

impossible to eliminate all possible bias from the layout of a

ballot, as even basic formatting choices, such as listing

candidates in alphabetical order, could arguably favor some

contenders over others. Id. at 332 n.4, 590 P.2d at 549 n.4.

Rather than imposing “an impractical standard of perfection,”

id., the court indicated that the constitution’s use of the term

“ratification” inherently implies the informed, purposeful

approval of the amendment by the electorate. Id. at 333, 590

P.2d at 550.

Thus, reasoned the Kahalekai court, the pivotal

inquiry is whether the ballot generates “a knowing and

deliberate expression of voter choice.” Id. The “broad

authority” to propose amendments for ratification, we

elaborated, “is subject to the limitation that the ballot must

enable the voters to express their choice on the amendments
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presented and be in such form and language as not to deceive or

mislead the public.”4 Id. at 338, 590 P.2d at 552—53. The

court stated that this requirement can be met in part by the

provision of supplemental voter information regarding the

context and implications of a proposed amendment. Id. at 339—

40, 590 P.2d at 553-54. “[W]here information placed before the

electorate is neither deceptive nor misleading,” we held, “and

they are given sufficient time within which to familiarize

themselves with the contents and effect of the proposed

amendments, they will be deemed to have cast informed ballots.”

Id. at 339—40, 590 P.2d at 553.

Kahalekai appears to have significantly informed the

Hawai’i State Legislature’s 1996 enactment of various statutory

requirements related to the ratification of proposed

constitutional amendments. See 1996 Haw. Sess. Laws Act 173,

1—3 at 391—93. Notably, the Act closely tracked language in

Kahalekai in setting forth the rule that, when proposed by the

legislature, “[t] he language and meaning of a constitutional

14 Although Kahalekai appeared to rely on the “ratification”

language in what is now article XVII of the Hawai’i constitution, the court
also approvingly cited Kohler v. Tugwell, in which the federal district court
indicated a similar requirement inheres in notions of due process. See 292
F.Supp. 978, 981 (S.D. La. 1968) (“The procedure followed by Louisiana does
not deprive the plaintiffs of Due Process for it is sufficient that
Louisiana’s voters were informed by the ballot of the subject of the
amendment, were given a fair opportunity by publication to consider its full
text, and were not deceived by the ballot’s words.”), aff’d, 393 U.S. 531
(1969)
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amendment shall be clear and it shall be neither misleading nor

deceptive.”15 HRS § 11—118.5.

Thus, proposed amendments and their corresponding

ballot questions are both constitutionally and statutorily

required to be phrased in clear language that is not likely to

deceive or mislead voters as to their nature and effect.’6 We

15 It is noted that, by its plain text, HRS § 11—118.5 refers to

“the language and meaning of a constitutional amendment” rather than the
language and meaning of the corresponding ballot question submitted to the
voters for approval or rejection of the proposed constitutional amendment.
We nonetheless hold that, given the clear parallels between HRS § 11—118.5
and our holding in Kahalekai, the legislature intended the statute to
incorporate our precedent requiring that a ballot question be neither
misleading nor deceptive. The litigants appear to have presumed this
interpretation to be correct throughout the proceedings in this case, and no
party has argued that HRS § 11—118.5 is inapplicable to the S.B. 2922 ballot
question.

Along with establishing HRS § 11—118.5, the 1996 Act also tasked
the Chief Election Officer with “coordinat[ing] the preparation of
appropriate voter education materials with the legislative reference bureau,”
including “[a] summary, factsheet, and digest of the proposed constitutional
amendment” that specified the amendment’s purpose, intent, and ramifications,
as well as arguments for and against ratification. See 1996 Haw. Sess. Laws
Act 173, §~ 2—3 at 392—93. This requirement was repealed in 2003, however,
see 2003 Raw. Sess. Laws Act 8, § 1 at 16, and the ballot question itself is
now the only statutorily required mechanism for providing voters with
sufficient information to express a knowing and deliberate choice regarding
ratification, as is constitutionally required. Kahalekai, 60 Raw. at 333,
590 P.2d at 550.

16 In considering the validity of amendments proposed by the

legislature, this court has stated that “every enactment of the legislature
is presumptively constitutional, and a party challenging the statute has the
burden of showing unconstitutionality beyond a reasonable doubt.” Blair v.
Cayetano, 73 Haw. 536, 542, 836 P.2d 1066, 1069 (1992) (quoting Schwab v.
Ariyoshi, 58 Haw. 25, 31, 564 P.2d 135, 139 (1977)) . We note that proposed
amendments and their corresponding ballot questions are not statutes, and the
Counties’ challenge is based at least in part on statutory rather than
constitutional grounds. Nevertheless, article XV, section 3 of the Hawai’i
Constitution specifically entrusts the legislature with the power to propose
amendments, and courts owe deference to their coequal branch of government in
its performance of constitutionally assigned functions. Thus, we will act to
invalidate a legislatively proposed amendment or ballot question only when it
is clearly incompatible with a statutory or constitutional mandate. See id.

25



***FOR PUBLICATION IN WEST’S HAWAI’I REPORTS AND PACIFIC REPORTER***

therefore consider whether this standard is met by the ballot

question: “Shall the legislature be authorized to establish, as

provided by law, a surcharge on investment real property to be

used to support public education?” In making this

determination, we consider how the average lay voter would

interpret the ballot question.’7 W. Petroleum Importers, Inc. v.

Friedt, 127 Wash.2d 420, 424, 899 P.2d 792, 794—95 (1995)

(quoting Estate of Turner v. Dep’t of Rev., 106 Wash.2d 649,

654, 724 P.2d 1013, 1015 (1986))

1. The Ballot Question Is Unclear and Inherently Misleading in
That It Does Not Disclose the Nature of the Proposed Change to

the Constitution.

It is fundamental that, to provide a voter “with

sufficient information to make an informed decision about the

true nature of the proposed constitutional amendment,” a ballot

question must “at least put [voters] on notice of the changes

being made” to the constitution. In re Initiative Petition No.

409, 376 P.3d 250, 252, 254 (Okia. 2016) (addressing

requirements for the “statement of the gist of the proposition”

included in the header of an initiative petition proposing a

constitutional amendment); see also MRS § 11—118.5 (“The

language and meaning of a constitutional amendment shall be

17 Based on the declaration by the Chief Election Officer, the full

text of the amendment at issue in this case would have been available to
voters upon request.
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clear . . . .“ (emphasis added) ) . “When the major effect of a

proposed measure would be a substantive change in existing law,

the ballot [1 should inform the reader of the scope of the

change.” Rasmussen v. Kroger, 351 Or. 195, 198 (2011)

In some instances, this necessary information will not

be self-evident. For example, a proposal to establish a new

governmental power or limitation suggests by negative

implication that no such power or limitation exists under

current law. Cf. Sprague v. Cortes, 636 Pa. 542, 564 (2016)

(opinion of Todd, J.) (“By omitting any indication that there is

a current mandatory retirement age in the Constitution, the

plain import of the unadorned ballot question language is that a

brand new provision requiring all judges of the Commonwealth to

retire at age 75 is being added.” (emphases added)). When this

implication creates an inaccurate or incomplete impression of

the law, the failure of the ballot to correct the misconception

will render it unclear, misleading, and deceptive. As stated by

Justice Todd of the Pennsylvania Supreme Court,

In everyday human interaction, in the arts and literature,
as well as in legal documents, statutes, and constitutional
provisions which govern our day—to-day affairs, there is a
categorical difference between the act of creating
something entirely new and altering something which already
exists. Language which suggests the former while, in
actuality, doing the latter is, at the very least,
misleading, and, at its worst, constitutes a ruse.

Id. at 556—57.
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A number of courts from other jurisdictjo~5 have drawn

such a distinction when considering the validity of ballot

measures aimed at amending existing law. In Askew v. Firestone,

for example, the Supreme Court of Florida considered a

legislatively proposed change to a provision of the state

constitution that prohibited elected officials from lobbying for

two years after leaving office. 421 So.2d 151, 152—53 (Fla.

1982) . The proposal would have amended the provision to instead

permit such lobbying when the former public official first filed

a full public disclosure statement. Id. at 153. The

legislative description of the amendment to be placed on the

ballot would have informed voters that the amendment prohibited

“former legislators and statewide elected officers from

representing other persons or entities for compensation before

any state government body for a period of 2 years following

vacation of office, unless they file full and public disclosure

of their financial interests.” Id.

In holding the ballot description invalid, the Florida

Supreme Court observed that the “ballot summary neglect[ed] to

advise the public that there [was] presently a complete two—year

ban on lobbying before one’s agency.” Id. at 155. The Askew

court explained that, although the ballot accurately stated that

the amendment would “require the filing of financial disclosure

before anyone may appear before any agency for the two years
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after leaving office,” the description did not disclose the

“amendment’s chief effect,” which was “to abolish the present

two—year total prohibition.” Id. (emphasis omitted) . The court

thus stated, “The problem . . . lies not with what the summary

says, but, rather, with what it does not say.” Askew, 421 So.2d

at 156.

The Florida Supreme Court held that the description

failed “to give fair notice” that it would establish “an

exception to a present prohibition.” Id. The ballot was

therefore “misleading to the public concerning material changes

to an existing constitutional provision,” the court concluded.

Id.; see also Wadhams v. Bd. of Cty. Comm’rs of Sarasota Cty.,

567 So.2d 414, 416 (Fla. 1990) (holding that a ballot that

informed voters solely of how the amended constitutional

provision would read if the amendment was approved was invalid

for failing to disclose the language or effect of the provision

prior to amendment); Lane v. Lukens, 48 Idaho 517 (1929)

(holding that a ballot question that asked whether the state

constitution should be amended such that the terms of office of

various officials “shall be limited to four years” was invalid

for failing to disclose that terms were already limited to two

years under then-existing law)

Such is the case with the S.B. 2922 ballot question.

By asking the voter only whether “the legislature [shall] be
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authorized to establish, as provided by law, a surcharge on

investment real property to be used to support public

education,” the ballot question suggests surcharges on

investment real property are not authorized under current law.18

But this implication provides an inaccurate picture of the law

as it stands and the manner in which it would be altered by the

proposed amendment.

Under article VIII, section 3 of the Hawai’i

Constitution, the counties currently have the exclusive

authority to tax real property within the State of Hawai’i. As

stated, the ballot question reads as follows: “Shall the

legislature be authorized to establish, as provided by law, a

surcharge on investment real property to be used to support

public education?” The question contains no information from

which a voter could ascertain that the counties already have the

constitutional authority to impose the property tax at issue

and, consequently, that the “chief effect” of the amendment

would be to allow two different government entities to tax the

same property. Askew, 421 So.2d at 155. Thus, as in Askew, the

amendment does not give notice that it would establish “an

18 Alternatively, as discussed below, a voter could read the phrase

“as provided by law” to imply that specifically the state legislature is
already empowered to establish the surcharge at issue and therefore infer
that a vote in favor of the provision would preserve the status quo. See
infra section II.B.2.c.
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exception to a present prohibition,”——namely, the current

prohibition on the State taxing real property. 421 So.2d at

156; see also Kahalekai, 60 Haw. at 338 n.7, 590 P.2d at 553 n.7

(“[T]he ballot should contain a description of the proposition

submitted in such language as to constitute a fair portrayal of

the chief features of the proposition, in words of plain

meaning, so that it can be understood by persons entitled to

vote.” (emphasis added) (quoting Wright v. Bd. of Trustees of

Tatum Indep. Sch. Dist., 520 S.W.2d 787, 792 (Tex. Civ. App.

1975) )

Indeed, to fully appreciate the scope of the proposed

change, a voter would need to know that the Hawai’i Constitution

provides independent taxing power to the counties; that the

constitution currently allows only the counties to tax real

property to the exclusion of all other government entities; and

that the proposed amendment would make an exception to this

exclusive authority of the counties by granting the State

concurrent authority to tax what is presumably a subset of real

property. None of this information is conveyed by the ballot

question, which is instead likely to leave the average lay voter

with the false impression that a vote in favor of the amendment

would allow investment real property to be taxed in the first
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instance.19 The ballot question is thus “misleading to the

public concerning material changes to an existing constitutional

provision.”20 421 So.2d at 156.

If the legislature believes that an exception should

be made to the constitutional prohibition placed upon the State

as to the imposition of property taxes in order to fund public

education, it is appropriate for the legislature “to ask the

citizens to modify that prohibition. But such a change must

stand on its own merits . . . .“ Id. The dearth of information

contained in the S.B. 2922 ballot question does not reveal the

true effect of the proposed amendment, and the average lay voter

may be duly misled as a result. This alone would be sufficient

to hold that the ballot question is clearly incompatible with

19 The necessary context could have been concisely conveyed by

asking, for example: “Should the exclusive authority of the counties to tax
real property provided in the constitution be amended to also provide
authority to the State legislature to establish a surcharge on investment
real property?”

20 The State alternatively contended in the circuit court and during

oral argument that, because the fee contemplated by the proposed amendment
would be a surcharge on the property taxes collected by the counties rather
than an independent tax imposed directly upon real property, the State is
already constitutionally authorized to enact such a fee pursuant to its
general taxation power. Assuming arguendo that the State’s interpretation is
accurate, it would appear to render the proposed amendment superfluous as it
would grant no powers to the State that it does not currently have. Further,
it would make the language of the amendment, which states the surtax is to be
imposed on “real property” rather than on real property taxes, inaccurate.
And, the discussed implication of the ballot question——that the State is not
authorized to impose the discussed surcharge under current law—-would also be
incorrect. Given the difficulties and inconsistencies that arise under the
State’s argued interpretation, we again can hardly say that the ballot
question is sufficient to inform the average voter of the scope of the
proposed change.
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the requirements of HRS § 11—118.5 and article XVII of the

Hawai’i Constitution. The deficiency is even more pronounced

when viewed in light of the multiple other incidental ways in

which the language of the ballot question is unclear or

confusing.

2. The Language and Effect of the Ballot Question is Potentially
Confusing in a Number of Other Ways.

There are a number of additional ways in which the

amendment and its corresponding ballot question, “Shall the

legislature be authorized to establish, as provided by law, a

surcharge on investment real property to be used to support

public education?” are likely to confuse or mislead the average

lay voter. When these ambiguities and concerns of potential

misapprehension are considered together and in conjunction with

the ballot question’s failure to disclose the overarching nature

of the change it would enact, the problematic nature of the

ballot question is only magnified.

a. “Surcharge”

Relying on Boyd v. Jordan, 35 P.2d 533 (Cal. 1934),

the Counties argue that it is misleading to ask voters to

authorize a new tax without ever using the term “tax.” In Boyd,

a constitutional amendment was proposed by citizens’ initiative

that would have overhauled California’s tax system by, inter

alia, allowing the State to impose a tax on all gross receipts.
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Id. at 471—72. In considering the validity of the initiative’s

short title, “Initiative Measure Providing for Adoption of Gross

Receipts Act,” the California Supreme Court noted that “[t]he

essential features . . . and the sole purpose of the proposed

measure, is to levy a tax to maintain the state and its

political subdivisions.” Id. at 471—72. Because “[t]he short

title used in this petition ma[de] no reference to a tax or to

the fact that the proposed amendment [was] a revenue measure,”

the court held that the title demonstrated neither the nature

nor subject of the petition, and it was therefore likely to

mislead the electors who were asked to sign the initiative. Id.

at 472; see also Walton v. McDonald, 97 S.W.2d 81, 82 (Ark.

1936) (invalidating a ballot entitled “An Act to provide for the

assistance of aged and/or blind persons and funds therefor, the

administration and distribution of same, penalties for the

violation of Act, and for other purposes” for failing to

disclose that the measure would impose a series of taxes)

In this case, the parties dispute whether the

amendment would in fact authorize the imposition of a tax on

real property. The State argues that, because the additional

charge would be levied on the real property taxes imposed by the

counties, it was appropriate for the legislature to use the word

“surcharge”——a commonly used term meaning “[a]n additional tax,

charge, or cost.” (Citing Surcharge, Black’s Law Dictionary
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(10th ed. 2014).) But this is contrary to the plain text of the

amendment and ballot question, which ask voters to authorize the

legislature to establish “a surcharge on investment real

property”—-not on real property taxes imposed by the counties.

If the amendment would indeed allow the State to impose an

independent tax on real property, it is apparent that the term

surcharge does not obviously convey this meaning. See Boyd, 35

P.2d at 534. If, instead, the amendment would authorize only a

dependent, supplemental charge added to an existing tax, the

ballot question fails to accurately state upon what basis the

surcharge will be calculated and levied. In either event, the

language and effect of the amendment and ballot question cannot

be said to be clear in this regard as HRS § 11—118.5 requires.

b. “Investment Real Property”

The Counties also challenge the legislature’s failure

to define the term “investment real property” in the ballot

question and amendment. Pointing out that earlier versions of

S.B. 2922 specifically limited the provision to property “for

which the owner does not qualify for a homeowner’s [tax]

exemption,” the Counties contend that virtually any real

property can be considered a form of investment in the absence

of such a limitation. (Citing S.B. 2922, 29th Leg., Reg. Sess.

(2018) and S.B. 2922, S.D.l, 29th Leg., Reg. Sess. (2018) .) The

amendment and ballot question is therefore misleading and
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deceptive, the Counties argue, in that it falsely conveys to

voters that the surcharge would be limited to a subset of real

property that does not include personal residences when in

reality the amendment would permit the legislature to tax all

real property.

This court has specifically stated that “real estate

may be purchased with an intent to reside on the parcel of

property and, concurrently, with an intent to hold the property

in anticipation of an appreciation in the parcel’s resale

value.” Cieri v. Leticia Query Realty, Inc., 80 Hawai’i 54, 67,

905 P.2d 29, 42 (1995) . We accordingly held that “the plain and

obvious meaning of the term ‘personal investment’ includes real

estate or residences.” Id. It would thus appear that the plain

language of the amendment, considered in isolation, would allow

the legislature to tax virtually any real property.2’ Indeed,

the State contended during oral argument that, if the amendment

were enacted, determining what real property qualified as an

21 In practice, this court interprets a constitutional provision in

harmony with other constitutional provisions and “in the light of the
circumstances under which it was adopted.” Hanabusa v. Lingle, 105 Hawai’i
28, 32, 93 P.3d 670, 674 (2004) (quoting Blair v. Harris, 98 Hawai’i 176, 179,
45 P.3d 798, 801 (2002)) .
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investment subject to the surcharge would fall within the

discretion of the legislature.22

Yet this is not the impression conveyed by the

amendment’s and ballot question’s use of the term “investment

real property.” If the amendment was meant to grant the

legislature the unrestrained discretion to tax any real

property, it could have achieved this effect without employing

the word “investment.” By qualifying the “real property” that

the surcharge would apply to with the term “investment,” the

amendment and ballot question suggest that the legislature would

be empowered to impose the surcharge on only some real property—

-namely, non—owner—occupied real estate acquired solely to

generate revenue for the property owner. To the extent this

implication is inaccurate, the ballot question is unclear and

misleading.

c. “As Provided By Law”

The Counties further argue that the ballot question’s

and amendment’s use of the phrase “as provided by law” is

deceptive and misleading in that the average lay voter is likely

to believe the legislature is already authorized under current

law to impose the contemplated surcharge. The State responds

22 Oral Argument at 00:34:27—00:34:34, City & Cty. of Honolulu v.

State of Hawai’i (No. SCPW—l8—733),
http://oaoa.hawaii.gov/jud/oa/lS/SCOA1O1818SCPW18733.mp3.
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that the phrase merely indicates that the provision is not self-

executing and would require implementing legislation once

enacted.

The expression “as provided by law” appears throughout

the Hawai’i Constitution, and this court has in the past

recognized that the construction is inherently ambiguous. In

some instances, “a reference to a right being exercised ‘as

provided by law’ may reflect an intent that implementing

legislation is anticipated.” Cty. of Hawai’i v. Ala Loop

Homeowners, 123 Hawai’i 391, 412, 235 P.3d 1103, 1124 (2010) . In

State v. Rodrigues, for example, this court considered article

I, section 11, which provides that “[w]henever a grand jury is

impaneled, there shall be an independent counsel appointed as

provided by law” whose term and compensation are “as provided by

law.” 63 Haw. 412, 414, 629 P.2d 1111, 1113 (1981) . Upon

review, we held that the framers had used the phrase “as

provided by law” to indicate “further legislation was required

to implement the amendment.” Id. at 416, 629 P.2d at 1114.

In other contexts, however, the use of “as provided by

law” in a constitutional provision may be “simply referring to

an existing body of statutory and other law on a particular

subject.” Ala Loop Homeowners, 123 Hawai’i at 412, 235 P.3d at

1124. In United Public Workers, AFSCME, Local 646, AFL—CIO v.

Yogi, for instance, this court held that, in guaranteeing the
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right of public employees “to organize for the purpose of

collective bargaining as provided by law,” the provision now

codified as article XIII, section 2 was intended to incorporate

the body of “pre—existing federal and state statutes,

constitutional provisions, and court cases which give meaning to

the term ‘collective bargaining.’” 101 Hawai’i 46, 51, 62 P.3d

189, 194 (2002)

To determine in which sense the phrase was intended,

this court considers the history of the provision in addition to

its plain language. Ala Loop Homeowners, 123 Hawai’i at 412—13,

235 P.3d at 1124—25. The average lay voter, however, does not

have the benefit of reviewing the legislature’s or framers’

committee reports while in the voting booth and must rely on the

language of the amendment and ballot question to determine the

words’ intended meaning.

In general, the phrase ~‘as provided by law” follows

the portion of the constitutional provision that is defined by

some other sources of law. When article I, section 11 specifies

that “[w]henever a grand jury is impaneled, there shall be an

independent counsel appointed as provided by law,” for instance,

it is the appointment process of the independent counsel that is

implemented through legislation. Similarly, in article XIII,

section 2’s guarantee of the right to “collective bargaining as
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provided by law,” it is the collective bargaining that is

defined through the body of relevant statutes and case law.23

Thus, based on the natural reading of the question

~“Sha11 the legislature be authorized to establish, as provided

by law, a surcharge on investment real property to be used to

support public education?” it is not the surcharge on investment

real property that is defined by some other source of law, but

rather the legislature’s authorization to establish such a

surcharge. In other words, the placement of the phrase within

the ballot question may lead the average lay voter to believe

that the legislature is already authorized by some other source

of law to impose the surcharge at issue and that a vote in favor

of the amendment maintains the status quo.24 Given this likely

confusion, the Counties are correct that the language of the

amendment and ballot question is unclear and misleading in this

respect.

23 See also, e.g., Haw. const. art. IX, § 3 (empowering the State to

provide social services to “persons who are found to be in need of and are
eligible for such assistance and services as provided by law”); Haw. Const.
art. XVI, § 3.5 (calling for “a commission on salaries as provided by law”)

24 This misconception is further reinforced because the concept of

implementing legislation is already embodied in the ballot question’s
reference to “the legislature” “establish[ingj” the contemplated surcharge.
In other words, had the ballot question simply read, “Shall the legislature
be authorized to establish a surcharge on investment real property to be used
to support public education?” it would have wholly conveyed that the
amendment would allow the legislature to enact subsequent legislation
imposing the surcharge in question. The phrase “as provided by law” is
redundant in achieving this result, and the average lay voter may assign
other significance to its inclusion in order to make the clause non—
superfluous.
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d. “To Support Public Education”

Lastly, the Counties contend that the ballot

question’s reference to “support[ing] public education” is

likely to mislead the average lay voter into believing state

spending on public education will necessarily increase if the

amendment is enacted, when in actuality the amendment does not

require a net increase in education spending. The State

responds that the funds raised through the surcharge would be

required to be used to fund public education, as the ballot

question indicates. But, as the Counties aptly argue,

“[m]oney,” including the legislature’s budgetary expenditures,

“is fungible.” Holder v. Humanitarian Law Project, 561 U.S. 1,

31 (2010) . An increase in funding from one source, including

the proposed surcharge, can be offset by a decrease from other

sources. Indeed, the State acknowledged during oral argument

that, should the amendment be enacted, nothing would prevent the

legislature from funding public education entirely through

revenues raised through the surcharge while repurposing all

other funds.25

An entreaty “to support public education” is “an

appeal to all humane instincts,” and a voter would not be

25 Oral Argument at 00:45:54, City & cty. of Honolulu v. State of

Hawai’i (No. SCPW—l8—733),
http://oaoa.hawaii.gov/jud/oa/18/SC0A1018185CPW18733.mp3.
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unreasonable in assuming that such a measure would in fact

result in an increase in funding for public education. Walton,

97 S.W.2d at 82. Yet by its plain text, the ballot question and

amendment make no such guarantee, and no explanatory materials

were provided that would dispel this misconception.

The legislature in its wisdom enacted MRS § 11—118.5

to ensure that the language of a proposed amendment and ballot

question clearly conveys the amendment’s meaning when feasible.

When it becomes apparent, however, that practical textual

constraints in stating the ballot question may prevent it from

being set forth with the specificity or clarity necessary to

prevent the average voter from forming an incorrect impression,

the legislature should consider whether complementary materials

may aid in clarifying the decision voters are to be tasked with

making. 26

26 This court has in the past noted that supplemental materials

similar to those that the Chief Election Officer was formerly tasked with
preparing are an effective method of informing the electorate of the details
of proposed amendments. See supra note 15; Kahalekai, 60 Haw. at 340 n.9,
590 P.2d at 554 n.9 (“We think the ‘Con—Con Summary’ was an excellent method
of informing the voter of the proposed amendments. The Convention, however,
could have devoted more space than it did to a comparative analysis of the
substantive effect of the proposed amendments.”) . However, when the ballot
question fails to appropriately disclose the scope and effect of the proposed
change, even providing supplemental voter materials will not serve to cure
the deficiency as may be possible in instances where optimum specificity or
clarity is not present. See supra section II.B.l.
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III. CONCLUSION

The Hawai’i Constitution vests “broad authority” in the

legislature to propose amendments to its provisions to be

ratified by the electorate. Kahalekai v. Doi, 60 Haw. 324, 338,

590 P.2d 543, 552—53 (1979). “But such a change must stand on

its own merits” and “cannot fly under false colors.” Askew v.

Firestone, 421 So.2d 151, 156 (Fla. 1982) . As the legislature

recognized in enacting HRS § 11—118.5, the provisions of our

constitution are of such foundational importance that the utmost

care must be taken to apprise citizens of the effect of their

vote on a proposed constitutional amendment. When the language

or effect of a proposed amendment or its corresponding ballot

question is unclear, misleading, or deceptive, the ballot is not

capable of generating the “knowing and deliberate expression of

voter choice” necessary for ratification. Kahalekai, 60 Haw. at

333, 590 P.2d at 550. The ballot question in the present case

is flawed in not presenting the information necessary to produce

such a choice, and this court thus invalidated the ballot

question in accordance to our law.
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SUBJECT: CONSTITUTIONAL AMENDMENT, Residential Investment Property Surcharge 
for Public Education 

BILL NUMBER: HB 1537, SB 2056 

INTRODUCED BY: HB by PERRUSO, AMATO, GANADEN, HUSSEY-BURDICK, 
KAPELA, LOWEN, MARTEN, TAM, TARNAS; SB by KANUHA, CHANG, 
KEOHOKALOLE, SAN BUENAVENTURA, SHIMABUKURO 

EXECUTIVE SUMMARY: Constitutional amendment to allow the legislature to impose a 
surcharge on residential investment property valued at $3,000,000 or greater for funding public 
education. 

SYNOPSIS: The bill proposes a constitutional amendment to empower the legislature to 
establish a surcharge on residential investment property valued at three million dollars or greater.  

“Residential investment property” is defined as all real property including apartments and 
condominiums and appurtenances thereto, including buildings, structures, fences and 
improvements erected on or affixed to such real property, and any fixture that is erected on or 
affixed to the land, buildings, structures, fences and improvements; and all machinery and other 
mechanical or other allied equipment, and the foundations thereof, that are dedicated for 
residential use and that do not serve as the owner’s primary residence; provided that the 
surcharge shall not apply to any affordable housing development that is subject to a regulatory 
agreement with the State or county.   

EFFECTIVE DATE: Upon approval by the electorate.  

STAFF COMMENTS:  It is contended that public schools have been underfunded, consequently, 
the constitutional amendment is needed to provide the State the ability to increase funding for 
public education from surcharges on residential investment property valued at $3M or more. 
“Residential investment property” is broadly defined to include fixtures erected or affixed to real 
property improvements and mechanical equipment that are dedicated for residential use. 

What is troubling is there are no limits on the proposed tax.  If the constitutional amendment is 
approved, legislators are free to implement legislation when it determines funding is needed.  It 
could be the year the amendment is approved, or the next year, or the year after that.  They could 
change it to impose the surcharge on all “residential investment” property as long as the property 
value is $3 million or more.  They could set the surcharge rate.  They could do all these things 
because the constitutional amendment gives the legislature this power. 



Re:  HB 1537 
Page 2 

In other words, once the amendment passes, the genie is out of the bottle.  It may not even be 
under control of the members now in the legislature, because future legislators (note that this 
year is an election year) may have different ideas from current members. 

We need to ask ourselves if we want to or need to give the genie that much power.  If we do, 
then we only have ourselves to blame for what happens when the genie does come out.  If we 
don’t, then we should either kill the constitutional amendment or write strict limits into it. 

We are also concerned that voters are and will be unaware that they are voting on a new tax. 
There is no mention of the word “tax” in the proposed amendment. Limits should be written into 
the proposed amendment or the voters should be apprised that they are voting on granting power 
to the legislature to impose a tax of some kind on an overly broad definition of residential 
investment property, with no limitations on that power. 

The assumption that additional funding is needed is based on declining educational funding 
statistics and does not address whether the DOE is able to efficiently spend its existing resources. 
Indeed, the recent episode with DOE proposing to lapse hundreds of millions of dollars in 
already funded projects because they are unable to get them built underscores this point. Until 
DOE can actually utilize the money thrown their way, there is little justification for an increase 
in financial resources.  

Digested:  1/28/2024 



 
 

 
TESTIMONY FROM THE DEMOCRATIC PARTY OF HAWAI’I 

 
HOUSE COMMITTEE ON EDUCATION 

 
JANUARY 30, 2024 

 
HB 1537, PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF THE 

CONSTITUTION OF THE STATE OF HAWAII TO AUTHORIZE THE LEGISLATURE 
TO ESTABLISH A SURCHARGE ON RESIDENTIAL INVESTMENT PROPERTY TO 

INCREASE FUNDING FOR PUBLIC EDUCATION 
 

POSITION: SUPPORT 
 

 
 The Democratic Party of Hawai’i supports HB 1537, which proposes 
amendments to the Hawaiʻi State Constitution to increase funding for public 
education for the children and adults of Hawaiʻi by authorizing the Legislature to 
establish, as provided by law, a surcharge on residential investment property 
valued at $3,000,000 or greater. Pursuant to the “Education” section of the official 
Democratic Party of Hawai’i platform, the party supports “establishing a dedicated 
funding source to deliver a quality public education and library services to every 
student, regardless of learning capacity or ability to pay, in an environment 
conducive to the learning process. These resources shall be made available at 
every level, from preschool through higher education, including life-long learning.” 
 
 Public education is the heartbeat of our democracy and our economy. Last 
year, the State Legislature dramatically slashed funding for Hawai’i’s public school 
system. The state legislature’s education operating budget was $57.1 million 
less in general funds than what Gov. Josh Green requested for fiscal year 
2023-2024 and $109.7 million less than what was requested for 2024-2025. 
Those gaps were even larger when compared with the state Board of Education’s 
original requests last fall. Moreover, schools received $434.2 million less than the 



BOE-approved request of $536.1 million for the first year of the biennium and $479 
million less than a slightly higher request for the second year. State lawmakers 
also zeroed out 5 out of 9 categories of lump-sum appropriations for capital 
improvements and meanwhile approved 117 line-item projects worth $307 million. 
These cuts caused some lawmakers to take the unprecedented step of voting “no” 
on the state budget. Former BOE member Kili Namau’u called the cuts a “travesty.” 
 
 We desperately need to amend our State Constitution to guarantee ample 
learning opportunities for our keiki. As it has for years, the Aloha State is suffering 
from a chronic teacher shortage crisis, which could be exacerbated by proposed 
cuts to the Hawai’i Department of Education’s budget amounting to 15 to 21 
percent. Additionally, we continue to lose approximately 50 percent of new hires 
after five years. Low teacher pay is the primary driver of teacher turnover. 
Numerous studies, including those performed by WalletHub.com and EdBuild, 
have found that Hawai’i’s teacher pay ranks last in the nation when adjusted for 
cost of living.  
 

Moreover, a 2019 Economic Policy Institute analysis found that in our state, 
teachers earn 19.1 percent lower pay compared with other college graduates. 
Research also shows that as teacher pay increases, so, too, does student 
achievement. A Stanford University analysis found that raising teacher wages by 
10 percent reduces high school dropout rates by 3 to 4 percent. Similarly, a Florida 
study showed that pay raises reduced teacher attrition by as much as 25 percent 
for hard-to-fill subject areas, with children’s learning growth gaining from more 
exposure to experienced educators. To deliver the schools our keiki deserve, we 
must raise the revenue necessary to pay teachers what they’re worth.  
 

Furthermore, according to the National School Supply and Equipment 
Association, public school teachers annually spend $1.6 billion of their 
discretionary income on supplementary school supplies and instructional 
materials, showing the lack of adequate resources in Hawai’i’s schools. On 
average, teachers surveyed spent a total of $485 on school supplies and 
instructional materials, with more than 10 percent spending over $1,000 of 
personal income each school year to educate their keiki. That trend is, if anything, 
worse in Hawai’i. In prior surveys conducted by HSTA, well over half of 
respondents cited personal expenditures between $250 and $500 each year on 
classroom supplies, with many claiming expenditures in excess of $1,000.  
  

Budget cuts and an overemphasis on standardized testing have crippled the 
DOE in recent years, leading to reconsideration of whether or not to continue 
successful learning programs. Arts, Hawaiian cultural, career and technical, 
foreign language, and 21st Century elective programs have been slashed to 
maintain an unsustainable testing regime. Unfortunately, when our state’s 



education budget fails to keep pace with inflation, successful learning centers and 
categorical programming get placed on the chopping block, while the DOE's 
priorities shift from classroom support to programmatic savings. Put simply, when 
we fail to adequately fund our schools, the DOE must spend more time accounting 
for basic programs, crowding out concerns about the efficient allocation of funds 
for individual teacher and student needs, like classroom resources.   

 
 

 
  
 
 

We cannot give up the quest for a fully-funded school system. Our keiki’s 
and our community’s future depends on our resolve.  
 
 



 
 

 
  
Mahalo nui loa, 
 
Kris Coffield     Abby Simmons 
Co-Chair, Legislative Committee Co-Chair, Legislative Committee 
(808) 679-7454    (808) 352-6818 
kriscoffield@gmail.com   abbyalana808@gmail.com 



Kris Coffield, Chair · Amy Perruso, SCC Representative ·  
Justin Hughey, SCC Representative 

                             

HOUSE BILL 1537, PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF THE 
CONSTITUTION OF THE STATE OF HAWAII TO AUTHORIZE THE LEGISLATURE 
TO ESTABLISH A SURCHARGE ON RESIDENTIAL INVESTMENT PROPERTY TO 
INCREASE FUNDING FOR PUBLIC EDUCATION 

 
JANUARY 30,  2024 ·  EDN HEARING 

POSITION: Support. 

RATIONALE: The Democratic Party of Hawai’i Education Caucus supports HB 1537, which 

proposes amendments to the Hawaiʻi State Constitution to increase funding for public education 

for the children and adults of Hawaiʻi by authorizing the Legislature to establish, as provided by 

law, a surcharge on residential investment property valued at $3,000,000 or greater. 

Public education is the heartbeat of our democracy and our economy. Last year, the State 

Legislature dramatically slashed funding for Hawai’i’s public school system. The state 
Legislature’s education operating budget was $57.1 million less in general funds than what 
Gov. Josh Green requested for fiscal year 2023-2024 and $109.7 million less than what was 
requested for 2024-2025.  

Those gaps were even larger when compared with the state Board of Education’s original 

requests last fall. Moreover, schools received $434.2 million less than the BOE-approved request 

of $536.1 million for the first year of the biennium and $479 million less than a slightly higher 

request for the second year. State lawmakers also zeroed out 5 out of 9 categories of lump-sum 

appropriations for capital improvements and meanwhile approved 117 line-item projects worth 
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$307 million. These cuts caused some lawmakers to take the unprecedented step of voting “no” 

on the state budget. Former BOE member Kili Namau’u called the cuts a “travesty.” 

We desperately need to amend our State Constitution to guarantee ample learning opportunities 

for our keiki. As it has for years, the Aloha State is suffering from a chronic teacher shortage crisis, 

which could be exacerbated by proposed cuts to the Hawai’i Department of Education’s budget 

amounting to 15 to 21 percent. Additionally, we continue to lose approximately 50 percent of new 

hires after five years. Low teacher pay is the primary driver of teacher turnover. Numerous studies, 

including those performed by WalletHub.com and EdBuild, have found that Hawai’i’s teacher pay 

ranks last in the nation when adjusted for cost of living.  

Moreover, a 2019 Economic Policy Institute analysis found that in our state, teachers earn 19.1 

percent lower pay compared with other college graduates. Research also shows that as teacher 

pay increases, so, too, does student achievement. A Stanford University analysis found that 

raising teacher wages by 10 percent reduces high school dropout rates by 3 to 4 percent. 

Similarly, a Florida study showed that pay raises reduced teacher attrition by as much as 25 

percent for hard-to-fill subject areas, with children’s learning growth gaining from more exposure 

to experienced educators. To deliver the schools our keiki deserve, we must raise the revenue 

necessary to pay teachers what they’re worth.  

Furthermore, according to the National School Supply and Equipment Association, public school 

teachers annually spend $1.6 billion of their discretionary income on supplementary school 

supplies and instructional materials, showing the lack of adequate resources in Hawai’i’s schools. 

On average, teachers surveyed spent a total of $485 on school supplies and instructional 

materials, with more than 10 percent spending over $1,000 of personal income each school year 

to educate their keiki. That trend is, if anything, worse in Hawai’i. In prior surveys conducted by 

HSTA, well over half of respondents cited personal expenditures between $250 and $500 each 

year on classroom supplies, with many claiming expenditures in excess of $1,000.  

Budget cuts and an overemphasis on standardized testing have crippled the DOE in recent years, 

leading to reconsideration of whether or not to continue successful learning programs. Arts, 

Hawaiian cultural, career and technical, foreign language, and 21st Century elective programs 
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have been slashed to maintain an unsustainable testing regime. Unfortunately, when our state’s 

education budget fails to keep pace with inflation, successful learning centers and categorical 

programming get placed on the chopping block, while the DOE's priorities shift from classroom 

support to programmatic savings. Put simply, when we fail to adequately fund our schools, the 

DOE must spend more time accounting for basic programs, crowding out concerns about the 

efficient allocation of funds for individual teacher and student needs, like classroom resources.   

 

 

  

We cannot give up the quest for a fully-funded school system. Our keiki’s and our community’s 

future depends on our resolve.  

Kris Coffield · Chairperson, DPH Education Caucus · (808) 679-7454 · kriscoffield@gmail.com 



 
 

 
TESTIMONY FROM THE DEMOCRATIC PARTY OF HAWAI’I LABOR CAUCUS 

 
HOUSE COMMITTEE ON EDUCATION · JANUARY 30, 2024 

 
HB 1537, PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF THE 

CONSTITUTION OF THE STATE OF HAWAII TO AUTHORIZE THE LEGISLATURE 
TO ESTABLISH A SURCHARGE ON RESIDENTIAL INVESTMENT PROPERTY TO 

INCREASE FUNDING FOR PUBLIC EDUCATION 
 

POSITION: SUPPORT 
 

 
The Democratic Party of Hawai’i Labor Caucus supports HB 1537, which 

proposes amendments to the Hawaiʻi State Constitution to increase funding for 
public education for the children and adults of Hawaiʻi by authorizing the 
Legislature to establish, as provided by law, a surcharge on residential investment 
property valued at $3,000,000 or greater. 
 

Public education is the heartbeat of our democracy and our economy. Last 
year, the State Legislature dramatically slashed funding for Hawai’i’s public school 
system. The state Legislature’s education operating budget was $57.1 million 
less in general funds than what Gov. Josh Green requested for fiscal year 
2023-2024 and $109.7 million less than what was requested for 2024-2025.  
 

Those gaps were even larger when compared with the state Board of 
Education’s original requests last fall. Moreover, schools received $434.2 million 
less than the BOE-approved request of $536.1 million for the first year of the 
biennium and $479 million less than a slightly higher request for the second year. 
State lawmakers also zeroed out 5 out of 9 categories of lump-sum appropriations 
for capital improvements and meanwhile approved 117 line-item projects worth 
$307 million. These cuts caused some lawmakers to take the unprecedented step 
of voting “no” on the state budget.  

 



We desperately need to amend our State Constitution to guarantee ample 
learning opportunities for our keiki. As it has for years, the Aloha State is suffering 
from a chronic teacher shortage crisis, which could be exacerbated by proposed 
cuts to the Hawai’i Department of Education’s budget amounting to 15 to 21 
percent. Additionally, we continue to lose approximately 50 percent of new hires 
after five years. Low teacher pay is the primary driver of teacher turnover. 
Numerous studies, including those performed by WalletHub.com and EdBuild, 
have found that Hawai’i’s teacher pay ranks last in the nation when adjusted for 
cost of living.  
 

Moreover, a 2019 Economic Policy Institute analysis found that in our state, 
teachers earn 19.1 percent lower pay compared with other college graduates. 
Research also shows that as teacher pay increases, so, too, does student 
achievement. A Stanford University analysis found that raising teacher wages by 
10 percent reduces high school dropout rates by 3 to 4 percent. Similarly, a Florida 
study showed that pay raises reduced teacher attrition by as much as 25 percent 
for hard-to-fill subject areas, with children’s learning growth gaining from more 
exposure to experienced educators. To deliver the schools our keiki deserve, we 
must raise the revenue necessary to pay teachers what they’re worth.  
 

Furthermore, according to the National School Supply and Equipment 
Association, public school teachers annually spend $1.6 billion of their 
discretionary income on supplementary school supplies and instructional 
materials, showing the lack of adequate resources in Hawai’i’s schools. On 
average, teachers surveyed spent a total of $485 on school supplies and 
instructional materials, with more than 10 percent spending over $1,000 of 
personal income each school year to educate their keiki. That trend is, if anything, 
worse in Hawai’i. In prior surveys conducted by HSTA, well over half of 
respondents cited personal expenditures between $250 and $500 each year on 
classroom supplies, with many claiming expenditures in excess of $1,000.  
 

When we fail to adequately fund our schools, the DOE must spend more 
time accounting for basic programs, crowding out concerns about the efficient 
allocation of funds for individual teacher and student needs, like classroom 
resources. We cannot give up the quest for a fully-funded school system. Our 
keiki’s and our  community’s future depends on our resolve.  
 
 
Mahalo, 
 
Jason Bradshaw   
    
Chairperson, Democratic Party of Hawai’i Labor Caucus  
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808-733-7060        1259 A‘ala Street, Suite 300 

                          Honolulu, HI 96817 

808-737-4977   

      

January 30, 2024 
 

The Honorable Justin Woodson, Chair 
House Committee on Education 
State Capitol, Conference Room 309 & Videoconference 
 

RE: House Bill 1537, PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF 
THE CONSTITUTION OF THE STATE OF HAWAII TO AUTHORIZE THE 
LEGISLATURE TO ESTABLISH A SURCHARGE ON RESIDENTIAL 
INVESTMENT PROPERTY TO INCREASE FUNDING FOR PUBLIC EDUCATION. 

 

HEARING: Tuesday, January 30, 2024, at 2:00 p.m. 
 

Aloha Chair Woodson, Vice Chair La Chica, and Members of the Committee: 
 

My name is Lyndsey Garcia, Director of Advocacy, testifying on behalf of the 
Hawai‘i Association of REALTORS® (“HAR”), the voice of real estate in Hawai‘i and its 
over 11,000 members. HAR opposes House Bill 1537, which proposes amendments to 
the Hawaii State Constitution to increase funding for public education for the children 
and adults of Hawaii by authorizing the Legislature to establish, as provided by law, a 
surcharge on residential investment property valued at $3,000,000 or greater. 
 

While Hawai‘i REALTORS® supports education, we are deeply concerned that an 
additional property tax surcharge for residential investment property will add to the cost 
of housing and rentals. There’s a misconception that such taxation solely affects the 
wealthy or luxury properties.  However, this also directly impacts workforce housing, 
including multi-family units and walk-ups in our State. The repercussions of any 
surcharge on property tax could be passed on to renters, further adding to the financial 
burden of residents in our State already grappling with high costs of living and housing. 
 

According to the Economic Research Organization at the University of Hawaii’s 
(“UHERO”) Hawai‘i Housing Fact Book, it highlights the stark reality that “Hawai‘i is the 
most expensive state in the nation for housing. Median housing costs are 2.7 times the 
national level.” 1 Moreover, Hawaii's total housing supply has not seen significant 
growth, primarily due to “the most restrictive housing regulations in the nation. Long 
permit delays, limits on land use, legislative and judicial hurdles, and affordable housing 
requirements all constrain new construction making it more difficult for new housing to 
be supplied.” 

 

Our need for housing in Hawai‘i is equally important and a residential investment 
surcharge is counterproductive to efforts to help increase the supply of housing so that 
our keiki can have a place to call home in Hawai‘i. 

 

For the foregoing reasons, the Hawai‘i Association of REALTORS® opposes this 
measure.  Mahalo for the opportunity to testify. 
                                                 
1 UHERO.  (June 28, 2023).  The Hawai‘i Housing Factbook.  uhero.hawaii.edu/wp-

content/uploads/2023/06/TheHawaiiHousingFactbook.pdf 
 

https://uhero.hawaii.edu/wp-content/uploads/2023/06/TheHawaiiHousingFactbook.pdf
https://uhero.hawaii.edu/wp-content/uploads/2023/06/TheHawaiiHousingFactbook.pdf


HB-1537 

Submitted on: 1/26/2024 5:52:53 PM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

B.A. McClintock Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Please support this important bill. I would like to see the $3,000,000 changed to $1,000,000. 

Investors have upended our market and no one can afford to live here anymore. There is curr a 

glut of unoccupied apartments in the Kakaako area. Please do something about this!  

 



HB-1537 

Submitted on: 1/27/2024 5:06:40 PM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Leimomi Khan Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Aloha, Urge your support of HB1537.  I find the information in the introduction of the bill 

appalling.  Consistently, candidates for elected office make education a priority, yet, still our 

public education is underfunded, lowest in the nation.  Talk is easy; delivery requires 

innovativeness and commitment.  Education is the tool to success.  In this competitive world, we 

owe it to our children to provide them with the best quality education.  I am an owner of an 

investment condominium and support this tax  if it will mean better education of our children.  I 

will walk the talk.  Please also do so by passage of this bill. 

 



Aloha Honorable Chair Woodson and the Education Committee,

My name is John Fitzpatrick, my students at Kūlanihākoʻi High School call me
Mistah Fitz and I am writing in strong support of HB 1537 which will allow the
legislature to craft a bill in order to apply a surcharge on property owners with
investment properties worth $3,000,000 and more. This should have passed in
2018 when HSTA proposed it, but the language that was switched in the house of
representatives at the last minute was so confusing the Supreme Court could not
even understand it and threw it out before we could vote for it.

I don’t know about you, but every Christmas I drive by Kahului Airport and see
40-48 private jets lining the right hand side of the runway. As a teacher who sees
classrooms go vacant without a teacher for our students every year it infuriates
me that we cannot grow our own and recruit and retain the best teachers in the
nation. While there are so many $3,000,000 plus properties in Wailea,
Kaʻanapali, Napili, Keawakapu, Kula, and Kapalua I wonder why we even have
schools with no air conditioning, no custodians, no janitors, vacant ea positions,
vacant principal positions, and vacant teaching positions.

If we asked those with great wealth to pay their fair share and fulfill their
responsibility to the next generation we could have the best schools in the nation.
We could have the highest teacher salaries in the nation, we could have the
highest EA salaries in the nation, we could have amazing principals that do not
have to solve a puzzle without all the puzzle pieces, and we could get janitors
that sweep our classrooms. We could finally provide the schools our keiki
deserve.

At our school, Kūlanihākoʻi, we were just told there was no money for the
furniture so the incoming freshmen could actually sit at a desk, there is no
funding for the brand new weight room, and there is no funding for the brand new
band. When we started the year two out of two math positions (100%) were
vacant and we had to move teachers from other positions to fill the pukas in the
math department. 100% of the english department was also vacant until a
teacher was moved from the Response to Intervention (RTI) line and the second
teacher lasted one semester before deciding to get a job as a flight attendant.

Teachers have been sharing our stories with the state legislature for decades and



passing a Conam gives me hope that there might be funding to have the best
schools in the nation. I don’t know about you, but I would like to be #1!

Maui Nō Ka ʻOi!

Mahalo,
Mistah Fitz

John Fitzpatrick

Maui Teachers Join Statewide HSTA
Walk-in Protest 2018

https://mauinow.com/2018/10/02/hawai%ca%bbi-public-school-teachers-hold-walk-in-protest/?fbclid=IwAR3Z-CDlGQuGVlSK_ro8nmP7ZgOnIPR74fE_nM0_P4dUXBp4-Tp08rT3v6M
https://mauinow.com/2018/10/02/hawai%ca%bbi-public-school-teachers-hold-walk-in-protest/?fbclid=IwAR3Z-CDlGQuGVlSK_ro8nmP7ZgOnIPR74fE_nM0_P4dUXBp4-Tp08rT3v6M


HB-1537 

Submitted on: 1/27/2024 9:11:10 PM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Dianne Deauna Individual Support 
Written Testimony 

Only 

 

 

Comments:  

To the members of the House Education Committee: 

I'm Dianne Deauna, a PhD candidate in Oceanography at UH Mānoa. I started going to UH in 

2020, and have witnessed firsthand how the lack of state funding has affected campus - decaying 

facilities in dire need of repair, the shortage of faculty positions which may have lead to 

undergraduate students having to delay finishing their degrees because there aren't enough 

classes to accomodate them, and the low pay that affects GAs, which makes it difficult to survive 

in one of the most expensive cities to live in the US. The value of a public education at all levels 

is unassailable, and yet the support required to provide this vital service has been unmatched by 

the State. It is time to get creative with solutions, one of which is to tap the private sector for 

much-needed funding. 

This bill proposes an amendment that will allow the State of Hawai'i to increase funding for its 

public schools by allowing Hawai'i's residents to vote on the following measure on the 2024 

ballot: "Shall the legislature increase funding for public education for all of Hawaii’s children 

and adults by establishing, as provided by law, a surcharge on residential investment property 

valued at $3,000,000 or greater, excluding a homeowner’s primary residence?" If passed, this 

measure will raise sorely needed funds for public education from those with more than enough 

capacity to pay their fair share. Please pass this bill, and help public schools get a fighting chance 

to raise sorely needed funds. Thank you for your kind consideration. 

 



HB-1537 

Submitted on: 1/28/2024 6:34:11 AM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Keiko Gonzalez Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Aloha, 

As a parent of two Hawaiian-focused charter school students, as a lifelong resident of Hawaiʻi, 

and as a descendant of Hāloa and the many generations thereafter, I support HB1537. We always 

talk about supporting education in Hawaiʻi, but when the rubber hits the road, it so often doesn't 

happen.  

I am a fortunate graduate of Kamehameha. Princess Pauahi founded our kula, knowing education 

was the great equalizer. Although my daughters do not attend Kamehameha, they are receiving a 

high quality education that we are proud of and grateful for at Mālama Honua. And before that, 

one of our daughters received a high quality education at Kaʻelepulu Elementary, a nationally 

recognized blue ribbon school. We feel so fortunate to have these outstanding educational 

institutions for our keiki.  

But they need our support to continue to do the good work that they do. Mālama Honua is spread 

across three different campuses and is waiting to be able to finally build their one home. And, if 

we value education and the opportunities it gives all our keiki, then all educators in Hawaiʻi need 

to be paid fairly and competitively so that they can continue to live in Hawaiʻi and teach, nurture, 

and inspire the next generation of leaders, workers, and change makers. A great teacher can 

change a life. And we have soooo many great teachers. 

I am thankful for the champions of this bill for making education a priority. And I urge you all to 

vote in support of this bill. 

Mahalo, 

Keiko Gonzalez 

 



HB-1537 

Submitted on: 1/28/2024 8:11:50 AM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Mike Golojuch, Sr. Individual Support 
Written Testimony 

Only 

 

 

Comments:  

I support HB1537.  Please pass this bill. 

Mike Golojuch, Sr. 

 



HB-1537 

Submitted on: 1/28/2024 9:00:01 AM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Michael EKM Olderr Individual Comments 
Written Testimony 

Only 

 

 

Comments:  

I support this bill, as it greatly increases the much-needed funding to schools and resources. The 

surcharge is small for future investment, but I have concerns or recommendations. One is to 

lower the value of the properties targeted by the surge charge from 3 million to 1.5 - 2 million 

just to cast a wider net and because 3 million might be too high of a bar. Second, I want to 

guarantee that the money will be dispersed equally to those who need it and that money from 

properties in Hawaii Kai could go to the public schools in Maui. This sort of funding is how 

schools in New York and other states get lopsided, as the money tends to stay in rich 

neighborhoods while leaving others underfunded. I don't think that is inherent in our educational 

system, but a guarantee would be appreciated. 

 



HB-1537 

Submitted on: 1/28/2024 12:31:32 PM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Christy MacPherson Individual Support 
Written Testimony 

Only 

 

 

Comments:  

I support HB1537. 

 



HB-1537 

Submitted on: 1/28/2024 6:30:32 PM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Erin Mendelson Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Dear Honorable Legislators: 

Education is the most powerful investment in our future. Research shows that education can 

make a lasting difference in people’s lives. It is not just good for individuals but also our 

communities. We must invest more equitably to make sure people who are most in need have 

access to quality learning. Parents shouldn't have to move into different zip codes to find safe 

and rigorous schools. High school graduates shouldn't have to choose between working and 

pursuing post-secondary college opportunities. We need innovation and scaling-up of effective 

programs to prepare future generations for a changing world. HB1537 will have positive social 

impacts such as reducing poverty and increasing the healthcare workforce. This is a good path 

forward. 

Sincerely, 

Erin Mendelson 

K-12 Educator 

 



HB-1537 

Submitted on: 1/28/2024 8:56:39 PM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

justin  Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Strong support of HB1537 

Hearing January 30th, 2024 2:00PM.  

Aloha Chair Woodson and members of the Education Committee.  

My name is Justin Hughey and I am a teacher who taught at the now burned down King 

Kamehameha III Elementary school in Lahaina. Since I agree with HEER advisory, that the 

surround impacted area is hazardous, I transferred to work at Kahului Elementary a few months 

ago.  

I created the Education Caucus in the Democratic Party of Hawaii in an attempt to help inform 

and advocate for more funding for public education in Hawaii. This year strengthening education 

funding is a top legislative priority of the Democratic Party of Hawaii.  

I am very happy HB1537 has been introduced and is being herd today by the House Education 

Committee. King Kamehameha III believed in the importance of education when he used the 

motto, “Mine is a kingdom of education.” According to the book, Hawaii Pono, meager funding 

has been a problem in Hawaii since 1911. The state constitution has failed the keiki because it 

never used language that valued our keiki by ensuring adequate funding. Our state constitution 

just states it has to provide something, and something is one way to describe public education in 

Hawaii.  

I have grave concerns about how education funding currently is being cut or reduced. Last year 

Finance Chair Kyle Yamashita cut 130 million in project completion funds when the state was at 

one point looking at a billion dollar surplus and ended up putting in a record amount of money 

into the Rainy Day fund. Just from 2023 the Base budget has been dramatically reduced. We 

have approximately over 60 million needed for properly working fire alarms after an entire city 

went up in flames. Funding is needed for a new King Kamehameha III Elementary. Pu’ukukui 

Elementary needs more buildings. Central Maui has been in need of a new Elementary school for 

over a decade. Kahului Elementary is in need of; three new roofs, an entirely new F building, 

basic paint job and a working security system.  

In the Book Hawaii Pono it states that Hawaii suffered from dilapidated buildings, too few 

teachers and meager funding in 1911. Over a century later those same problems have yet to be 



addressed. We have a long way to go to fulfill King Kamehameha III’s vision of being a 

kingdom of education but this would be the first significant step for the legislature to show that 

education funding is finally valued and in need of their support.  

  

Mahalo, 

Mr. Hughey  

Second Grade Special Education Teacher 

Kahului Elementary 

 



HB-1537 

Submitted on: 1/28/2024 10:24:23 PM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Debbie Anderson Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Our keiki are our future. Each day, our state's public schools are building the foundation for 

prosperity and equality for tomorrow’s generations. Numerous studies show that every dollar 

spent on education yields exponential returns, not just for our economy, but for the promise of a 

more democratic and open society. Yet, Hawai'i continues to spend the lowest amount of total 

state and county tax revenue on public education. That must change.  

 

Supporting this proposal will help lift Hawai'i's schools into the 21st Century. With additional 

funding, we can ensure that every keiki has access to a quality early learning system, wraparound 

support services, modern facilities, and engaging curriculum. We will also be able to provide 

greater resources for students with special needs, professional pay that reflects the value of our 

hardworking teachers, and programs that make the dream of higher education attainable for all 

local students.  

Investing in education delivers the promise of a brighter future for our island home. That's an 

opportunity that our keiki cannot afford to miss. It is our paramount duty. 

 



HB-1537 

Submitted on: 1/29/2024 8:28:39 AM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Abby Simmons Individual Support 
Written Testimony 

Only 

 

 

Comments:  

Aloha esteemed Commitee Members, 

I am writing in strong support of HB 1537.  

A solid education is fundamental for the future of our keiki, as well as strategically important to 

the future of our island home. We want our future leaders to have gotten their education right 

here in Hawai'i, and we want our keiki to have the best of opportunities to further their education 

if they want, and that means competing with others on a global scale. While other nations of the 

world heavily invest in education, our nation lags far behind. By supporting this bill, you 

recognize the importance a good education plays in not just the future opportunities of 

our children, but the importance of a well educated work force and society as a whole, with 

opportunities for betterment for all. I strongly urge you to support this bill. 

Mahalo nui loa, 

Abby Simmons 

Hawaiʻi Island 

 



Jan. 30, 2024, 2 p.m.

Hawaii State Capitol

Conference Room 309 and Videoconference

To: House Committee on Education

Rep. Justin H. Woodson, Chair

Rep. Trish LaChica, Vice-Chair

From: Ted Kefalas, Director of Strategic Campaigns

Grassroot Institute of Hawaii

RE: HB1537 — PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF THE CONSTITUTION OF THE STATE OF

HAWAII TO AUTHORIZE THE LEGISLATURE TO ESTABLISH A SURCHARGE ON RESIDENTIAL INVESTMENT

PROPERTY TO INCREASE FUNDING FOR PUBLIC EDUCATION.

Comments only

Aloha Chair Woodson, Vice-Chair LaChica and other members of the Committee,

The Grassroot Institute of Hawaii would like to offer its comments on HB1537, which proposes amending the

state Constitution in order to facilitate a state property tax on homes that are valued at $3 million or greater

and are not the owner’s primary residence.

The stated purpose of this proposal is to “increase funding for public education for all students of Hawaii,” but

that does not erase the fact that it is a dramatic break with historical precedent regarding Hawaii’s property tax

system and its method of funding public education. There is a reason that the Hawaii Constitution bars the

state from levying property taxes, making it the exclusive domain of the counties and a significant element of

the county budget. Inserting state taxation into this scheme frustrates that intent and opens the door to yet

more state capture of county revenues.

As with any proposed tax increase, this proposal threatens to increase the cost of living in Hawaii, as well as

add to the burden of Hawaii homeowners at the very moment our counties are searching for ways to offset

soaring property taxes due to increased valuations.

1050 Bishop St. #508 | Honolulu, HI 96813 | 808-864-1776 | info@grassrootinstitute.org

1

https://www.capitol.hawaii.gov/session/measure_indiv.aspx?billtype=HB&billnumber=1537&year=2024


The bill’s proponents might believe that limiting the tax to homes valued at $3 million or more will not affect

average homeowners, but in fact, the effects of a tax hike cannot be segregated from the rest of the economy.

What affects one segment of the housing market will ripple through the state’s housing market as a whole.

For example, the proposed tax surcharge could incentivize the purchase and construction of housing under the

threshold, creating a domino effect that would reduce housing availability and affordability in this “middle”

tier.

Furthermore, with land-use, zoning and other regulations continuing to throttle Hawaii homebuilding —

leaving Hawaii with a massive housing shortage and no prospect of a building boom any time in the near

future — one should not assume that a $3 million home will remain a high-value investment property in

Hawaii rather than a slightly-above-average or even median-cost home.

That might seem to be a stretch, but few people thought that Hawaii’s median price would soon reach even $1

million when Honolulu County established its tiered Residential A property tax classification for tax year 2018,

with properties valued above $1 million facing a higher tax rate.1

Now, that Residential A category encompasses many Oahu homes, with political pressure building to increase

the threshold or abolish the tax category completely.2

Over time, the $3 million threshold envisioned in this bill could slide out of the high-value investment category

and become a burden to more and more homeowners, affecting rental prices and increasing the cost of

housing in Hawaii.

Looking at the broader picture, one must consider that tax increases in general are not a good idea for Hawaii’s

economy, especially not now when it already has one of the highest tax burdens in the nation.3 Consider these

points:

>> Hawaii’s population has been declining for the past six years.4 Tens of thousands of Hawaii residents have

moved to the mainland over the past six years — and mainly to states without income taxes, such as

Washington, Nevada, Texas and Florida.5 Their departure from the islands is not only emotionally distressing,

but economically depressing as well.

5 Katherine Loughead, “How Do Taxes Affect Interstate Migration?” Tax Foundation, Oct. 11, 2022.

4 Maria Wood, “Where People from Hawaii Are Moving to the Most,” 24/7 Wall Street, Jan. 23, 2022.

3 Jared Walczak and Erica York, “State and Local Tax Burdens, Calendar Year 2022,” Tax Foundation, April 7, 2022.

2 Jim Howe and Linda Howe, “Blangiardi, Kiaaina Must Act On 'Residential A' Property Taxes,” Honolulu Civil Beat, Jan. 5, 2023.

1 “Real Property Tax Rates in Hawaii, Fiscal Year July 1, 2017 to June 30, 2018,” Real Property Assessment Division, Department of
Budget and Fiscal Services, City and County of Honolulu, accessed Feb. 20, 2022.

1050 Bishop St. #508 | Honolulu, HI 96813 | 808-864-1776 | info@grassrootinstitute.org
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>> Fewer people remaining means fewer people to work at our private businesses, or even staff our

government agencies. It also means fewer people to help pay for Hawaii’s ever-increasing tax burden.

>> Further, higher taxes for those that remain is more fuel for the exodus of talent and capital — our friends,

neighbors and family — to places that are more affordable. It’s a downward spiral economically fostered by the

relentless upward spiral of more and more taxes.

>> To put our tax system in context, Hawaii taxes high-income earners at 11%, second only to California at

13.3%.6 Hawaii’s top 1.5% of taxpayers already pay 34.9% of all income taxes in the state.7

>> Finally, Hawaii is suffering from a stagnant economy, and both the Economic Research Organization at the

University of Hawai‘i8 and the state Department of Business, Economic Development and Tourism9 have

predicted continued slow economic growth in 2024. Tax hikes could exacerbate this slowdown, since

entrepreneurs will be less likely to want to invest their capital — or “wealth assets,” as the case may be10 — in

Hawaii’s economy.

In short, Hawaii’s residents and businesses need a break from new taxes, tax increase, fees and surcharges. The

last attempt to amend the Hawaii Constitution to allow for state property taxes ended in a lawsuit and a poor

showing at the polls. Hawaii residents are “voting with their feet” to flee the state’s high taxation. This is not

the time to make Hawaii a more expensive place to live and do business.

Thank you for the opportunity to submit our comments.

Sincerely,

Ted Kefalas

Director of Strategic Campaigns

Grassroot Institute of Hawaii

10 Aaron Hedlund, “How Do Taxes Affect Entrepreneurship, Innovation, and Productivity?” Center for Growth and Opportunity at
Utah State University, Dec. 23, 2019; Ergete Ferede, “The Effects on Entrepreneurship of Increasing Provincial Top Personal Income
Tax Rates in Canada,” Fraser Institute, July 10, 2018; Robert Carroll, Douglas Holtz-Eakin, Mark Rider and Harvey S. Rosen, “Personal
Income Taxes and the Growth of Small Firms,” National Bureau of Economic Research, October 2000.

9 Hawaii Department of Business, Economic Development, and Tourism, “Hawaii Economic Growth Remains Low for 2024 as
Recovery Continues,” Dec. 11, 2023.

8 Carl Bonham, Byron Gagnes, Steven Bond-Smith, et al., “State Facing Headwinds as Maui Recovery Begins,” Economic Research
Organization at the University of Hawai‘i, Dec. 15, 2023.

7 “Hawaii Individual Income Tax Statistics,” Hawaii Department of Taxation report for Tax Year 2021, August 2023, Table 12A.

6 Timothy Vermeer, “State Individual Income Tax Rates and Brackets for 2023,” Tax Foundation, Feb. 21, 2023.
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Testimony to House Committee on Education in Support of HB 1537 

Representative Justin Woodson, Chair  

Representative Trish La Chica, Vice Chair 

 

January 30, 2024 

 My name is Jonathan Y. Okamura, and I am professor emeritus in ethnic studies at the 

University of Hawai‘i at Mānoa. I have conducted research and written on educational inequality 

and more generally on ethnic inequality in Hawai‘i for more than thirty years, which has made 

me fully aware of the long term problems in public education in Hawai‘i. 

  The primary problem facing the K-12 public schools is their chronic underfunding, which 

is the reason why I express my full support of HB 1537. The bill provides a means for critically 

needed funds to be generated and allocated to the public school system, which could be used to 

hire more fully qualified teachers for K-12 students.  

For several decades now, the DOE schools have been opening each year with a shortage 

of several hundred teachers, even after actively recruiting teachers from the continental United 

States and employing emergency hire teachers. The latter are unqualified to be teachers because 

they lack a state-issued license to teach in Hawai‘i. 

Instead of licensed teachers, for the current 2023-2024 school year, according to the DOE  

Office of Talent Management, it hired 343 unlicensed new teachers in addition to the 243 

unlicensed teachers, who are currently enrolled in a state-approved teacher education program. 

 

The most recent DOE Employment Report for the 2021-2022 school year indicates that 

this hiring practice has continued since 2017-2018. During that five-year period, an annual 

average of 572 teachers hired by the DOE had only a bachelor’s degree and constituted almost 

one-half (46%) of the new teachers hired. Highly indicative of their being unqualified to be 

teachers is that almost 60% in each year had no prior teaching experience.  

 

 If a surcharge is approved for residential investment property valued at $3,000,000 or 

higher, which will not apply to a homeowner’s primary residence, the vast majority of 

homeowners will not have to pay it because the median sales price of a single-family home in 

Hawai‘i is $851,500, according to a 2023 UHERO report on housing.  

 

 Much publicity has been made of the hundreds of millions of dollars that the DOE did not 

spend on capital improvement projects. These funds could not be used by the DOE to hire more 

qualified teachers for the public schools, so the teacher shortage persists.   

I kindly request that you support HB 1537 because by providing a means to generate 

critically needed funds for public school students, it will foster equal educational opportunity in 

Hawai‘i. Thank you for your attention to this request. 
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Comments:  

Our children are our future. Each day, our state's public schools are building the foundation for 

equality and prosperity for tomorrow’s generations. Numerous studies show that every dollar 

spent on education yields exponential returns, not just for our economy, but for the promise of a 

more open and democratic society. Yet, Hawai'i continues to spend the lowest amount of total 

state and county tax revenue on public education. That needs to change.  

Supporting this proposal will help lift Hawai'i's schools into the 21st Century. With additional 

funding, we can ensure that every child has access to a quality early learning system, wraparound 

support services, modern facilities, and engaging curriculum. We will also be able to provide 

greater resources for students with special needs, professional pay that reflects the value of our 

hardworking teachers, and programs that make the dream of higher education attainable for all 

local students.  

Investing in education delivers the promise of a brighter future for our island home. That's an 

opportunity that our children cannot afford to miss. Funding our keiki's future through a 

surcharge on second-home mansions, is a highly equitable method to go about this, and I 

wholeheartedly support this bill. 

Mahalo! 

 



 

Hawaiʻi State Legislature 
Hawai`i State Capitol, Conference Room 309 

January 30, 2024, 2:00 pm 
 

Testimony in Strong Support of HB1537 
PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF THE CONSTITUTION OF 

THE STATE OF HAWAII TO AUTHORIZE THE LEGISLATURE TO ESTABLISH A 
SURCHARGE ON RESIDENTIAL INVESTMENT PROPERTY TO INCREASE 

FUNDING FOR PUBLIC EDUCATION 
 
 

To:  Chair Woodson, Vice Chair Marten, and the House Committee on Education 

Members 

 
From: E. Brook Chapman de Sousa 

 

Subject: Support for HB1357, Increase Funding for Public Education 

 

I strongly support HB1357 for multiple reasons. I am a parent who sends her daughters 
to public schools. My eldest daughter is in high school. Four of her teachers are 
“emergency hires.” One of them left halfway through the year, and now my daughter 
has a long-term substitute teacher who recently told the class that he is deeply sorry but 
does not know the material. We are essentially teaching ourselves the content in the 
evenings using the computer. I experienced something similar as a public-school 
teacher in Hawaiʻi in 2006 when colleagues quit shortly after starting the job, one 
halfway through the year, leaving students without qualified teachers. I could go on with 
stories reflecting our lack of funding, like having ceiling tiles falling on students and 
friends leaving the state because they could not afford to raise their families here. 
HB1357 provides an opportunity to address these issues by increasing our funding and 
commitment to public education, children, families, and our future as a community. 
HB1357 will help us move away from being the lowest in the nation for education 
expenditures and benefit everyone by providing home-grown, highly qualified 
employees and an informed electorate with opportunities to thrive and contribute.   

Thank you for the opportunity to testify.  
 
 
 
E. Brook Chapman de Sousa 
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In Support of HB 1537 - PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF THE

CONSTITUTION OF THE STATE OF HAWAII TO AUTHORIZE THE LEGISLATURE TO ESTABLISH A

SURCHARGE ON RESIDENTIAL INVESTMENT PROPERTY TO INCREASE FUNDING FOR PUBLIC

EDUCATION

We support excellence and equity in education for all children in Hawai‘i. It is
only right that all children have the opportunity to develop their unique gifts
and to contribute to our society. To achieve this, we must have an effective
public school system. The pandemic and the recent Maui wildfires are two crises
proving the absolute necessity of diversified economic strength that can only be
achieved with an educated populace to meet current and future needs.

Yet Hawai‘i remains at the bottom of the U.S. scale in state and county funding
to public schools. As the only state that is one school district, we have an
uncommon opportunity to meet the needs of our transforming economy to
bring stability, health and prosperity to our families.

Our state school district can offer economies and speed of transformation to
our schools. However, having the state operate as a district has a downside for
the schools, teachers, and families. Only Hawai‘i fails to receive property taxes
to fund schools since those taxes go to the counties, not the state.

We count on the legislature to fund the state school budget, but often the
funds are not there to provide all that is needed to deliver services, innovative
instruction, competitive teacher salaries, and safe and learning-friendly
facilities.

HB 1537 would allocate a tax surcharge on residential investment property
(only) to increase public education funding. We urge you to support this
amendment and thank you for supporting public schools.

Deborah Bond-Upson
For the Parents for Public Schools of Hawai‘i Board

Parents for Public Schools Hawaii (PPSHI) is a not-for-profit 501(c)(3) volunteer organization of parents, community
members, and educators working to improve and support public education through family engagement. We are
committed to ensuring all children in Hawai`i have access to a quality public education.
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members, and educators working to improve and support public education through family engagement. We are
committed to ensuring all children in Hawai`i have access to a quality public education.
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Comments:  

Dear Representatives, 

My name is Colleen Rost-Banik and I am a Sociology Instructor at the University of Hawaii, 

Manoa. My research focuses on the sociology of education. 

I write in support of HB1537 and request that you support this bill as well. As is well 

documented, Hawaii's public education system is woefully underfunded and its teachers grossly 

underpaid. This has resulted in school facilities falling into disrepair, lack of resources for 

students, and an exodus of teachers leaving the profession. To the legislature's and governor's 

credit, critical steps have been made to try to address building repairs and the wave of qualified 

teachers exiting the teaching profession. Mahalo for beginning to address these serious issues. 

However, more needs to be done. Public schools need adequate funding for basic resources and 

to ensure that qualified teachers remain in the profession. Public schools are responsible for 

serving every young person in Hawaii—not just those with high test scores, stable housing and 

food, the means to hire tutors, and no behavioral or physical disabilities. Since 2008, there has 

been a 33% increase in the numbers of students from low-income families in the public schools, 

who now constitute a majority of students. Native Hawaiians, Filipino Americans, and other 

ethnic minority groups constitute 68% of the 172,000 public school students. Public education 

affects everyone, but is particularly important to our State’s most vulnerable children. 

As a human right afforded to all, education costs money. Public education is expensive – and that 

is OK. It is time that we become more comfortable with this. We cannot run education like a 

business and assume that it should be inexpensive and that its budget should not be significantly 

increased, especially to make up for the decades that it has been underfunded. Indeed, it is costly 

to educate the next generation. We should embrace this. If budgets are moral documents, then the 

money we put towards education reveals our commitment to it. Families who can afford to send 

their children to private schools in Hawaii often do. We must ask hard questions about why this 

is and reinvest in public education. 

Creating a residential investment property tax on property valued at $3,000,000 and over will 

assist in generating the money needed to augment the State budget for public education. I urge 

you to please support HB1537. 



Sincerely, 

Colleen Rost-Banik, Ph.D. 

 



My thanks to Chair Woodson and to the committee for taking the time to address this bill and read my 

testimony.  

I am in strong support of this bill. According to the US census the owner occupied housing rate for 

Hawaii is 61% ( https://www.census.gov/quickfacts/fact/table/HI/HSG445222#HSG445222 ) . That makes 

Hawaii 47th out of the 50 states. See Table 1 below sourced from US Census, edited to remove Puerto 

Rico and Washington D.C. ( https://data.census.gov/table/ACSDT5Y2018.B25008?q=Owner-

occupied%20housing%20unit%20rate,%202018-2022%20by%20state&tid=ACSDT5Y2022.B25008 ) 

Our housing crisis is not only an inventory problem, but also compounded by income inequality. Much of 

the inventory is owned by people that do not even live in Hawaii. The number of homes that are 

investment properties or just vacation homes drives down inventory and drives up prices. 

This bill opens the door to address these issues and represents a great starting point for correcting a 

huge part of the housing problem in Hawaii. I hope this kind of legislation is expanded in our state.  

 

Ben Devine  
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Table 1 (Note: Table edited to remove Puerto Rico and Washington D.C) 

Rank 
State 

Total: 
Owner 

occupied 
Renter 

occupied 
% Owner 
Occupied 

1 Maine 1,296,802 981,718 315,084 76% 

2 Minnesota 5,394,498 4,034,527 1,359,971 75% 

3 New Hampshire 1,301,042 971,783 329,259 75% 

4 West Virginia 1,781,035 1,325,528 455,507 74% 

5 Iowa 3,032,415 2,241,497 790,918 74% 

6 Vermont 599,602 442,088 157,514 74% 

7 Michigan 9,728,101 7,142,169 2,585,932 73% 

8 Utah 2,998,673 2,174,629 824,044 73% 

9 Pennsylvania 12,366,049 8,908,982 3,457,067 72% 

10 Delaware 924,444 664,813 259,631 72% 

11 Wyoming 567,639 406,435 161,204 72% 

12 Indiana 6,449,747 4,594,066 1,855,681 71% 

13 South Dakota 830,281 590,109 240,172 71% 

14 Idaho 1,657,779 1,169,931 487,848 71% 

15 Wisconsin 5,631,740 3,953,652 1,678,088 70% 

16 Montana 1,012,863 707,562 305,301 70% 

17 Alabama 4,745,881 3,311,450 1,434,431 70% 

18 Connecticut 3,466,662 2,408,700 1,057,962 69% 

19 South Carolina 4,819,128 3,345,363 1,473,765 69% 

20 Nebraska 1,852,809 1,285,720 567,089 69% 

21 Missouri 5,915,004 4,104,047 1,810,957 69% 

22 Kansas 2,828,708 1,957,677 871,031 69% 

23 New Mexico 2,049,476 1,411,420 638,056 69% 

24 Maryland 5,862,883 4,031,206 1,831,677 69% 

25 Ohio 11,327,784 7,782,257 3,545,527 69% 

26 Illinois 12,523,597 8,602,939 3,920,658 69% 

27 Kentucky 4,309,065 2,955,765 1,353,300 69% 

28 Mississippi 2,892,341 1,976,579 915,762 68% 

29 Virginia 8,169,581 5,522,835 2,646,746 68% 

30 North Dakota 726,653 490,887 235,766 68% 

31 Tennessee 6,496,195 4,377,881 2,118,314 67% 

32 Colorado 5,411,306 3,622,104 1,789,202 67% 

33 Louisiana 4,534,221 3,031,410 1,502,811 67% 

34 Arkansas 2,906,459 1,943,079 963,380 67% 

35 Oklahoma 3,808,014 2,537,974 1,270,040 67% 

36 Alaska 711,117 473,217 237,900 67% 

37 New Jersey 8,697,059 5,772,234 2,924,825 66% 

38 Massachusetts 6,579,553 4,364,655 2,214,898 66% 

39 North Carolina 9,882,910 6,540,849 3,342,061 66% 

40 Washington 7,151,776 4,652,472 2,499,304 65% 

41 Texas 27,285,450 17,683,785 9,601,665 65% 

42 Florida 20,166,501 13,009,337 7,157,164 65% 

43 Georgia 10,037,150 6,433,382 3,603,768 64% 

44 Rhode Island 1,014,869 649,256 365,613 64% 

45 Arizona 6,790,680 4,328,402 2,462,278 64% 

46 Oregon 3,993,967 2,545,176 1,448,791 64% 

47 Hawaii 1,377,998 837,800 540,198 61% 

48 New York 19,043,605 10,836,283 8,207,322 57% 

49 Nevada 2,885,149 1,630,950 1,254,199 57% 

50 California 38,329,281 21,294,130 17,035,151 56% 
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COMMITTEE ON EDUCATION 
 
 
BILL INSERT HB1537 
POSITION: SUPPORT 
 
Hearing Date: January 30, 2024 
 
Aloha Chair Woodson, Vice Chair La Chica, and Committee Members: 
 
Aloha United Way supports HB1537, which proposes amendments to the Hawaii State Constitution to increase 
funding for public education for the children and adults of Hawaii by authorizing the Legislature to establish, 
as provided by law, a surcharge on residential investment property valued at $3,000,000 or greater. 
 
There is a clear correlation between increased funding for public education and social and economic success 
for students, families, and those who work in public education. Investing funds into our education system will 
elevate our keiki, giving them substantial opportunity to thrive in our competitive economy, regardless of their 
income or social status. It will save ALICE families from difficult decisions like removing their keiki from our 
public school system in place of private education. ALICE stands for Asset Limited, Income Constrained, 
Employed, and refers to households who are employed but whose incomes are not sufficient to meet their 
basic costs. According to our 2022 report, more Hawai’i households have fallen below the ALICE Threshold, 
with an alarming increase in households now in poverty, from 9% in 2019 to 15% in 2022.  
 
As stated on HB1537, “A majority of public school students are now considered high-needs students… who 
quality for free or reduced price lunch, English language learners, or special education students.” Proposing 
amendments like HB1537 will improve a substantial number of ALICE families in multiple aspects of their lives. 
 
Thank you for the opportunity to testify and for your action to support ALICE families and the non-profit 
programs working to improve financial stability in Hawaii. We urge you to pass HB1537. 
 
Sincerely, 

                                                                                                         
 

Suzanne Skjold 
Chief Operating Officer 

Aloha United Way 

Kayla Keehu-Alexander 
Vice President, Community Impact 
Aloha United Way 
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Comments:  

TESTIMONY IN STRONG SUPPORT OF HB1537, PROPOSING AMENDMENTS TO 

ARTICLES VIII AND X OF THE CONSTITUTION OF THE STATE OF HAWAII TO 

AUTHORIZE THE LEGISLATURE TO ESTABLISH A SURCHARGE ON 

RESIDENTIAL INVESTMENT PROPERTY TO INCREASE FUNDING FOR PUBLIC 

EDUCATION 

Mahalo, 

  

Paul Holcomb 

  

Kāneʻohe, Hawaiʻi 

HD 49, SD 24 
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To: State of Hawaiʻi House EDN Committee 
 
Testimony re: HB1537  

Proposal to Establish a Surcharge on Residential Investment Property  
 
 

Aloha Esteemed Members of the State of Hawaiʻi House EDN Committee, 

I wholeheartedly support a state property surcharge tax to fund public 
education, and have advocated for this whenever possible for over a decade. 
However, I oppose HB1537 as currently written because: 

• It’s UNFAIR. 

• It’s too complicated. 

• It does not foster uniform responsibility and civic duty for all people 
living on the land to contribute their fair share to the education of 
future stewards of our ʻāina. 

Therefore, I respectfully request that the EDN work to amend HB1537 as follows: 

HB 1537 p. 7, LINE #14-17 Proposed Amendment 

14. The legislature may establish, as 
provided by law, a 

15. surcharge on residential 
investment property valued at 

16. $3,000,000 or greater to increase 
funding for public education 

17. for all of Hawaii’s children and 
adults. 

• The legislature may establish, as provided by law, a 
state surcharge equal to 1% of each property’s county 
tax bill.  

• This surcharge shall be paid directly to the State of 
Hawaiʻi by the property owner.  

• Monies collected shall be known as the State Public 
Education Tax (PET), and shall be managed separately 
from other state taxes. 

 
FAIRNESS.   

I’m in favor of graduated income taxes that redistribute wealth and keep a check 
on systemic economic disparity and ownership of limited resources. But, I’m not in favor 
of laws that singles out one group of people for different treatment.    

MsVOtt@gmail.com 
P.O. Box 825, Na‘alehu, HI  96772 808  854  1018 
FreeSpeech4us.com 

Vanessa Ott 

January 29, 2024 

lachica2
Text Box
 LATE *Testimony submitted late may not be considered by the Committee for decision making purposes. 

lachica2
Late



 p. 2 of 2 

LESS BUREAUCRACY. MORE SIMPLICITY.   
I favor uncomplicated and transparent government. My proposed amendment will 

eliminate the need for any new Department to figure out who owes what or complicated 
bureaucracies to managing collections.  A 1% surcharge on ALL county property tax 
bills is so simple to implement by data supplied by the counties, and clear to everyone.  

 
TAXES & PUBLIC EDUCATION ARE SHARED CIVIC DUTIES.  

Our laws reflect what we value as a civilization, and should enforce a shared 
responsibility to create and maintain a just, equitable, cooperative, sustainable, and 
functional society. High quality public education is a significant factor in a well-
functioning society.  The costs for high quality public education for all of our state 
residents is a burden that must be shared by everybody!   

Hawaiʻi needs laws that help our citizens understand their shared responsibility in 
public education every time they pay their property taxes.  We do not need laws that 
reinforce the apathy far too many in this state have toward public education. (We do 
have one of the highest rates of private school enrollment which equals public education 
abandonment.) Please don’t encourage this disconnected attitude to prevail with 
HB1537 as it is written. 

My family is paying a mortgage on about 1/3 acre 3-bedroom, 2-bath in rural 
Hawaiʻi and our property taxes are around $600 annually. A 1% surcharge, $6, is 
certainly affordable. Even a 2% surcharge is less than what I donate to Wikipedia each 
year.  Hawaiʻi property owners can afford this surcharge. 

According to County Tax Valuation Reports for Fiscal Year 2023-2024,1  a 1% 
tax would generate at least 29 million dollars annually for state public education.  A 2% 
tax would generate 58 million dollars annually.  

 

COUNTY 
COUNTY PROPERY 

TAX 
1% STATE 

SURCHARGE 
Kaui $219,182,000 $2,191,820 
Honolulu $1,717,868,000 $17,178,680 
Maui $532,959,000 $5,329,590 
Hawaiʻi $478,747,000 $4,787,470 

 TOTAL =  $29,487,560 
Mahalo for your consideration, 
 
 
Vanessa Ott 

 
1 https://www.realpropertyhonolulu.com/state-reports/2023/ 
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Comments:  

I support this bill. 
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TESTIMONY TO THE HAWAI'I HOUSE COMMITTEE ON EDUCATION

Item: HB1537 - Proposing amendments to Articles VIII and X of the Constitution of the
State of Hawaii to authorize the legislature to establish a surcharge on residential
investment property to increase funding for public education

Position: Support

Hearing: January 30, 2024, 2:00 p.m., Conference Room 309

Submitter: Osa Tui, Jr. – President, Hawai'i State Teachers Association

Chair Woodson, Vice Chair La Chica, and members of the committee,

The Hawai'i State Teachers Association supports HB1537. This bill proposes amendments to the
Hawai'i State Constitution to increase funding for public education for the children and adults of Hawai'i
by authorizing the legislature to establish, as provided by law, a surcharge on residential investment
property valued at $3,000,000 or greater.

Increasingly Hawai'i is becoming the playground for the mega-wealthy. It is unconscionable that as they
harvest the benefits and splendors that these lands offer, they don’t also give back to our schools which
are falling apart and not providing our keiki with the schools they deserve.

Educating our keiki is everyone's kuleana. While the counties may feel this is taking from pots of money
that should be exclusive to them, that ignores the fact that the state has to support the counties in
numerous ways as well. We cannot remain siloed when it comes to investing in the future of Hawai'i - the
keiki o ka 'āina.

Ultimately, this would put the decision on whether our keiki are worthy of such investment in the hands of
the voters of this state. The legislature was brave to put something similar on the ballot in 2018. Since
then, the rich have only gotten richer and the struggles of the working class have only been exacerbated.
Now is the time to put this on the ballot once again.

The Hawai'i State Teachers Association asks your committee to support this bill.

lachica2
Text Box
 LATE *Testimony submitted late may not be considered by the Committee for decision making purposes. 

lachica2
Late



HB-1537 

Submitted on: 1/30/2024 7:13:39 AM 

Testimony for EDN on 1/30/2024 2:00:00 PM 

Submitted By Organization Testifier Position Testify 

Angela Melody Young CARES Support In Person 

 

 

Comments:  

CARES testifies in strong support. 
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RE: HB 1537 -PROPOSING AMENDMENTS TO ARTICLES VIII AND X OF THE
CONSTITUTION OF THE STATE OF HAWAII TO AUTHORIZE THE LEGISLATURE
TO ESTABLISH A SURCHARGE ON RESIDENTIAL INVESTMENT PROPERTY TO
INCREASE FUNDING FOR PUBLIC EDUCATION.

Position: Strong Support

January 30, 2024

Chair Woodson, Vice Chair La Chica, and Members of the Committee:

My name is Christine Russo and I am a teacher at James Campbell High School.
Like many schools across the state, Campbell High is experiencing a shortage of
qualified teachers, particularly in math. We continue to talk about declining
proficiency in math however we are setting ourselves up for failure when year
after year, students are being taught by emergency hires and long-term subs.
We need a comprehensive plan to make teaching a more attractive profession
and providing teachers with competitive compensation is one way to attract
talented individuals into this profession.

We also need adequate funding to properly support our students, especially our
high needs population of students such as those with disabilities, English
Language Learners, and students that come from households with limited
means. Adequate funding could also help us support students’ in the context of
physical health andmental health services.

Another area of focus is on properly funding school security measures such as
increasing compensation for school security personnel. School security are
some of the lowest paid employees on campus yet they are responsible for
monitoring school campuses to ensure our students’ safety. Keeping students
safe while they are with us in our public schools must be priority #1.

Finally, this measure could help to ensure we have proper funding for
expanding public pre-k throughout our state. This is an e�ort that the
legislature has been working hard on over the last several years and bringing
this plan to fruition will require adequate funding.

For these reasons, please consider passing this important measure. Mahalo!

Christine Russo

http://www.capitol.hawaii.gov/session2024/Bills/HB1537_.pdf
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Comments:  

To Whom It May Concern,  

As a home owner in the state of Hawaii and a parent of students in the public education system 

in which I teach, I support this bill. It is completely reasonable to expect those who are profitting 

off of the state of Hawaii to contribute to the state's well being.  Not only will this fund support 

public school students, but it will support the culture and well being of all in our state.  

When a place takes care if it's most vulnerable, all people benefit.   

It's time to truly live our shared value of aloha and expect everyone to contribute to the state's 

well being in an equitable way.  

Jessica Kato 
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