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In consideration of
SENATE BILL 2591, SENATE DRAFT 1
RELATING TO BURIAL SITES

Senate Bill 2591 Senate Draft 1 proposes to impose a fine on any landowner for failure to disclose and
record the existence of burial sites or archaeological sites on their property to the Bureau of Conveyances
that the landowner knew or should have known of, and for failure to record their property with the Hawaii
Register of Historic Places prior to or concurrently with a real estate transaction when the landowner
knew or should have known that an obligation existed to record with the Bureau of Conveyances. The
Department of Land and Natural Resources (Department) supports this measure.

Section 2 of this bill amends chapter 508 Hawaii Revised Statutes (HRS) to impose a fine of $1,000 for
knowingly failing to record the presence of an archaeological site, burial site or property listed in the
Hawaii Register of Historic Places or for failure disclose the presence of such at the time of a real estate
transaction.

Use of a property is sometimes affected by the presence of previously identified or listed historic
properties or burial sites. Such properties should be, but are not always, recorded with the Bureau of
Conveyances. Even when such properties are recorded, the Department is aware that their presence is
not always disclosed to the buyer at the time of a real estate transaction. As a consequence of the failure
to record or disclose, property owners are sometimes surprised to learn of the presence of historic
properties or burials on their land. Occasionally they only learn of the presence of such sites after they
have been disturbed or damaged. New owners of a property should not find out after the fact that such
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sites exist on their land. Moreover, it extremely difficult properly plan for or protect places if they are
not recorded or disclosed. The Department believes that this measure addresses these issues.

Mahalo for the opportunity to testify in support this measure.
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B OFFICE OF HAWAIIAN AFFAIRS
‘Olelo Ho¢ike ‘Aha Kau Kanawai

SB2591 SD1

RELATING TO BURIAL SITES
Senate Committee on Judiciary

February 28, 2024 10:00 a.m. Room 016

The Office of Hawaiian Affairs will recommend to the Board of Trustees that it
SUPPORTS SB2591 SD1 and request amendments. If passed, the bill would fine land
owners $1,000 should they not disclose a burial site, archaeological site, or historic property

on their property. For burials and archaeological sites, they must be recorded with the
bureau of conveyances on the landowner’s property deed. Further, a historic property must
be recorded with the Hawai‘i Register of Historic Places (HRHP) prior to or concurrently
with a real estate transaction when the landowner knew of or should have known that the
obligation existed.

OHA supports disclosure of this information to raise awareness and to improve
protections and access. Too often OHA has seen burials go unrecorded with the Bureau of
Conveyances despite being mandated by the Hawai‘i Administrative Rules (HAR). This
creates problems for recognized descendants who want to care for and access the burials.
The problem is further compounded when burial protections enshrined in a burial treatment
plan (BTP) are observed by one landowner but not the succeeding landowner due to a
failure to record the burial properly. Even with letters from OHA and the State Historic
Preservation Division (SHPD) calling for access and adherence to burial protections, OHA
has witnessed pushback from private landowners in some cases. Thus, this measure should
help alleviate this issue that has at times ended up in costly litigation.

However, the additional requirement to record a historic property with the HRHP
may be unnecessary and overly onerous. The process to get on the HRHP can take time to
get agendized with the Hawai‘i Historic Places Review Board. Additionally, application
materials often need to be completed by a historic preservation professional creating
additional unnecessary barriers. Most historic properties are typically eligible for the HRHP
but never listed due to the additional processes involved. While such a listing with the
HRHP can provide additional tax breaks to the landowner and provide greater awareness
of the property’s existence during permitting processes, OHA feels its ultimately not
necessary to be listed on the HRHP when being considered as part of HRS 6E (State level
historic preservation) or National Historic Preservation Act (Federal level historic
preservation) review. Having the historic property listed with the property deed at the
Bureau of Conveyances should be enough to ensure proper recordation and provide
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necessary evidence if access or protection issues get litigated. Thus, we recommend the
following amendments highlighted:

SECTION 1. The purpose of this Act is to impose a fine of $1,000 on any
private landowner who:

H—Fails to disclose and record the existence of burial sites or
archaeological sites on their property to the bureau of conveyances that the
landowner knew or should have known of; and

SECTION 2. Chapter 508D, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

"§508D-  Failure to record or disclose a burial site, archaeological site,
or historic property; penalty. There shall be imposed a fine of $1,000 on any
landowner who:

5 Fails to disclose and record with the bureau of conveyances burial or
archaeological sites located on the landowner's property that the landowner knew
of or should have known of; or

For the above reasons, OHA urges the Committee to PASS SB2591 SD1 with our
proposed amendments. Mahalo for the opportunity to testify on this measure.
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Long overdue! Absolutely support!
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