
*B. NO. 24Gf.
A BILL FOR AN ACT

RELATING TO PUBLIC LAND LIABILITY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. Act 190, Session Laws of Hawaii 1996 (Act 190),

2 created a process for the State and counties to provide legally

3 adequate warning signs to warn the public of potentially

4 dangerous ocean conditions adjacent to state beach parks and

5 county beach parks. Act 190 also established the task force on

6 beach and water safety.

7 Over the ensuing 27 years, the department of land and

8 natural resources (department) and the counties have posted the

9 requisite warning signage at state beach parks and county beach

10 parks in consultation with the task force on beach and water

11 safety, adequately warning of ocean dangers at virtually all

12 public beaches that warrant the signage.

13 Section 171-8.6, Hawaii Revised Statutes, provides for a

14 risk assessment working group that was established 20 years ago

15 pursuant to Act 82, Session Laws of Hawaii 2003 (Act 82) . Act

16 82 also mandated the adoption of rules for warning sign design

17 and placement of warning signs to warn the public of the
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1 potential danger and risks of the natural conditions on improved

2 public lands.

3 When the signage initiatives were new, it made sense to

4 assemble the task force and working group to guide staff on new

5 methods to warn the public. The department and the counties

6 however are no longer reliant on them regarding design and

7 placement of warning signs. State and county staff routinely

8 continue to maintain and manage warning signage, along with a

9 variety of other closure and regulatory signage in an internal

10 process that is institutionalized as an essential element of

11 management. Rarely, new trail, park, or beach locations are

12 identified that need warning signage, as this process is

13 predominantly sign monitoring and replacement due to deleterious

14 sign conditions.

15 The purpose of this Act is to abolish the task force on

16 beach and water safety and the risk assessment working group,

17 and to require the design and placement of warning signs,

18 devices, and systems on certain areas of the State to be

19 approved by the chairperson of the board of land and natural

20 resources for state lands and to be approved by the mayors of

21 the respective counties for county lands. This Act is intended

22 to eliminate bureaucracy and an unfunded mandate to manage and
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1 assemble groups that have not and may not need to meet for years

2 at a time but maintain the liability protection for the

3 government.

4 SECTION 2. Section 663-1.56, Hawaii Revised Statutes, is

5 amended to read as follows:

6 “[-E-]~663-1.56[]-] Conclusive presumptions relating to duty

7 of public entities to warn of dangers at public beach parks.

8 (a) The State or county operating a public beach park shall

9 have a duty to warn the public specifically of dangerous

10 shorebreak or strong current in the ocean adjacent to a public

11 beach park if these conditions are extremely dangerous, typical

12 for the specific beach, and if they pose a risk of serious

13 injury or death.

14 (b) A sign or signs warning of dangerous shorebreak or

15 strong current shall be conclusively presumed to be legally

16 adequate to warn of these dangerous conditions, if the State or

17 county posts a sign or signs warning of the dangerous shorebreak

18 or strong current and the design and placement of the warning

19 sign or signs has been approved by the chairperson of the board

20 of land and natural resources[. Thc chairpcrson ohall concult

21 thc govcrnor’c task forcc on ~ watcr cafcty prior to

22 approving thc dccign and placcmcnt of thc warning øign or
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signs.] for state beach parks and the mayor of the county in

which the sign or signs shall be placed for county beach parks.

(c) A sign or signs warning of other extremely dangerous

natural conditions in the ocean adjacent to a public beach park

shall be conclusively presumed to be legally adequate to warn of

the dangerous natural conditions, if the State or county posts a

sign or signs warning of the extremely dangerous natural

condition and the design and placement of the sign or signs have

been approved by the chairperson of the board of land and

natural resources[. Thc chairpcrson shall consult thc task

forcc on bcach and watcr safcty prior to issuing an approval of

thc dcsign and placcmcnt of a warning sign or signs pursuant to

thio ocction.] for state beach parks and the mayor of the county

in which the sign or signs shall be placed for county beach

parks.

[(d) Thc Statc or county opcrating a public bcach park may

~inhmi t n rnmnrrhrn~i yr ni nn fnr wni na nf ~.~narronn n~tur~1

-vnr~~ t- nn~, I n thr’ rirr’nn publ4~e ~“1~’

,_c i—i.-...—~ ~ __.~ , _~._,_zl ~ ~

.‘..~ ~.. park t(Th thr’

chai=~

rcvicw thc plan for adcquacy of thc warning as wcll as thc

dcoign and placcmcnt of thc warning signs, dcviccc, or

syatcms. Thc chairpcrson shall consult with thc task forcc on

1 V~~~11V(’1’~ t~~Hrm r~Hn 1 1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

LNR-05 (24)



Page 5

plan. Thc task forcc on bcach and watcr safcty may scc]c public

commcnt on thc plan. In thc cvcnt that thc chairpcrson approvcs

thc plan for thc particular bcach park aftcr consulting with thc

task forcc and thc Statc or county posts thc warnings providcd

for in thc approvcd plan, thcn thc warning signs, dcviccs, or

systcms shall bc conclusivcly prcsumcd to bc lcgally adcguatc to

warn for all dangcrous natural conditions in thc occan adjaccnt

to thc public bcach

-(-e-)-] Cd) Neither the State nor a county shall have a duty

to warn on beach accesses, coastal accesses, or in areas that

are not public beach parks of dangerous natural conditions in

the ocean.

[-(-f-)-] Ce) Neither the State nor [any] a county shall have a

duty to warn of dangerous natural conditions in the ocean other

than as provided in this section.

[-(-q-)-] (f) In the event that a warning sign, device, or

system posted or established in accordance with this section is

vandalized, otherwise removed, or made illegible, the conclusive

presumption provided by this section shall continue for a period

of five days from the date that the vandalism, removal, or

illegibility is discovered by the State or county. The State or
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1 bcach and watcr safcty prior to issuing an approval of thc
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county operating a public beach park shall maintain a record

regarding each report of vandalism, removal, or illegibility

that results in the replacement of a warning sign, device, or

system at a State or county public beach park. The record shall

include the date and time of the reporting and the replacement

of the warning sign, device, or system. [Thc Statc and county

chall providc a copy of thc rccord annually to thc chairpcroon

of thc board of land and natural rccourcco and thc tack forcc on

bcach and watcr cafcty.

-(-h-)-] (g) The chairperson shall consider the needs of the

public to be warned of potentially dangerous conditions in the

ocean adjacent to a public beach park prior to issuing an

approval for the design and placement of a warning sign [or a

comprchcnoivc plan] . The chairperson may require warning

devices or systems in addition to the signing before approving

the design and placement of a warning sign [or a comprchcncivc

plan]. The approval of the design and placement of a warning

sign, device, or system [or comprchcncivc plan] provided in this

section shall be a discretionary decision under chapter 662.

[-(-4-)-] (h) Chapter 91 shall not apply to any process,

including any action taken by the chairperson, established or

made pursuant to this section.
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[-(-~-4-J (i) Nothing in this section shall be construed to have

an impact upon governmental liability for the performance of

rescue services or duties and responsibilities of lifeguards

other than the duty to warn as set forth in this section.”

SECTION 3. Section 663-52, Hawaii Revised Statutes, is

amended to read as follows:

“[-t] §663-52 [3-] Conclusive presumptions relating to duty of

public entities to warn of dangers on improved public lands.

(a) A sign or signs warning of dangerous natural conditions on

improved public lands shall be conclusively presumed to be

legally adequate warning of the dangerous natural conditions of

which the sign or signs warn, if the State or a county posts a

sign or signs warning of the dangerous natural conditions and

the design and placement of the warning sign or signs are

approved by the [board. Thc board chall concult thc rick

aoccccmcnt working group cctablichcd by chaptcr 171, prior to

thc dccign and placcmcnt of a warning cign purcuant tn

-~—] chairperson of the board for state beach parks

approvi~,

~ .~ccti

and the mayor of the county in which the sign or signs shall be

placed for county beach parks.

[(b) Thc Statc or a county may cubmit to thc board a

comprchcncivc plan for warning of dangcrouc natural conditionc
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at a particular arca of improvcd public lands. Thc board shall

rcvicw thc plan for adcguacy of thc warning as wcll as thc

dcsign and placcmcnt of thc warning signs, dcviccs, or

systcms. Thc board shall consult with thc ris]c asscssmcnt

working group bcforc approving thc plan. Thc risk asscssmcnt

wor]cing group shall scck public commcnt on thc plan. In thc

cvcnt that thc board aftcr consulting with thc risk asscssmcnt

working group approvcs thc plan for a particular arca of

improvcd public lands, and thc Statc or a county posts thc

warnings providcd for in thc approvcd plan, thcn thc warning

signs, dcviccs, or systcms shall bc conclusivcly prcsumcd to bc

lcgally adcguatc warning of all dangcrous natural conditions on

thc improvcd public lands.]

[-(-e-)-] (b) The State or a county shall have no duty to warn

of dangerous natural conditions on unimproved public lands.

[-(-4-)-] (c) If a warning sign, device, or system is posted or

established in accordance with this section on unimproved lands,

the posting or establishment of the warning sign, device, or

system shall not create a duty on the part of the State or

county to warn of other dangerous natural conditions on

unimproved lands or to place or establish an additional warning
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1 sign, device, or system in other locations on the unimproved

2 lands.

3 [-(-a)-] (d) The State and the counties shall implement and

4 maintain a sign inspection program in which a park caretaker or

5 other authorized person conducts documented inspections of all

6 signs in the park or trail area on a quarterly or more frequent

7 basis.

8 Records shall be kept under the sign inspection program

9 which document the date of each sign inspection and whether the

10 particular sign inspected was in place, free of vandalism, and

11 legible. [Thc Statc and thc countics shall annually providc thc

12 board with a copy of thc documcntation of all sign inspcctions

13 undcr thc sign inspccuion program.]

14 The conclusive presumption provided by this section shall

15 continue for any sign posted pursuant to this section for a

16 period of one hundred twenty days after the last inspection that

17 documented that the sign was in place and legible, after which

18 the presumption shall lapse until the time at which the sign is

19 subsequently inspected and documented to be in place and in

20 legible condition.

21 In any circumstance in which the conclusive presumption

22 lapses because of the lack of a documented inspection, the
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1 presumption shall be reestablished if the State or county, as

2 the case may be, proves by a preponderance of the evidence that

3 at the time of the incident at issue, the sign was in place and

4 in legible condition.

5 [(f) Thc board shall adopt rulcs pursuant to chaptcr 91

6 cstablishing standards to guidc thc dcpartmcnt of land and

7 natural rcsourccs and thc risk asscssmcnt working group in thc

8 gcncral dcsign and placcmcnt of warning signs; providcd that

9 chaptcr 91 shall not apply to any othcr proccss or action

10 nhirsuant to this part.

11 (g) Thc Statc an~ ~1~c countics shall implcmcnt

rcporting and rccordkccping program whcrcby all known

accidcnts in park and trail arcas arc documcntcd on an accidcnt

rcport form, and all such accidcnt rcports arc kcpt on a

pcrmancnt basis. Thc risk asscssmcnt working group shall rcvicw

and usc accidcnt rcports kcpt as part of this program as part of

its consultation to thc board undcr this scction.]”

SECTION 4. Act 190, Session Laws of Hawaii 1996, as amended

by Act 101, Session Laws of Hawaii 1999, as amended by Act 170,

Session Laws of Hawaii 2002, as amended by Act 152, Session Laws

of Hawaii 2007, is amended by amending section 3 to read as

follows:
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“SECTION 3. [Thcrc is cstablishcd thc task forcc on bcach

and watcr safcty which shall bc administrativcly attachcd to thc

dcpartmcnt of land and natural rcsourccs. Thc task forcc shall

providc consultation to thc chairpcrson of thc board of land and

natural rcsourccs rcgarding thc dcsign and placcmcnt of warning

signs, dcviccs, or systcms at public bcach parks including any

comprchcnsivc plan submittcd by thc Statc or county opcrating a

public bcach park to thc chairpcrson of thc board of land and

natural rcsourccs for approval. Thc task forcc shall consist of

thc following mcmbcrs, who shall scrvc without compcnsation:

-(-1-)- Thc chairpcrson of thc board of land and natural

rcsourccs, or a dcsignatcd rcprcscntativc;

-(-2-)- Thc dircctor of busincss, cconomic dcvclopmcnt, and

~= r1 nrri - nr n urn, nnntrcl rrnrrnrntntHvc;

crrrr.

P.’I~inn.~~

...,q

-(-3-)- Thc chairpcrson of thc dcpartrnont of occanography at

thc Uni~i~ of Ilawaii at ~ or a dooignatcd

rcprcscntative-; an~

-(-4-)- Four pcrsons appointcd by tha ~ovaraor, ac~eh-of whom

shall bc publicly cmploycd watcr safcty pcrsonncl;

providcd that thc govcrnor shall appoifit onc pcrson

from cach of thc rcspcctivc countics.

Thc chairpcrson of thc board of land and natural rcsourccs
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shall scrvc as chairpcrson of thc task forcc. Thc task

forcc shall submit a rcport of its rccommcndations ts thc

lcgislaturc and thc govcrnor no latcr than twcnty days prior to

thc convcning of thc 1997, 1998, and 1999 Rcgular Scssion.]

Repealed.

SECTION 5. Section 171-8.6, Hawaii Revised Statutes, is

repealed.

[“[fl71 8.61 Risk asscsoxncnt working group. (a) Thcrc is

cstablishcd a risk asscssmcnt working group that shall bc

administrativcly attachcd to thc dcpartmcnt. Thc risk

asscssmcnt working group shall providc consultation to thc board

rcgarding thc dcsign and placcmcnt of warning signs, dcviccs, or

systcms on improvcd public lands as dcfincd in scction 663 51,

including any comprchcnsivc plan submittcd by thc Statc, a

county, or managing cntity, to thc board for approval. Thc risk

asscssmcnt working group shall consist of thc following mcmbcrs,

who shall scrvc without compcnsation:

-(-1-)- Thc chairpcrson of thc board, or dcsigncc;

-(-2-)- Thc mayor of cach county, or dcsigncc;

-(-3-)- Thc administrators of thc dcpartmcnt’s division of

forcstry and wildlifc and thc division of statc parks,

or thcir dcsignccs;
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-(4-)- Thc attorney general, or designee; and

-(4)- A person appointed by the chairperson of the board

knowledgeable in warning sign design.

[(b)] Thc risk assessment working group shall submit a

report of its recommendations and of the consultation provided

to the board of land and natural resources under [Act 82,

Session Laws of Hawaii 2003], including a listing of warning

signs, devices, and systems on improvcd and unimprovcd public

lands subsequently approvcd or disapprovcd by the board, to the

legislature no later than twenty days prior to the convening of

.1 ion. “]

SECTION 6. Statutory material to be repealed is bracketed

and stricken. New statutory material is underscored.

SECTION 7. This Act shall take effect upon its approval.

LNR-05 (24)



~B. NO.i’~C’

Report Title:
Beach and Water Safety Task Force; Risk Assessment Working Group

Description:
Abolishes the Task Force on Beach and Water Safety and the Risk
Assessment Working Group. Requires the design and placement of
warning signs, devices, and systems to be approved by the
Chairperson of the Board of Land and Natural Resources for state
beach parks and the county mayors for county beach parks.

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.
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JUSTIFICATION SHEET

DEPARTMENT: Land and Natural Resources

TITLE: A BILL FOR AN ACT RELATING TO PUBLIC LAND
LIABILITY.

PURPOSE: To abolish the Task Force on Beach and Water
Safety and Risk Assessment Working Group;
and to require the design and placement of
warning signs, devices, and systems to be
approved by the Chairperson of the Board of
Land and Natural Resources (Board) for state
beach parks and the respective county mayors
for county beach parks.

MEANS: Amend sections 663-1.56 and 663-52, Hawaii
Revised Statutes (HRS); amend section 3 of
Act 190, Session Laws of Hawaii (SLH) 1996,
as amended by Act 101, SLH 1999, as amended
by Act 170, SLH 2002, and as amended by Act
152, SLH 2007; and repeal section 171-8.6,
HRS.

JUSTIFICATION: Two groups were created for two comparable
signage programs to warn beach, park, and
trail users of hazardous natural conditions.
The Task Force on Beach and Water Safety was
established 27 years ago pursuant to Act
190, SLH 1996, and the Risk Assessment
Working Group was established 20 years ago
in section 171-8.6, HRS, pursuant to Act 82,
SLH 2003. Act 82, SLH 2003, also mandated
the adoption of Hawaii Administrative Rules,
title 13, chapter 8, in 2006. At the time,
the initiatives were new and required a
panel of subject matter experts to guide in
the design and placement of the signage.
These groups were intended to advise the
Chairperson of the Board regarding the
design and placement of warning signs,
devices, or systems at public beach parks
and improved public lands.

Since then, virtually all managed public
beaches, parks, and trails have been
examined and the requisite warning signs are
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in place. State and county staff are
required to ensure the legibility and
maintenance of the signage. On occasion,
due to a change in natural conditions or
management, new sign locations are
identified, and warning signs are installed.
Over the ensuing decades, this activity has
become an institutionalized element of
government beach, park, and trail
management. The two groups have not
assembled for over 15 years and are now
defunct and no longer necessary to
effectuate proper warnings of dangers at
public beach parks and improved public
lands. The signs fulfill the duty to warn
and decrease liability for the State and
counties.

The amendments to sections 663-1.56 and 663-
52, HRS, require the design and placement of
warning signs, devices, and systems on
certain areas of the State to be approved by
the Chairperson of the Board for state beach
parks and the respective county mayors for
county beach parks without consulting the
Task Force on Beach and Water Safety or the
Risk Assessment Working Group. The repeal
of section 171-8.6, HRS, sunsets the Risk
Assessment Working Group.

Impact on the public: Placement of warning
signs, devices, and systems at certain areas
of the State would not be compromised as the
approval on the placement of signage would
be delegated to the Chairperson of the Board
and the respective county mayors.

Impact on the department and other agencies:
This bill would provide the Department with
more efficacy to identify new sign locations
and install warning signs as needed due to a
change in natural conditions or management
while maintaining the State and counties’
duty to warn and decreasing liability with
existing signage. This bill would also
provide the Department with more time and
resources in managing, maintaining, and

LNR-05 (24)



Page 3 “~ ~4eZ$I~6

improving the design and placement of
warning signs, devices, or systems at public
beach parks and improved public lands.

GENERAL FUND: None.

OTHER FUNDS: None

PPBS PROGRAM
DESIGNATION: LNR 806 and LNR 804.

OTHER AFFECTED
AGENCIES: City and County of Honolulu, Neighbor Island

Counties.

EFFECTIVE DATE: Upon approval.
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