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HOUSE BILL 755, HOUSE DRAFT 1
RELATING TO AQUATIC NUISANCE SPECIES

House Bill 755, House Draft 1 proposes to authorize the Department of Land and Natural
Resources (Department) to adopt rules to prevent and respond to the introduction of aquatic
invasive and nuisance species from discharges incidental to the normal operation of a vessel and
contemplate the relationship between the federal Vessel Incidental Discharge Act of 2018, as
amended, and state law. The Department supports this measure.

Pursuant to Section 26-15(b), Hawaii Revised Statutes (HRS), the Department is responsible for
managing and administering the aquatic and terrestrial wildlife resources of the State. The State
of Hawai‘i has approximately 549 known aquatic nuisance species, more than any other U.S.
state or territory, with an estimated 80% arriving in state waters via vessel traffic. Aquatic
nuisance species can have significant adverse impacts on Hawai‘i’s economy, culture, public
health, and ecosystem. Hawai‘i’s native aquatic species are particularly vulnerable to the impacts
of aquatic nuisance species due to a high rate of endemism, meaning many are without natural
predators or natural competition. Nuisance species prey upon Hawai‘i’s native species,
outcompete them for food, light, and space, and even infect them with disease. Examples of
harmful aquatic nuisance species that have arrived via vessel discharges include prickly seaweed
(Acanthophora spicifera) which now covers reefs on all main Hawaiian Islands and orange
keyhole sponge (Mycale armata) that outcompetes native sponges and corals.

Section 187A-32, HRS, designates the Department as “the lead state agency for preventing the
introduction and carrying out the destruction of alien aquatic organisms through the regulation of
ballast water discharges and hull fouling organisms.” While ballast water and hull fouling are
often the focus of discussions surrounding aquatic nuisance species prevention, many studies



have shown that other vessel discharges, such as bilge water, anchor chain locker effluent
discharge, or runoff from rinsing decks can carry bacteria, larvae, and macroorganisms.
Although many aquatic nuisance species have already become established in Hawaiian waters,
we can take measures to prevent new species of concern from arriving such as the highly deadly
Stony Coral Tissue Loss Disease (SCTLD) that has been devastating reefs in the Caribbean and
has been shown to be transmitted through vessel discharges.

There are two separate and important reasons that the Department needs the authority to regulate
discharges incidental to the normal operation of a vessel other than ballast water and hull fouling.
The first, as noted above, is the need to immediately adopt administrative rules that will prevent
the introduction of SCTLD into state waters. Discharges other than ballast water and hull
fouling are potential vectors for SCTLD. The amendments made by House Bill 755, House
Draft 1 will allow the Department to regulate those other critical vectors.

The second reason is for state enforcement to protect state waters after the final federal
regulations take effect under the Vessel Incidental Discharge Act of 2018 (VIDA). The federal
VIDA regulations are currently projected to take effect in 2025. Once adopted, they will
preempt the State of Hawai‘i from adopting or enforcing any state law or regulation with respect
to any discharge incidental to the normal operation of a vessel that is subject to regulation under
VIDA unless the state requirement is identical to, or less protective than, the federal VIDA
regulations. Providing the Department with authority to regulate all discharges incidental to the
normal operation of a vessel will allow the State to mirror VIDA regulations. This will enable
Hawai‘i to conduct its own enforcement actions and collect any fines imposed on violators under
state procedures and in state courts.

House Bill 755, House Draft 1 also significantly increases potential penalties for violations to
reflect the severity of the economic impact the introduction of new aquatic nuisance species can
have on the State. The maximum penalties proposed in House Bill 755, House Draft 1 would
provide a meaningful deterrent for large, multinational shipping companies and are similar to the
penalties for a VIDA violation under section 309 of the Clean Water Act (CWA) (33 U.S.C.
1319). The Department notes that section 309 of the CWA does provide lower minimum
penalties for violations, which are appropriate for unintentional recordkeeping and other
paperwork violations that do not result in an unauthorized discharge in state waters.

Lastly, the Department is aware of concerns raised by the Hawaii Harbor Users Group and
continues to work with them to develop a mutually agreeable amendment.

Mabhalo for the opportunity to submit testimony in support of this measure.
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WRITTEN TESTIMONY ONLY
February 28, 2023

Representative Kyle T. Yamashita, Chair
Representative Lisa Kitagawa, Vice Chair
House Committee on Finance

RE: House Bill 755, H.D. 1 - RELATING TO AQUATIC NUISANCE SPECIES
Hearing date: February 28, 2023, 10:00 a.m.

Aloha Chair Yamashita, Vice Chair Kitagawa, and Members of the Committee:

Thank you for the opportunity to submit testimony on behalf of Young Brothers, LLC (“’YB”) noting
significant concerns and offering OPPOSITION for House Bill 755, H.D. 1 — Relating to Aquatic Nuisance
Species.

YB is a common carrier by water, transporting property by tug and barge between the islands of O‘ahu,
Hawai‘i, Kaua‘i, Maui, Moloka‘i, and Lana‘i. YB is currently the only water carrier authorized to transport
property under Chapter 271G, Hawaii Revised Statues (“HRS”) (i.e., the Hawaii Water Carrier Act), subject to
the regulatory authority of the Public Utilities Commission of the State of Hawaii (“PUC”). Since 1900,
customers across Hawaii have relied on YB’s frequent, regular, and universal sailings to serve as the bridge that
connects all communities in this island-state.

This measure would authorize the Department of Land and Natural Resource (“DLNR”) to adopt rules
to prevent and respond to the introduction of aquatic nuisance species from discharges incidental to the normal
operation of a vessel and contemplate the relationship between the federal Vessel Incidental Discharge Act of
2018 (“VIDA”), as amended, and state law.

YB notes that the maritime industry is already heavily regulated, including with respect to cargo vessel
discharges incidental to their normal operation, and should not be further burdened with unnecessary additional
requirements on cargo operations. The federal government already strictly regulates ocean cargo vessels,
including through VIDA. YB complies with such environmental regulations.

Accordingly, YB opposes this measure’s apparent legislative grant of authority to DLNR to add a
potentially redundant layer of state regulatory oversight in addition to that which is already provided by federal
agencies. In this regard, there are important and unresolved questions about the resulting regulatory structure
that would result if this measure were passed. For example, it appears that one result will be that DLNR
regulations will duplicate federal regulations (provided under VIDA) and vessel owners would then be subject
to vessel inspections by separate federal and state agencies and potentially separate enforcement actions,
prosecutions, and penalties driven by separate federal and state agencies. We understand VIDA apparently
requires the U.S. Coast Guard (“USCG”) to work with individual states in drafting regulations that would pertain
to any co-enforcement regimes and the USCG will engage stakeholders to gain input. As far as we know, such
discussions with states and engagement with stakeholders has not yet commenced. It is not clear to what extent
the issues of parallel inspections, enforcement actions, prosecutions, and fines will be addressed by federal and
state discussions, and what impact, if any, specific stakeholder input will have on the USCG’s resulting
regulations and guidelines for states. YB also opposes the high fine structure contained in this measure.

1331 N Nimitz Highway Honolulu, Hawai‘i 96817 | info@htbyb.com | (808) 543-9311 | youngbrothershawaii.com
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With the USCG’s discussions with states and public hearings with stakeholders both still pending,
without an understanding of the regulatory structure that this measure may drive, and without any language in
this bill to address the concerns stated in the last paragraph, yb must respectfully submit that the concepts stated
in this measure are not yet ready to be codified into Hawaii law.

If this measure's intent is to combat stony coral tissue loss disease, YB notes that the Hawaii Harbors
Users Group (“HHUG”) has offered a proposed draft attached to their testimony to encourage further discussion
on this issue.

For the reasons stated above, YB offers OPPOSITION for this measure.

Thank you for your service to the State of Hawaii, and for the opportunity to testify offering comments
on this measure.

Sincerely,

Kris Nakagawa
Vice President, External and Legal Affairs
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House of Representatives
Committee on Finance

February 28, 2023

10:00 a.m. Conference Room 308
State Capitol

Testimony in Support of HB 755 HD1

Aloha Chair Yamashita, Vice Chair Kitagawa, and Members of the Committee,

The Coordinating Group on Alien Pest Species (CGAPS) is in strong support of HB 755 HD1
Relating to Aquatic Nuisance Species and offers the following comments.

Although DLNR DAR has the authority to regulate ballast water and hull fouling, there are
additional ways that vessels can carry and spread aquatic nuisance species (ANS), through
“incidental discharges”, including ballast tank sediment, anchor chain sediment, anchor chain
locker sediment, and in niche areas such as sea chests, raw water piping, and more.

There are two separate and important reasons to provide DLNR DAR with the authority to
regulate all incidental discharges.

Most immediate is that a new and devastating coral disease known as stony coral tissue loss
disease (SCTLD) has been shown to be able to spread by vessel ballast water, biofilm (the slime-
layer precursor to hull fouling), and sediments. SCTLD is a highly virulent disease that infects
and quickly kills more than 20 species of coral. DLNR DAR is considering an emergency rule
that would require vessel operators to take extra precautions related to ballast water and biofilm
when traveling to Hawaii from SCTLD-affected areas, currently Florida and the Caribbean.
However, DLNR DAR can only request that vessels take risk-reducing steps prior to arriving in
state waters for other discharges, such as flushing sediments from anchors, chains, and anchor
chain lockers.

The second reason is that the federal Vessel Incidental Discharge Act (VIDA) signed in 2018
allows states to enforce or co-enforce with the United States Coast Guard (USCG) new federal
incidental discharge standards, once those standards and regulations are fully enacted, likely in
2025. Compelled by VIDA, states now have real-time access to vessel ballast water management
reports to allow state agencies to assess ANS risk and to follow up with vessel operators. It will
be essential that the state have these authorities to avoid a disjointed or piecemeal approach to
this co-enforcement.

| -
CGAPS ¢ P.O.Box 61441 e Honolulu, HI 96839 ¢ www.cgaps.org e (808) 722-0995



This expanded authority also ties into the HB 755 HD1 language that would mirror federal
regulations adopted under VIDA as state regulations. This is important because VIDA compels
both EPA and USCG to review, revise, and update their incidental discharge regulations every
five years. Without the amendments proposed in HB 755 HDI1, every time the VIDA regulations
are updated DLNR would have to enter the chapter 91 rulemaking process to mirror the new
federal regulations, leaving months if not years where the state and federal regulators are
working from a different set of regulations. This is clearly not ideal for cohesive co-enforcement
and will cause confusion in the shipping industry as well as between regulators. Providing for the
automatic update of state regulations to mirror the federal regulations will be crucial in the co-
enforcement effort. Note that the mirroring aspects of this proposed bill are not novel. They
were modeled after §195D-4(a) HRS which provides for listings under the Hawaii Endangered
Species Act to automatically update and match the federal Endangered Species Act.

Lastly, CGAPS was recently approached by the Hawaii Harbor Users Group (HHUG) with
compromise language that focuses solely on DLNR DAR’s authority related to SCTLD, and we
are open to further discussion with HHUG on this.

Thank you for the opportunity to provide some details about this measure.

Aloha,

Christy Martin, CGAPS Program Manager

Andrew Porter, CGAPS Legal Fellow

Stephanie Easley, CGAPS Legal Fellow



Testimony of the Hawaii Harbor Users Group
Opposition to HB755, HD1
Before the Committee on Finance
February 28, 2023

Dear Chair Yamashita, Vice Chair Kitagawa, and Members of the Committee:

The Hawaii Harbor Users Group (HHUG) is a non-profit maritime transportation industry group
comprised of key commercial harbor users statewide. HHUG has significant concerns with HB755, HD1,
especially with respect to the Department of Land and Natural Resources’ role as the lead agency for
preventing the introduction and carrying out the destruction of aquatic nuisance species and
respectfully opposes this measure.

As an island state, Hawaii is very dependent upon our commercial harbors to ensure the
continued and unimpeded flow of cargo in and out of our State. It is estimated that over 90 percent
Hawaii’s imported goods pass through our commercial harbors, including consumer goods, motor
vehicles, construction materials, and fuel. The maritime industry is heavily regulated, including with
respect to cargo vessels’ discharges incidental to their normal operation, and should not be further
burdened with unnecessary additional requirements on cargo operations. The federal government
strictly regulates ocean cargo vessels, including through the Vessel Incidental Discharge Act of 2018
(VIDA). HHUG members comply with environmental regulations.

Accordingly, HHUG opposes this measure’s apparent legislative grant of authority to DLNR to
add a new layer of state regulatory oversight that is already provided by federal agencies. In this regard,
there are important and unresolved questions about the resulting regulatory structure that would result
if this measure were passed. For example, it appears that one result will be that DLNR regulations will
duplicate federal regulations (provided under VIDA) and vessel owners would then be subject to vessel
inspections by separate federal and state agencies and potentially separate enforcement actions,
prosecutions, and penalties driven by separate federal and state agencies. We understand VIDA
apparently requires the U.S. Coast Guard (USCG) to work with individual states in drafting regulations
that would pertain to any co-enforcement regimes and the USCG will engage stakeholders to gain input.
As far as we know, such discussions with states and engagement with stakeholders has not yet
commenced. It is not clear to what extent the issues of parallel inspections, enforcement actions,
prosecutions, and fines will be addressed by federal and state discussions, and what impact, if any,
specific stakeholder input will have on the USCG’s resulting regulations and guidelines for states. HHUG
also opposes the high fine structure contained in this measure.

With the USCG’s discussions with states and public hearings with stakeholders both still
pending, without an understanding of the regulatory structure that this measure may drive, and without
any language in this bill to address the concerns stated in the last paragraph, HHUG must respectfully
submit that the concepts stated in this measure are not yet ready to be codified into Hawaii law.

If this measure's intent is to combat stony coral tissue loss disease, HHUG offers a proposed
draft attached to our testimony to encourage further discussion. However, HHUG cannot support

HB755, HD1 in its current form.

Thank you for considering our testimony in opposition.
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H.B. NO.

THIRTY-SECOND LEGISLATURE, 2023

HOUSE OF REPRESENTATIVES
STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO AQUATIC NUISANCE SPECIES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

The legislature finds that the department of

SECTION 1.

land and natural resources is the lead state agency for

2

preventing and responding to the introduction of aquatic

3

nuisance species through the regulation of ballast water

4

discharges and hull fouling organisms.
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The purpose of this Act is to

Authorize the department of land and natural resources

(1)

to prevent and respond to the introduction of aguatie

10

raisance—speetres stony coral tissue loss disease from

11

discharges incidental to the normal operation of a

12

4

vessel other than ballast water and hull fouling
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Update outdated terminology.
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SECTION 2. Part III of chapter 187A, Hawaii Revised
Statutes, is amended as follows:

1. By adding two new sections to be appropriately
designated and to read:

"§187A- Rules. (a) The department may adopt rules to

prevent and respond to the introduction of aguatie nuisance

speetes stony coral tissue loss disease from discharges

incidental to the normal operation of a vessel; provided that

the department may only adopt such rules for a vessel that has

called a Caribbean port in one of the last of the vessel's five

most recent port calls.

(b) The rules may include [+
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22— Reguirements] requirements for preventive measures and

best management practices that will reduce the risk of

introduction of [aguatie nuisance——speeies] stony coral

tissue loss disease only.
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The rules may also include implementation of a course

(c)

of action in relation to the arrival or pending arrival of a

2

that has called a
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Caribbean port in one of the last of the vessel's five most

4

provided that the course of action adopted

.
’

recent port calls

5

shall apply only to a vessel that has called a Caribbean port in

6

's five most recent port calls.

one of the last of the vessel
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Testimony of Matson Navigation Company, Inc.
Opposition to HB755, HD1
Before the Committee on Finance
February 28, 2023

Dear Chair Yamashita, Vice Chair Kitagawa, and Members of the Committee:

Matson Navigation Company, Inc. (Matson) opposes HB755, has significant concerns
with HB755, HD1, especially with respect to the Department of Land and Natural Resources’
role as the lead agency for preventing the introduction and carrying out the destruction of aquatic
nuisance species and respectfully opposes this measure.

As an island state, Hawaii is very dependent upon our commercial harbors to ensure the
continued and unimpeded flow of cargo in and out of our State. It is estimated that over 90
percent Hawaii’s imported goods pass through our commercial harbors, including consumer
goods, motor vehicles, construction materials, and fuel. Given the critical role of our
commercial harbors, it is imperative that the State support safe, dependable, and efficient cargo
transportation and handling to service our residents and businesses. The maritime industry is
heavily regulated, including with respect to cargo vessels’ discharges incidental to their normal
operation, and should not be further burdened with unnecessary additional requirements on cargo
operations. The federal government strictly regulates ocean cargo vessels, including through the
Vessel Incidental Discharge Act of 2018 (VIDA). Matson strictly complies with environmental
regulations.

Accordingly, Matson opposes this measure’s apparent legislative grant of authority to
DLNR to add a new layer of state regulatory oversight that is already provided by federal
agencies. In this regard, there are important and unresolved questions about the resulting
regulatory structure that would result if this measure were passed. For example, it appears that
one result will be that DLNR regulations will duplicate federal regulations (provided under
VIDA) and vessel owners would then be subject to vessel inspections by separate federal and
state agencies and potentially separate enforcement actions, prosecutions, and penalties driven by
separate federal and state agencies. We understand VIDA apparently requires the U.S. Coast
Guard (USCG) to work with individual states in drafting regulations that would pertain to any
co-enforcement regimes and the USCG will engage stakeholders to gain input. As far as we
know, such discussions with states and engagement with stakeholders has not yet commenced. It
is not clear to what extent the issues of parallel inspections, enforcement actions, prosecutions,
and fines will be addressed by federal and state discussions, and what impact, if any, specific
stakeholder input will have on the USCG’s resulting regulations and guidelines for states.
Matson also opposes the high fine structure contained in this measure.

With the USCG’s discussions with states and public hearings with stakeholders both still
pending, without an understanding of the regulatory structure that this measure may drive, and
without any language in this bill to address the concerns stated in the last paragraph, Matson
must respectfully submit that the concepts stated in this measure are not yet ready to be codified
into Hawaii law.



If this measure's intent is to combat stony coral tissue loss disease, Matson offers a
proposed draft attached to our testimony for the purpose of facilitating further discussion.
However, Matson cannot support HB755, HD1 in its current form. Thank you for considering
our testimony in opposition.
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HOUSE OF REPRESENTATIVES
STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO AQUATIC NUISANCE SPECIES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

The legislature finds that the department of

SECTION 1.

land and natural resources is the lead state agency for

2

preventing and responding to the introduction of aquatic

3

nuisance species through the regulation of ballast water

4

discharges and hull fouling organisms.

5

N

QA

BN IR R S C L = o]

P, NN i JVADA P A

P I
_L\.av_LL)_LuL.,UJ_\./

0

[eaT p=ie pema o rroolirc T opPT

CIITo C

gy ¥ AWy

[ S O i e W i ) W

T

o

1iexhh A o~ oy
CHrroug— O SCHargtsS

+h

r o

ot

o+

1

EIRCE S EE E

n - o

o

oand
LTTT T T OO T T LTTT T o COTCTT

WO T T 1O

A& a Lo T

r +h o

+h
OTICT

LS VoWl

P2 £

U,

Nt o] + +h norema ]

3~ A

=
(=8

)
T TTOTTITT T vrpTLot UL oL

CIrIolr

VeSSt T7

Ry

TIrroroacircar

alaobhal

n
I g ooo T

N

el

1IN
THCTCaST

ot 1
I

CTITa T

1A
TGS

£V ESE TV SWANE VN
v g Sy 3 o

PR I
pu \j_LQ_LCALl—L«l.L

1

Th
TIT

10

rAaoan

oY

ol o o

L I

el
&y

1

1

EE RN n W X
o W T T

CldilopuLltat LUy

ERW S ST

+ A

oTTlT [ S NI WD J U e gy

T cT CIIality Ty

C LT Tt

11

12

13



755
HD.1

H.B. NO.

Page 4

TTT £ ~hh ot
T Ao

N NP

r 1A

T

PRI
[ SN WP R SNy W A

ot ol adaaan
\j_LU_LLA.L.,UJ_

1

T

T oC

i

clroc poL C

T IO

-

1la K SmanaAaA Norma +

[CESAVAY I IAW I WAL & § 1 JA WS ¥ AW A WA w &

o

WAl 2 A Neviaadt g~ N oo e N
oot

1 Q77N
O 71xy

|y i

cCo pCTTInC C

’

TYUTIT T oo

P g g i oy i 5

2

ot o N

n

nalht~ Ay

1 a+2

~
T

o flamt +1h
- =T

111 3
T

£

ENE I SN
oo OO TTOoUTrIS7

~
T

LR

[ECryaws

O CCc T

T

W

T

TOCTUIToSIr o I

CIT

-

wWTr T

a7 4 ol
o tTtaoT- STt

o

o
SPCCTCST

fak =

PEE LI TN 2N
TaI=cahce

1 atga a1l A~ + ENN TN S
O T T T T (i u\ﬁuup_l_p

o]

T CTTOT T

TTOW O

1t datad

Al s
Tt LTI = oo COTa T T™

n o

nt Aot v <79
cO—CGC Tt

o E L A

o

T
tJCllLALL C IO

n

1 o542
TOTO oSy

(=A% S S S U iy oy g v

The purpose of this Act is to

Authorize the department of land and natural resources

(1)

to prevent and respond to the introduction of aguatie

10

raisance—speetres stony coral tissue loss disease from

11

discharges incidental to the normal operation of a

12

4

vessel other than ballast water and hull fouling
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SECTION 2. Part III of chapter 187A, Hawaii Revised
Statutes, is amended as follows:

1. By adding two new sections to be appropriately
designated and to read:

"§187A- Rules. (a) The department may adopt rules to

prevent and respond to the introduction of aguatie nuisance

speetes stony coral tissue loss disease from discharges

incidental to the normal operation of a vessel; provided that

the department may only adopt such rules for a vessel that has

called a Caribbean port in one of the last of the vessel's five

most recent port calls.

(b) The rules may include [+

(1) QAN fNr +1 Ao vt A + 1 Hua + A Q4+ 4 o

\ L/ VT COTITOT IS [ S N T \J.CtJQLJ_ CIITTTTC (@ yaw T OTT T T T C T T TO
Ot (] + o N NNy £ +hh s oA~ S g
A\ A I py w A\ S AL I Epw § jawy o O & ) t/L/LJ_L., . | A ) R J—\./A)t/\_, C LTV
inspeetionprotecolsy—and

22— Reguirements] requirements for preventive measures and

best management practices that will reduce the risk of

introduction of [aguatie nuisance——speeies] stony coral

tissue loss disease only.
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The rules may also include implementation of a course

(c)

of action in relation to the arrival or pending arrival of a

2

that has called a
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Caribbean port in one of the last of the vessel's five most

4

provided that the course of action adopted

.
’

recent port calls

5

shall apply only to a vessel that has called a Caribbean port in

6

's five most recent port calls.
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Douglas Perrine Individual Support ertteno'lr'ﬁ)s/tlmony

Comments:

The cost of preventing the introduction of nuisance species is always much less than the cost of
dealing with them after they have been introduced, and the probability of avoiding serious
damage to the ecosystem is much higher with blocking introduction than by attempting to
mitigate the effects of an introduction that has already occurred. Accordingly | urge this
committee to pass HB755 with a positive recommendation.
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