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TESTIFIER(S): Holly T. Shikada, Attorney General, or
Kory W. Young, Deputy Attorney General

Chair Rhoads and Members of the Committee:

The Department of the Attorney General offers the following comments.

The purpose of the bill is to increase the mandatory minimum penalties imposed
on individuals convicted of violating an injunction, restraining order, or order for
protection during the period of a stay-at-home order imposed by the State or the county
in which the violation occurred. Under the bill, a person convicted of violating an
injunction, restraining order, or order for protection during such a period, would be
sentenced to a mandatory minimum of thirty days in jail and a fine of not less than
$5,000.

Section 586-11, Hawaii Revised Statutes (HRS), provides that a person who
knowingly or intentionally violates an order for protection granted pursuant to chapter
586 is guilty of a misdemeanor. Similarly, section 604-10.5, HRS, provides that a
person who knowingly or intentionally violates a restraining order or injunction issued
pursuant to that section is guilty of a misdemeanor.

Section 706-640(1)(d), HRS, provides that a person who has been convicted of a
misdemeanor may be sentenced to pay a fine not exceeding $2,000; however, pursuant
to section 706-640(1)(g), HRS, higher maximum fines may be imposed, if they are
specifically authorized by statute.

In order for the courts to sentence violators to fines of $5,000 or more, as
required by the bill, specific wording should be added to the bill establishing the

maximum fine authorized for violations of section 586-11(a)(4), HRS, and violations of
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section 604-10.5(i)(3), HRS, in an amount greater than $5,000.. The wording could be
inserted on page 5, line 14, and on page 7, line 16, to read:

"fined not less than $5,000 and not more than $ . A person who has

been convicted of violating this subsection may be sentenced to pay a fine not

exceeding $8,000" (or whatever amount greater than $5,000 and less than
$10,000 that the legislature deems appropriate).

Although it does not appear that any Hawaii statutes or Hawaii courts have set
an upper limit as to the fine that may be established for a misdemeanor offense, it would
be advisible to set this amount below the $10,000 threshold that is the standard
maximum fine for a class "C" felony.

Thank you for the opportunity to provide comments on the bill.
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S.B. No. 622: RELATING TO RESTRAINING ORDER VIOLATIONS
Chair Rhoads, Vice-Chair Keohokalole and Members of the Committee:
The Office of the Public Defender strongly opposes S.B. 622.

This measure would make any violation of an order for protection or a restraining
order an offense that mandates a 30-day jail term and a fine of “not less than $5,000.”
We strongly oppose the draconian nature of this measure. There is a penalty
structure built into HRS Section 586-11 and HRS Section 604-10.5. We oppose
mandatory sentencing that makes even a first offense that does not involve any
violence, (i.e. a single text message) to require 30 days of incarceration and a fine
of $5,000.00.

The courts have the ability to create sentences to penalize different types of
violations, and they always take into consideration the unique facts and
circumstances of each violation, together with the attendant circumstances, to
determine an appropriate punishment. Therefore, we oppose any measure that takes
individualized sentencing out of the hands of the trial judges who are in the best
position to fashion an appropriate sentence in each case. A trial judge becomes
intimately familiar with defendants who are found guilty of these types of offense(s)
after a comprehensive review of that individual’s social, family and criminal history.
This review, of course, includes the defendant’s criminal record or lack thereof. The
review also includes details about past trauma, the need for mental health treatment,
and the socio-economic impacts on an individual facing that judge for sentencing.
Passage of this measure will prevent a judge from deciding the most appropriate
sanction for the individual offender who is currently before them rather than to have

! For those individuals who are unable afford to pay a fine (and a substantial number of people
cannot), the alternative is to perform community service work in lieu of any fine. At the unofficial
conversion rate of $15 per hour, a defendant ordered to pay $5,000 will need to perform 333 hours
of work.
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their “hands tied” by mandatory sentencing. Mandatory sentencing will only cause
more court congestion, as more cases will only be resolved by jury trials; mandatory
sentencing will also contribute to jail overcrowding, as an individual who simply
sends an unwelcomed text message during the emergency period will need to spend
a minimum of thirty days in custody.

With the recent nationwide review of criminal justice policies, it is concerning that
the trend in the State of Hawai‘i is to increase penalties and remove judicial
discretion from individualized sentencing. This is especially important when
dealing with the complicated dynamic of family or household members, managing
trauma, mental illness, and rehabilitation. Many defendants are themselves victims
of violence and trauma and in need of a range of serious treatment options. The
courts should retain the ability to acknowledge and support defendants who are in
treatment and who have a strong support system to prevent new offenses.

Thank you for the opportunity to comment on this measure.
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