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Chair Dela Cruz and Members of the Committee:

The Department of the Attorney General supports this bill. 

The purpose of this bill is to appropriate funds for expert witnesses and 

specialized legal representation of the State of Hawai‘i in major litigation. 

There are currently major ongoing lawsuits that require the retention of expert 

witnesses and specialized legal counsel.  These lawsuits include Dannenberg v. State 

of Hawai‘i, Civ. No. 06-1-1141-06, a case that involves a class action lawsuit brought on 

behalf of State and County retirees alleging that the Hawai‘i Employer-Union Health 

Benefits Trust Fund has diminished or impaired their health care benefits; Kalima v. 

State of Hawai‘i, Civ. No. 99-4771-12 LWC, involving a class action lawsuit brought on 

behalf of beneficiaries of the Department of Hawaiian Home Lands (DHHL) against the 

State of Hawai‘i, DHHL, and the DHHL Individual Claims Review Panel for damages 

due to delays in receiving homestead and other property; and D. W. Aina Le‘a v. State 

of Hawai‘i, Civ. No. 17-00113 SOM-WRP, in which a property developer seeks 

damages for financial losses allegedly caused by the Land Use Commission reverting 

land from an urban to agricultural classification.  The plaintiffs in these cases are 

alleging that they are entitled to damages from the State in nine figures. 
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Subsequent to the Department's request for additional funds and submission of 

our written testimony in support of this bill, it has become apparent that the State will be 

involved in litigation arising from the Red Hill fuel storage matter.  The Department of 

Health's emergency order that the Navy defuel, among other things, was upheld by a 

Final Decision, Order, Findings of Fact, and Conclusions of Law after an evidentiary 

administrative hearing.  However, the Navy has appealed that decision to the State 

court and filed a separate lawsuit in federal court attacking the decision. 

In addition to those two new cases started by the Navy, new lawsuits have been 

commenced against the rental agents, property managers, and the Navy on behalf of 

the residents affected by the contaminated water.  Although not named as a direct 

defendant, there is a distinct possibility that a defendant could file a third-party 

complaint against the State, or a plaintiff could identify the State as a "John Doe" 

defendant.  Plaintiffs are alleging that the defendants did not sufficiently protect plaintiffs 

from fuel contamination for decades.  

There is, according to news reports, a third suit about to be filed by a community 

action organization.  The State may be brought into that action as well. 

The Red Hill cases are anticipated to require expert testimony in various fields 

including hydrology, soils geology, civil engineering, structural engineering, ground 

water pollution and remediation, economic loss assessment, and medical causation. 

Standing alone, these matters would be expected to require significant 

expenditures for expert witnesses and outside counsel greater than the amount initially 

requested in the Department's emergency appropriation.  Consequently, we are asking 

that the amount of funds appropriated be increased by $3 million dollars.  

Vigorous, expert legal representation, with the judicious use of necessary expert 

witnesses, can save the State costly judgments or benefit the State with positive 

outcomes in some instances.  For example, last year, the Department of the Attorney 

General resolved a case that was initiated against the State by a computer 

implementation contractor alleging breach of contract (Ciber, Inc. v. State of Hawai‘i, 

Department of Transportation, Civ. No. 15-1881-09).  The contractor sought 

$17,000,000.  We counter-claimed against the contractor for losses and damages the 
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State incurred as a result of the contractor's failure to meet the terms of its contract.  

Through the tenacious efforts of Special Deputy Attorneys General and the retention of 

appropriate expert witnesses, the final outcome was that the contractor recovered 

nothing, and the State recovered more than $30,000,000 from the contractor's 

insurance companies.  The result could not have been attained without the retention of 

experienced, specialized, private counsel and top flight expert witnesses.  While not 

inexpensive, the return on investment was outstanding; the results, spectacular. 

Funding for expert witnesses and specialized legal counsel is needed to allow 

the defending State entities to continue mounting an effective defense in the lawsuits 

against the State.  Having the necessary funds to aggressively defend cases with expert 

witnesses and specialized legal counsel will likely result in smaller payouts in cases 

where the State is liable.  It will also enhance the State's opportunity to recover 

damages when a meritorious counterclaim exists. 

Fortunately, high-value cases against the State are fairly rare.  They also vary 

greatly in subject matter.  Because of these factors, it is not financially feasible to 

maintain such specialized legal talent in-house.  Further, whether the State is defended 

by in-house counsel or a retained Special Deputy Attorney General, experienced, 

qualified, and credible expert witnesses are crucial in many cases, even those cases 

with less damage exposure than those mentioned above.  Resources for such expertise 

are a necessary and routine part of litigation. 

In addition, because the funds will likely be needed beyond the end of the current 

fiscal year, we ask that the bill be amended to add a new section 4 to read as follows: 

"SECTION 4.  The appropriations authorized under this Act for 

major litigation for fiscal year 2021-2022 shall not lapse at the end of the 

fiscal year for which the appropriation is made; provided that any 

unexpended and uncumbered balance of the appropriation made in this 

Act as of the close of business on June 30, 2023, shall lapse as of that 

date." 

We respectfully request passage of this bill to provide funds appropriated out of 

the general revenues of the State of Hawai‘i in the sum of $4,000,000 for fiscal year 
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2021-2022 with the lapse date extended to June 30, 2023, to be used by the 

Department of the Attorney General in major litigation involving the State.   

Thank you for the opportunity to testify. 
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MAKING AN EMERGENCY APPROPRIATION TO THE DEPARTMENT OF THE 
ATTORNEY GENERAL 
 
 The Department of Budget and Finance (B&F) offers comments on this bill. 

 Senate Bill No. 3046 appropriates $1,000,000 in general funds for FY 22 for the 

Department of the Attorney General for major litigation involving the State. 

 B&F notes that, with respect to the general fund appropriation in this bill, the 

federal Coronavirus Response and Relief Supplemental Appropriations Act requires that 

states receiving Elementary and Secondary School Emergency Relief (ESSER) II funds 

and Governor’s Emergency Education Relief II funds must maintain state support for: 

• Elementary and secondary education in FY 22 at least at the proportional level of the 

state’s support for elementary and secondary education relative to the state’s overall 

spending, averaged over FYs 17, 18 and 19; and 

• Higher education in FY 22 at least at the proportional level of the state’s support for 

higher education relative to the state’s overall spending, averaged over FYs 17, 18 

and 19. 
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Further, the federal American Rescue Plan (ARP) Act requires that states receiving 

ARP ESSER funds must maintain state support for: 

• Elementary and secondary education in FY 22 and FY 23 at least at the proportional 

level of the state’s support for elementary and secondary education relative to the 

state’s overall spending, averaged over FYs 17, 18 and 19; and 

• Higher education in FY 22 and FY 23 at least at the proportional level of the state’s 

support for higher education relative to the state’s overall spending, averaged over 

FYs 17, 18 and 19. 

 The U.S. Department of Education has issued rules governing how these 

maintenance of effort (MOE) requirements are to be administered.  B&F will be working 

with the money committees of the Legislature to ensure that the State of Hawai‘i 

complies with these ESSER MOE requirements. 

 Thank you for your consideration of our comments. 
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Comments:  

There must be an equal effort and financial investment in the legal defense of individuals who 

don't have the financial means to hire expert witnesses in our litigation AGAINST the State as 

well. Our tax dollars are being sucked dry by government agencies who too often allow their 

employees to violate the human, civil, and constitutional rights of the citizens they serve, and 

with a cadre of state attorneys to defend them. This is why there should be equal access to these 

"legal experts" for the citizens and not just for the use of government officials who don't have to 

pay for their own legal defense. There must be "equal access" to justice for ALL. Hawai'i should 

not be run by the office of the Attorney General. It should be run by the people the AG serves: 

we, the people. 

Mahalo. 

 

v.arce
Late


	SB-3046_John H. Price
	LATE-SB-3046_Craig K. Hirai
	LATE-SB-3046_Shana Wailana Kukila

