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In consideration of
SENATE BILL 1122
RELATING TO COUNTY BOARDS OF WATER SUPPLY

Senate Bill 1122 proposes to clarify the requirements on the County Boards of Water Supply; and
adds representation on the County Boards of Water Supply of the interests to be served by the
allocation of water for current and foreseeable development and use of Hawaiian Home Lands as
set forth in section 221 of the Hawaiian Homes Commission Act. The Department of Land and
Natural Resources (Department) offers the following comments.

The Department is concerned that this bill may impair its ability to obtain water service for its
major proposed development projects, including an industrial and business park at Pulehunui,
Maui and the East Kapolei Transit Oriented Development project. Supplanting the authority of
the respective county water boards to determine how their water credits may be used in favor of
the Department of Hawaiian Home Lands (DHHL) may be a significant disincentive for county
water departments and State agencies to collaboratively develop infrastructure necessary to obtain
water service for public projects other than those of DHHL. Additionally, with respect to the
proposed subsection (d) in Section 2 of this measure, land that is set aside by Governor’s executive
order to a county water board or department of water supply for the explicit purpose to provide
water service to the public pursuant to Section 171-11, Hawaii Revised Statutes (HRS), we believe
should not be also subject to the requirements of Section 171-58, HRS.

Thank you for the opportunity to comment on this measure.
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The Honorable Maile S.L. Shimabukuro, Chair
and Members

Committee on Hawaiian Affairs

Hawaii State Capitol,

Honolulu, Hawaii 96813

Dear Chair Shimabukuro and Members:

RICK BLANGIARDI, MAYOR

BRYAN P. ANDAYA, Chair
KAPUA SPROAT, Vice Chair
RAY C. SOON

MAX J. SWORD

NA'ALEHU ANTHONY

JADE T. BUTAY, Ex-Officio
ROGER BABCOCK, Jr., Designate Ex-Officio

ERNEST Y. W. LAU, P.E.
Manager and Chief Engineer

ELLEN E. KITAMURA, P.E.
Deputy Manager and Chief Engineer

SUBJECT: Senate Bill 1122 — Relating to the County Boards of Water Supply

The Board of Water Supply (BWS), City and County of Honolulu strongly opposes
Senate Bill (SB) 1122, relating to the county boards of water supply. This bill attempts
to disregard pre-existing legal protections and systems regarding water use and
allocation, and usurps “home rule” guarantees found in the State Constitution. We have

the following comments:

1. Article VIII, §2 of the State Constitution provides for each political subdivision to
have the power to frame and adopt a charter for its own self-governance. Under
section 54-12, Hawaii Revised Statutes (HRS), the Mayor of each county shall,
with the advice and consent of the council, nominate the members of the county
board of water supply stipulating the makeup of the members of the board. The
Revised Charter of the City and County of Honolulu (RCCH) 1973, as amended,
establishes the BWS as a semi-autonomous City agency. This bill appears to
override the RCCH Sections 7-104 and 13-103 governing appointment of the

members of the board.

2. This bill also requires that “at least one of the five members shall represent the
interests to be served by the allocation of water for current and foreseeable
development and use of Hawaiian Home Lands as set forth in section 221 of the
Hawaiian Homes Commission Act, 1920, as amended.” The phrase “represent

the interests” is vague and open to interpretation.

3. Section (d) of the bill is inconsistent with language in section 171-58, referring to

leases, not licenses.

4. There is an apparent inconsistency and lack of integration between the
applicability of water rights under Chapter 171-58, HRS, Mineral and Water
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Rights and Chapter 174C State Water Code. For example, §171-58, HRS,
language seems to treat water as a commodity to be temporarily leased for profit
and only mentions degradation of water quality but is absent protections for
public trust resources or requirements for reasonable and beneficial use. In
particular, the requirement for water leases on state lands under §171-58
confuses and may conflict with the requirement for a water use permit in
designated water management areas under 174C.

a. Most of Oahu’s aquifers are already designated water management areas,
except for Waianae and BWS is pursing Waianae designation establishing
State administrative control over all of Oahu’s aquifers to ensure
consistent reasonable-beneficial use of the water resources in the public
interest.

b. Standard water use permit conditions already have protections for water
for DHHL.

i.  Authorized water use is subject to the requirements of the Hawaiian
Homes Commission Act, as amended, if applicable.

i. The permit may be modified by the Commission and the amount of
water initially granted to the permittee may be reduced if the
Commission determines it is necessary to meet legal obligations to
the Department of Hawaiian Home Lands, if applicable;

Therefore, regarding Item Ch. 54- (d), we recommend the following revisions:

No later than July 30, 2022, each board of water supply shall apply for
water leases licenses of any waters they develop or have in their system
emanating from state lands under section 171-58, except as otherwise
provided under Chapter 174C Part IV Regulation of Water Use.

5. The State Commission on Water Resource Management (CWRM) has adopted
the Pearl Harbor Water Shortage Plan, which includes policies and prioritizations
to require reductions in nonpublic trust uses of water to occur before reduction of
DHHL and domestic water uses. The BWS Drought and Recovery Plan for Oahu
acknowledges and integrates the Department of Hawaiian Home Lands (DHHL)
and domestic prioritizations established in the CWRM Water Shortage Plan.

6. We understand that water for DHHL is a public trust water right along with
domestic use, water in its natural state and water for traditional and customary
practices. BWS makes existing water system capacity available for DHHL
projects under their public trust water rights. The County Water Use and
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Development Plan called the Oahu Water Management Plan, consisting of 8
regional Watershed Management Plans, codified in Chapter 30, ROH, sets forth
the allocation of water for DHHL projects and other land uses on Oahu.
Therefore, this measure is unnecessary for water allocation purposes on Oahu.

a. Along with the development of their housing projects, DHHL on Oahu

would be required to pay BWS Water System Facilities Charges (WSFC),
a one-time impact fee to obtain potable water meters adjacent to the BWS
water system, if adequate capacity is available. BWS WSFC recovers the
cost of off-site water conveyance for resource development, transmission
and storage. Most State projects (UH, DLNR, DOE, DAGS, DOT, DHHL,
etc.) follow the same process except for large agricultural parks where
irrigation water demands are too large, exceeding BWS water system
capacity. The State Water Projects Plan adopted by the State
Commission on Water Resource Management (CWRM), lays out a
comprehensive water development and allocation process for state
projects including obtaining County water through the impact fee process.
The findings of the State Water Projects Plan are incorporated in the Oahu
County Water Use and Development Plan along with the State Water
Resources Protection Plan, the State Water Quality Plan and the State
Agricultural Water Use and Development Plan, collectively called the
Hawaii Water Plan under Chapter 174C-31, HRS.

. Water credits are tied to State developed wells through a proportionate

share allocation agreement. DHHL has not developed any wells on Oahu
that would then be allocated by water credits, therefore, an accounting
requirement is not applicable.

. DHHL holds water reservations according to Hawaii Administrative Rules

§13-171-61 in the Waimanalo aquifer of 0.124 MGD and in the Waipahu-
Waiawa aquifer of 1.358 MGD for their projects. DHHL may request that
CWRM assign its reservations toward new or existing sources as their
lands are developed. DHHL should maintain its reservations in the event
these aquifers are fully allocated. The reservations ensure water for
DHHL projects. In the meantime, DHHL should continue to utilize the
BWS WSFC process.

. The DHHL owns approximately 8,154 acres in Makaha, Wai‘anae,

and Ha'ikG as shown in the Figure below. The 2014 DHHL O‘ahu Island
Plan was developed to provide recommendations for the future uses of
DHHL lands and to analyze the need for possible land acquisitions on
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O‘ahu to meet beneficiary and department needs over the next 20 years.
The plan does not include specific details about water use and
development; however, it states that DHHL has distinct water rights that
may be pursued to meet the needs of DHHL and beneficiaries, based on
the Hawaiian Homestead Community Association, the State Constitution,
State statutes, and case law.
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Figure: Department of Hawaiian Home Lands on O‘ahu

e. The May 2017 update to the State Water Projects Plan for DHHL plans for

a total potable water demand of 5.43 MGD by 2031 for DHHL lands on
O‘ahu. Of the total demand projection, 3.07 MGD is for municipal uses
and 2.36 MGD is for industrial uses of which BWS will provide water
service, except for 2.20 MGD of the industrial use which is located within
Kalaeloa and served by the private Kalaeloa water system. DHHL and
other State water demand projections are already incorporated into the
BWS municipal water demand forecasts using the population based per
capita demand method.
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In summary, this bill disregards pre-existing legal protections and systems regarding
water use and allocation, usurps “home rule” guarantees found in the State Constitution
and is unnecessary because water for DHHL on Oahu is already comprehensively

planned and being implemented.

Thank you for your consideration of our testimony in opposition to SB 1122.

Very Truly Yours,

ERNEST ; . LAU, P E.

Manager and Chlef Engmeer
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SB 1122 RELATING TO THE COUNTY BOARDS OF WATER SUPPLY
Aloha Chair Shimabukuro, Vice Chair Keohokalole, and Members of the Committee:

The Department of Hawaiian Home Lands (DHHL) is in strong support of this bill,
which clarifies requirements on the County Boards of Water Supply and adds
representation to their Boards, to further the development and use of Hawaiian Home
Lands as set forth in section 221 of the Hawaiian Homes Commission Act (HHCA).
This bill was approved by the Hawaiian Homes Commission (HHC) and included in the
Governor’s package by request of our department.

DHHL appreciates that some changes proposed in this bill will face opposition.
We assure the Committee that this measure was only crafted after nine years of
development and implementation of the HHC Water Policy Plan and specific challenges
experienced by DHHL in attempting to secure water for existing and future homesteads
when working with Counties.

SB 1122 is anchored in the Constitutional obligations the State and Counties
have to fulfill the HHCA. In the bill, the HHC and DHHL are asking for five systemic
changes to the status quo that will more quickly address Hawai'i’s obligations to the
beneficiaries on the waiting list under the HHCA. These five proposed changes are:

1. The ability to reserve available water credits on a County water system should a
County water system have available, unallocated capacity.

2. Should DHHL need to develop a new water source, DHHL receive the water that
is produced from that source. The current practice of the Counties is to withhold
a percentage of the water produced from new sources for purposes they alone
determine (even when the source was funded by the Legislature for DHHL uses).

3. Intimes of drought, develop plans to seek use reductions in line with Public Trust
principles.

4. Clarify that County Boards of Water Supply are not exempt from the provisions of
HRS 171-58.

5. Add DHHL representation on all County Boards of Water Supply as these bodies
make major policy decisions that affect the availability of potable water for DHHL.
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Two examples of the challenges that DHHL has faced illustrate the reasons this bill was
crafted.

Hanapepe, Kauai

DHHL recently completed the final environmental assessment for a new residential and
agriculture homestead development on the island of Kauai. See:
http://oeqgc2.doh.hawaii.gov/Doc_Library/2020-11-08-KA-FEA-DHHL-Hanapepe-
Homestead-Community.pdf

The Kauai County Department of Water (DOW) has confirmed there is available water
on its system to accommodate up to 75 new lots, reflected in the Draft Environmental
Assessment (DEA) section 1.3.8 and confirmed by comment letter on the DEA dated
August 24, 2020. However, the DOW said the water may not be available in the future
if other developments in the region are constructed first:

“Any actual subdivision or development of this area will be dependent on the
adequacy of the source, storage, transmission facilities existing at that time.”

DHHL'’s development timetables are affected in large part from the availability of
sufficient state funding. Should DHHL not receive sufficient funding in a timely manner,
private developments in the region may move first and use the available capacity on the
DOW system. |If this occurs, DHHL would then need to develop additional
improvements, adding to the time and expense for its homestead development. The
inability to reserve credits ultimately impacts our shared kuleana to fulfill the HHCA.

Puunani Homestead, Waikapu, Maui
DHHL recently completed the FEA for its planned 161 lot residential Puunani

homestead on Maui. See: http://oeqc2.doh.hawaii.gov/Doc Library/2020-11-08-MA-
FEA-Puunani-Homestead-Subdivision.pdf

DHHL has not yet been able to secure water from the Maui County DWS for this new
development, though that water is available. The issue has been that DHHL does not fit
Maui County’s definition of affordable housing. As on Kaua'i, the inability to reserve
available credits ultimately impacts our shared kuleana to fulfill the HHCA.

DHHL is grateful for the hearing of this bill and the deliberation on these critical issues.
Thank you for your consideration of our testimony.
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SB1122 — RELATING TO THE COUNTY BOARDS OF WATER SUPPLY

DEPARTMENT OF WATER SUPPLY e COUNTY OF HAWAI'I

Honorable Chair Maile S.L. Shimabukuro, Vice-Chair Jarrett Keohokalole, and Committee Members

Senate Committee on Hawaiian Affairs,

The Department of Water Supply, County of Hawaii (DWS) strongly opposes Senate Bill 1122. As
written, the bill contains provisions that would adversely impact our ability to service communities

across Hawaii island with potable water in a financially responsible manner.

We support the need for, and share the desire to see progress on DHHL projects and place lessees
on the lands. However, placing blame and additional burden on the County Boards of Water Supply

is misdirected.

The DWS has and continues to work with DHHL over the past many years, to deliver potable water to
Hawaiian Homelands developments island-wide. In addition, DWS has considered and provided water

to DHHL projects, over and beyond the general water availability guidelines when and where
feasible.

DWS has also collaborated with DHHL on water infrastructure development agreements that take
advantage of partnering to allow for oversizing of infrastructure for each other’s needs. Some of the

more recent projects include:
- Villages of La‘i‘Opua (Villages 3, 4, and Portion of 5)
- La‘i'Opua 2020 Development
- Palani Transmission (DWS project - DHHL participation)
- Puukapu (Kuhio Village)
- Puukapu Farm Lots
- Puukapu Hybrid Water System/Lalamilo Subdivision (DWS Waimea Well — DHHL
participation)
- Honokaia Pastoral Lots
- Hilo Scattered Lots (Kaumana-Piihonua, Keaukaha)
- Panaewa Farm Lots
- Makuu Farm/Ag Lots

... Water, Cux Mast Preciows Resawrece... Ra Wai (d Hare...

The Department of Water Supply is an Equal Opportunity provider and employer.
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The DWS is also actively participating/assisting with the planning and design of several future
developments requiring water infrastructure improvements including the following:
- Ka'u Pastoral Lots and future DHHL developments from the Naalehu-Waiohinu water system
- Panaewa Lot 185

The proposed bill would adversely impact the existing cooperation and collaboration between DWS
and DHHL as it appears to put all of the burden on the DWS. The DWS does not feel that it is
appropriate for DHHL to demand water from DWS systems without contributing to the system
infrastructure. The DWS also does not believe that this proposed legislation accords with the intent of
Section 221 of the Hawaiian Homes Commission Act (HHCA). The DWS is a semi-autonomous
agency that operates and maintains 23 public water systems primarily with revenues generated by its
customers. This revenue must cover both the operational and capital improvement costs to ensure
that we can continue to provide water service that meets the requirements of the Safe Drinking Water
Act for public health and safety. The DWS does not sell water as a commodity as it appears to be
addressed in the water license issues in this section of the HHCA. Section 221(f) also addresses
water systems under the control of the department (DHHL) “shall remain under the exclusive control
of the department provided that the department may negotiate an agreement to provide for the
maintenance of the water system and the billing and collection of user fees.” DWS has historically
entered into an agreement consistent with these requirements wherein user fees have been
determined by water rate studies and set by the Water Board.

The DWS also feels that it is DHHL's prioritization of their projects that would drive infrastructure
improvements. Shifting the planning as well as financing of those improvements will ultimately be
devastating to an already restricted DWS budget. The DWS cannot provide all of DHHL’s water
needs free of infrastructure improvements and/or charges and maintain a reasonable rate to its
customers. DWS is not equipped to install water systems for proposed developments that may not
come to fruition in a timely manner. That would further deplete the DWS budget as well as potentially
introduce concerning water quality issues that could impact existing DWS customers.

It appears the section requiring DWS to apply for water licenses per HRS 171-58 as well as the
reference to HHCA Section 221 may be a means for DHHL to obtain water without fair contribution to
the costs of existing or new infrastructure and compensation for water service. Besides the financial
challenges described above, there may also be legal ramifications as we have existing agreements
with parties (private and government) which include obligations for water development and use on
specific project lands.

We may be open to the provision regarding the allocation of all water developed by DHHL. Normally,
we retain a portion due to the fact that we are responsible for the operation and maintenance costs of
the source in perpetuity. The portion we retain is for the overall community benefit.

We agree more can be done to assist DHHL with water needs for their projects. However, these
actions can be implemented without additional legislation. The DWS believes that continued
participation and/or collaboration on future developments of either DHHL and/or DWS improvements
would be most beneficial to both parties as well as to the communities that are currently served by a
DWS water system. It should be noted that each member of the Water Board already represents the
interests of all constituents within their Council District, including DHHL.

... Water, Cux Mast Preciows Resawrece... Ra Wai (d Hare...

The Department of Water Supply is an Equal Opportunity provider and employer.
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This bill also attempts to infringe on County Charter provisions as established by the Hawaii State
Constitution, Article VIII, Section 2, in attempting to disproportionately set the requirements of the
makeup of the Water Board of the County of Hawaii.

In summary, we empathize with DHHL and their challenges, however, to shift a significant burden to
the County of Hawaii Water Board and DWS will be very detrimental to our ability to provide a vital
and essential service to our island.

Thank you for your time and consideration of DWS'’s testimony in opposition to SB1122.

... Water, Cux Mast Preciows Resawrece... Ra Wai (d Hare...

The Department of Water Supply is an Equal Opportunity provider and employer.
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Testimony of County of Maui Department of Water Supply
In Consideration of S.B. 1122 relating to County Boards of Water Supply

Before the Senate Committee on
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1:02 PM
State Capitol, Via Videoconference

The County of Maui, Department of Water Supply opposes the proposed Bill S.B. No 1122. This bill
would add undue hardships to all county utilities to provide potable water, a public trust use, to our
future customers, domestic and otherwise. The County of Maui, Department of Water Supply
supports all other counties in their opposition to SB 1122.

Thank you for your consideration of our viewpoint on this matter.

Respectfully submitted,

J%n, P.E.

Director of Water Supply
County of Maui

“By Water All Things Find Life"
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