/fﬂ
(2 A

A,r'.\95g.\\q:\
/‘:',/, B 5T ONTY

&) Gov. MS6.NO. 1280

e ‘ 5 4
e NN
‘X:"O“R.n\"ﬁa

EXECUTIVE CHAMBERS
HONOLULU

DAVID Y. IGE
GOVERNOR

July 6, 2021
The Honorable Ronald D. Kouchi, The Honorable Scott K. Saiki,
President and Members of the Senate Speaker and Members of the
Thirty First State Legislature House of Representatives
State Capitol, Room 409 Thirty First State Legislature
Honolulu, Hawai‘i 96813 State Capitol, Room 431

Honolulu, Hawai‘i 96813

Dear President Kouchi, Speaker Saiki, and Members of the Legislature:

| am transmitting herewith HB338 HD1 SD1, without my approval and with the
statement of objections relating to the measure.

HB338 HD1 SD1 RELATING TO THE JUDICIARY.
Sincerely,
DAVID Y. IGE

Governor, State of Hawai'i



EXECUTIVE CHAMBERS
HONOLULU
July 6, 2021

STATEMENT OF OBJECTIONS TO HOUSE BILL NO. 338

Honorable Members
Thirty-First Legislature
State of Hawai‘i

Pursuant to Section 16 of Article lll of the Constitution of the State of
Hawai‘i, | am returning herewith, without my approval, House Bill No. 338, entitled "A Bill
for an Act Relating to the Judiciary."

The purpose of this bill is to require an appellate court to hold a hearing
when a party to an appellate court proceeding files a motion to disqualify or recuse a
judge or justice on the basis on a possible conflict of interest.

This bill is objectionable in part because parties to cases pending before
the Intermediate Court of Appeals (ICA) and the Hawaii Supreme Court can already file
motions to disqualify judges of the ICA or justices of the Supreme Court and nothing
precludes litigants from requesting a hearing. In addition, requiring an appellate court to
provide for a hearing for every motion to disqualify would limit its ability to reject
spurious claims, slowing down the appellate process.

For the foregoing reasons, | am returning House Bill No. 338 without my
approval.

Respectfully,
A L
DAVID YGE
Governor of Hawai'i



10

11

12

13

14

15

16

17

ORIGINAL

VETO

HOUSE OF REPRESENTATIVES ) 338
THIRTY-FIRST LEGISLATURE, 2021 H.B. NO. fo+
STATE OF HAWAII S.D. 1

A BILL FOR AN ACT

RELATING TO THE JUDICIARY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The legislature finds that the fair,
independent, and impartial administration of justice is a
long-standing value of American jurisprudence. In Hawaii,
judges are required to be recused from hearing matters for which
they have a disqualifying relationship, pecuniary interest,
previous judgment, or other perceived bias or prejudice. The
legislature notes that this recusal may be achieved voluntarily
or through the filing of an affidavit by a party to a suit,
action, or proceeding alleging that the judge before whom the
action or proceeding is to be tried has a disqualifying personal
bias or prejudice.

The legislature finds that at the appellate level,
authorizing the filing of a motion for a hearing on a possible
conflict of interest when a party to a suit, action, or
proceeding believes that a judge or justice hearing the
appellate case has a disqualifying conflict of interest would

facilitate a valuable colloquy regarding impartiality, allow a

2021-2157 HB338 SD1 SMA.doc
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judge or justice the opportunity to rebut any allegation of a
disqualifying conflict of interest, and promote transparency
within the State's judiciary.

Accordingly, the purpose of this Act is to require an
appellate court to conduct a hearing when a party to any suit,
action, or proceeding of the appellate court files a motion for
hearing on a possible conflict of interest.

SECTION 2. Section 601-7, Hawaii Revised Statutes, is
amended to read as follows:

"§601-7 Disqualification of judgel[+] or justice;

relationship, pecuniary interest, previous judgment, bias or
prejudice. (a) No person shall sit as a judge in any case in
which:

(1) The judge's relative by affinity or consanguinity
within the third degree is counsel, or interested
either as a plaintiff or defendant, or in the issue of
which the judge has, either directly or through [sueh]
the relative, a more than de minimis pecuniary
interest; or

(2) The judge has been of counsel or on an appeal from any

decision or judgment rendered by the judge;

2021-2157 HB338 SD1 SMA.doc



10

11

12

13

14

15

16

17

18

19

20

21

Page 3 338
H.B. NO. no

SD. 1

provided that no interests held by mutual or common funds, the

investment or divestment of which are not subject to the

direction of the judge, shall be considered pecuniary interests

for purposes of this section; [ard] provided further.that after
full disclosure on the record, parties may waive
disqualification due to any pecuniary interest.

(b) Whenever a party to any suit, action, or proceeding,
civil or criminal, makes and files an affidavit that the judge
before whom the action or proceeding is to be tried or heard has
a personal bias or prejudice either against the party or in
favor of any opposite party to the suit, the judge shall be
disqualified from proceeding therein. Every [sueh] affidavit
shall state the facts and the reasons for the belief that bias
or prejudice exists and shall be filed before the trial or
hearing of the action or proceeding, or good cause shall be

shown for the failure to file [4+t] the affidavit within [sueh]

that time. No party shall be entitled in any case to file more
than one affidavit([+], and no affidavit shall be filed unless
accompanied by a certificate of counsel of record that the
affidavit is made in good faith. Any judge may [&iseualify

eneself] recuse themself by filing with the clerk of the court

2021-2157 HB338 SD1 SMA.doc
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[e£] for which the judge [is—a—Fudge] presides a certificate
that the judge [deems—eneseif] is unable for any reason to
preside with absolute impartiality in the pending suit or
action.

(c) Notwithstanding subsection (b), a party to any action

" or proceeding being heard in any appellate court in the State

may file a motion for a hearing on possible conflict of interest

when the party believes that any judge or justice before whom

the pending action or proceeding is to be tried or heard may

have a disqualifying conflict of interest resulting in a

personal bias or prejudice either against the party or in favor

of any opposite party to the suit. The motion shall state the

facts and reasons for the belief that bias or prejudice exists

and shall be filed before the hearing of the action or

proceeding, or good cause shall be shown for the failure to file

the motion within that time. No party shall be entitled in any

case to file more than one motion for a hearing on possible

conflict of interest against a particular judge or justice, and

no motion shall be filed unless accompanied by a certificate of

counsel of record that the motion is made in good faith. The

remaining judges or justices on the panel or court hearing the

2021-2157 HB338 SD1 SMA.doc
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action or proceeding shall hear and rule on the motion for

hearing on possible conflict of interest. The judge or justice

who is the subject of the motion shall be disqualified from

hearing or ruling on the motion, but shall have the opportunity

to:

(1)

File a response to the motion; or

(2)

Recuse themself by filing with the clerk of the court

for which the judge or justice presides a certificate

that the judge or justice is unable for any reason to

preside with absolute impartiality in the pending

action or proceeding."

SECTION 3. Statutory material to be repealed is bracketed

and stricken. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.

APPROVED this day of , 2021

GOVERNOR OF THE STATE OF HAWAII

2021-2157 HB338 SD1 SMA.doc



HB No. 338, HD 1,SD 1
THE HOUSE OF REPRESENTATIVES OF THE STATE OF HAWAII

Date: April 22, 2021
Honolulu, Hawaii

We hereby certify that the above-referenced Bill on this day passed Final Reading in the
House of Representatives of the Thirty-First Legislature of the State of Hawaii, Regular Session

of 2021.

e

Scott K. Saiki
Speaker
House of Representatives

W L o~

Brian L. Takeshita
Chief Clerk
House of Representatives
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THE SENATE OF THE STATE OF HAWAI‘I

Date: March 29, 2021
Honolulu, Hawai‘i 96813

We hereby certify that the foregoing Bill this day passed Third Reading in the Senate

of the Thirty-First Legislature of the State of Hawai‘i, Regular Session of 2021.
Mh%
Clerk of the Serfate
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THE SENATE OF THE STATE OF HAWAI‘I

Date: April 27, 2021
Honolulu, Hawaii 96813

We hereby certify that the foregoing Bill this day passed Final Reading in the Senate

of the Thirty-First Legislature of the State of Hawai‘i, Regular Session of 2021.

Mﬁl’%e

Clerk of the Senate
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