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SB 44 SD1 – RELATING TO HIGHER EDUCATION 
 
 
Chairs Kim and Rhoads, Vice Chairs Kidani and Wakai, and members of the 
committees:  

 
Thank you for the opportunity to testify on SB 44 SD1, which would repeal the authority 
of the Board of Regents of the University of Hawaiʻi (BOR or Regents) to appoint or 
retain attorneys to represent the university who are independent of the attorney general. 
The university strongly opposes this bill. 
 
Notwithstanding the university’s constitutional and statutory autonomy for the 
last twenty years, this bill would shift responsibility for the university’s legal 
matters to a State official who reports to the Governor and has no direct 
responsibility or accountability to the President or the BOR, who are legally 
charged with managing and overseeing the university operations. 
 
The bill provides no justification or rationale for this drastic change, which would set 
back every aspect of the university’s mission of service to the people of Hawaiʻi.  
Neither from a governance perspective nor an efficiency perspective can the Office of 
General Counsel’s (OGC) service to all ten campuses and System be replaced by the 
Department of the Attorney General (ATG).  The university has functioned for 20 years 
with OGC as our legal partner.  OGC is independent from the ATG and 100 percent 
focused on advancing the mission of public higher education for Hawaiʻi.  Whatever the 
unstated benefits intended by this legislation, if any, they will be far outweighed by the 
costs.      
 



The university’s authority to hire counsel accountable to its leadership and focused 
solely on university legal matters was an important element of the 1998 legislation and 
the 2000 constitutional amendment.  After twenty years of experience with in-house 
counsel, this capability has become essential to agility of operations with accountability 
in an environnment with increasingly complex compliance requirements. 
 
Autonomy is Intended for the Benefit of the State of Hawaiʻi 
 
The Legislature authorized the BOR to appoint or contract for its own counsel in Act 
115, Session Laws of Hawaii 1998, (codified in what is now Section 304A-1005, Hawaii 
Revised Statutes).  Act 115, which grew out of the work of an economic revitalization 
task force convened by the governor, president of the senate, and speaker of the 
house, granted substantial authority to the university to manage its own operations.  
The task force’s conclusion, which the legislature endorsed through its actions, was that 
autonomy would “materially enhance the university’s performance of its constitutional 
responsibilities and thereby contribute significantly to economic revitalization.”  
Autonomy was then and continues to be an important consideration of the University’s 
accreditors, as it is for public higher education throughout the nation. 
 
The university’s authority to hire counsel accountable to its leadership and focused 
solely on university legal matters was an important element of the 1998 legislation and 
the subsequent 2000 constitutional amendment that was intended to solidify autonomy 
and agility of operations for the benefit of the State.  And again, notwithstanding the 
university’s constitutional and statutory autonomy for the last twenty years, and with no 
justification offered, this bill would shift responsibility for the university’s legal matters to 
a State official who reports to the Governor and has no direct responsibility or 
accountability to the President or the Regents; the Regents and the President are 
legally responsible for management of the university, an institution responsible for 
annual expenditures of some $1.5 billion and over 10,000 professional employees 
(including through its research enterprise), making it one of the largest and most 
impactful organizations in the state.   
 
Autonomy Has Worked 
 
Following are just a few highlights of the outcomes UH has been able to achieve for 
Hawaiʻi over the past 20 years through the flexibility and efficiency that autonomy has 
enabled. 
 
• In Fiscal Year (FY) 99, the university’s total expenditures were approximately $730 

million, of which over half ($380 million) were state general funds.  In FY19, total 
expenditures have more than doubled -- far beyond the limited although much 
appreciated increase of state general funds by less that one third (under $500 
million). 

 
 UH Economic Research Organization (UHERO) estimated in 2013 that each 

dollar of state general funds expended translates into $9.61 of total business 
sales, $2.91 of employee earnings, and $.52 in tax revenues returned to the 
state. 

 



• In FY01 the total extramural awards to UH totaled $216 million.  For FY18 that 
number was $386 million, an increase of approximately 80%.  When the State 
needed the economic stimulus most, UH was able to leverage in FY11 the federal 
stimulus act (ARRA) to bring over $488 million in extramural funding into Hawai‘i.  
Many of the most complex contracts have required the specialized assistance of 
OGC. 
 

• In 2000, UH awarded 7,238 degrees and certificates. In the 2017-18 academic year, 
UH awarded 11,215 degrees and certificates, an increase of 55% since 2000.  On 
average nationally, a bachelor’s degree recipient earns approximately $1,000,000 
more in lifetime earnings than someone with only a high school diploma and an 
associate degree recipient earns $600,000 more.  It is clear that the impact of these 
additional degrees to our people, families and communities is substantial, as is the 
positive tax revenue.  Under its own authority, UH has created innovative programs 
to advance student success including: a degree audit system that works across 
multiple campuses, the development of multi-campus degree pathways, reverse 
transfer, automatic admission, and the nationally renowned “15 to Finish” program.  
And even in the face of declining enrollments across the country, UH Mānoa has 
now turned around years of declines with two consecutive semesters of year-over-
year growth.  OGC has substantively assisted in engaging external assistance to 
effectuate and further accelerate this turnaround. 

 
• Since 2000, UH has undertaken at least two billion dollars in major construction, 

stimulating economic activity across the state.  UH is now pioneering modern 
construction practices with the support of our general counsel, which involved new 
kinds of contracts. 

 
The Work of the University Requires Specialized Legal Expertise  
 
Current law (HRS Section 28-8.3) provides expressly for the university to have the 
ability to retain independent counsel, as do many other departments, offices and 
commissions, including the Office of Hawaiian affairs, the Hawaiʻi Health Systems 
Corporation, and the Division of Financial Institutions.  Like UH, the above-named 
entities have specialized missions and require unique expertise.  According to the 
National Association of College and University Attorneys (NACUA), only 4 out of 50 
states (Washington, Ohio, Virginia, and Maryland) use their state AG directly, which is 
an indication of the specialization required in the higher education sector.  And even in 
those states, there are separate divisions of the AG to support higher education, The 
Office of the AG in Washington has a Division for the University of Washington (16 
attorneys and 10 professional staff) and Washington State University (5 attorneys and 2 
professional staff).  The Education Section of the Ohio AG coordinates with the work of 
in-house attorneys and does not fully replace them.  The Education Section under the 
Virginia AG contains 45 attorneys.  And in Maryland, like Ohio, higher education 
institutions have in-house counsel to coordinate with the Educational Affairs Division of 
the Office of the AG. 
 
In addition to generalized transactional and litigation practices, the day-to-day work of 
our UH attorneys centers on issues and areas of the law unique to higher education:   
 



• University faculty matters, such as academic freedom, grievances, faculty 
governance, and UHPA collective bargaining and contract administration  

• University research and innovation, including technology and materials transfer, 
federal grants and contracts, intellectual property ownership and management, 
compliance with federal and state laws and regulations affecting research 
activities, and issues related to unique facilities and operations in astronomy, 
marine sciences, and agriculture, to name a few  

• Intercollegiate athletics, including NCAA compliance, issues relating to student 
athletes, and contractual and other issues related to athletic venues and contests 

• Student matters, including discipline and judicial affairs, FERPA, Title IX 
compliance, privacy, and housing 

• Legal and contract issues arising from the university’s medical school, cancer 
center, and other health sciences programs; includes contractual relationships 
with hospitals, providers, our clinical practice partner, and our residency program 
partner, as well as issues concerning federal health care laws, regulations 
relating to medical education and related facilities. 

 
And while the ATG can assist other departments in issues pertaining to land use 
development, OGC has hired substantive expertise in the last few years to assist the 
UH with its unique land development and P3 priorities, which have been urged and 
supported by the Legislature.  This bill would severely cripple those initiatives. 
 
Efficiency in Operations 
 
OGC currently has a total of twelve authorized attorney positions serving the ten 
campuses and UH System offices, which collectively comprise one of the largest, most 
complex and most influential enterprises in the State.  With an annual operating budget 
of approximately $2 million (FY19), the OGC office expenditures represents 
approximately 1/8 of one percent (0.13%) of the university’s total annual 
expenditures.   
 
Comparing OGC to other government law offices:   
 

City and County of Honolulu  
Annual Operating Expenditures (FY18): ~$2.5 billion  
Employees: ~10,000 – O‘ahu only 
Office of Corporation Counsel: 51 attorneys, $9M budget  
Ratio of Budget to Annual Expenditures:  0.36%  
  
State of Hawaiʻi 
Annual Operating Expenditures (FY 18):  ~$6.7B (without UH) 
Employees:  ~40,000 - Statewide (executive branch without UH) 
Department of the Attorney General:  180 attorneys, $103.65M (FY18 budget) 
Ratio of Budget to Annual Expenditures (FY18):  1.55%  
 
University of Hawaiʻi System  
Annual Expenditures: ~$1.5 billion  
Employees: ~10,000 - Statewide 



Office of General Counsel: 12 attorney positions, $2M (FY 18 budget)  
Ratio of Budget to Annual Expenditures:  0.13% (0.15% including 2 externally 
funded attorneys) 
 

The City and County of Honolulu is the most comparable in terms of the size of the 
institution, and OGC serves the same client base with one-fourth the number of 
attorneys.   
 
According to a survey done by NACUA, the average number of FTE attorneys in the 
office of general counsel at institutions with annual budgets $1 billion or more is 14.1; 
the average number of FTE attorneys in the office of general counsel at institutions with 
enrollment of 35,000 or more (like UH) is 14.9.  See Attachment 1 with relevant portions 
of “Results of NACUA’s 2018 Compliance Survey”), at p. 3, showing national trend of 
increasing numbers of in-house attorneys in university counsel offices.   
 
Use of Outside Counsel 
 
Every public (and private) in-house counsel team also uses outside counsel where need 
arises, including the ATG, OHA, and all county corporation counsel offices.  This 
provides for even more specialized expertise when specifically required without 
overstaffing.  The university retains outside counsel only when necessary: (1) patent 
attorneys (none in OGC), (2) complex, high stakes litigation/disputes, (3) highly 
specialized matters in areas outside the expertise of OGC attorneys, (4) conflict 
situations, and (5) lack of capacity.  In no instance since VP Okinaga started has 
outside counsel been retained because of “lack of capacity”, as shown below, and OGC 
attorneys know that although new matters are coming in constantly, the work will be 
absorbed in-house unless extenuating circumstances exist. 
 
The current staff in OGC has been hired or retained because of their strong work ethic 
and willingness to “do the cases” themselves, as well as their passion for the University 
of Hawaiʻi and commitment to public service.  Since a new lead litigator was hired in 
July 2016, 26 new lawsuits have been filed against UH, and all are being handled in-
house except for conflict counsel and one construction litigation matter.  In fact, 4 
additional litigation cases were brought back in-house and the outside counsel contracts 
have been closed.  The pay scale for associate attorneys is in line with county deputy 
corporation counsel pay scales (Maui, City & County, and Hawaiʻi).    
 
At the beginning of VP Okinaga’s tenure in 2015, there were 107 open outside counsel 
contracts; currently, there are 49, broken down as follows: 
 

• 27 are specialized and funded by research revenues 
o 21 patent counsel – UH is working to increase revenue and impact of 

the intellectural property and filing more patents is the critical first step. 
o 6 other research-related matters requiring specialized expertise and/or 

complex litigation. 
• 22 are funded by the risk management special fund or other special funds 

o 9 litigation matters + 1 conflict counsel 
o 12 specialized matters (Federal Communications Commission, design 

build and construction agreement templates, P3 development, PUC 



and energy contracts, eviction, and graduate medical education 
matters) 

 
OGC is accountable to the President and BOR for containing the university’s outside 
counsel spend, and the direction is positive. 
 
Request for Assistance from ATG 
 
In October 2015, before asking for funding or positions to rightsize OGC staffing (at that 
time, 8 attorney positions), VP Okinaga tried to ascertain whether other options existed.  
UH is authorized under HRS Section 304A-1005(b) to request assistance from the AG, 
and did so, in three areas:  (1) litigation, (2) responding to HRS Chapter 92F requests, 
and (3) contract review.  Then-AG Doug Chin kindly agreed to assist with certain types 
of litigation, and in fact did provide litigation assistance on one matter, but declined to 
assist in the other two areas and conveyed his belief that UH attorneys would be best 
equipped to do this work.  
 
While the university consults frequently with and is grateful for the assistance of the 
ATG on matters of shared interest, it is not practical nor reasonable for the university to 
rely on the Attorney General to meet all of the specialized legal needs of an institution 
that is large, unique, and that employs a substantial portion of the State workforce.  
 
We note that the bill does not address the fiscal impact on the ATG of assuming 
responsibility for legal matters that are currently handled by the university’s attorneys, 
nor does it address the treatment of current university personnel in attorney and staff 
positions that would no longer be lawful if this bill were enacted.  These fiscal, 
personnel, and personal impacts would be significant to both UH and the Department of 
the Attorney General. 
 
For these reasons, the University of Hawaiʻi strongly opposes SB44 SD1. 
 
Thank you for this opportunity to testify. 
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Senate Committee on Higher Education 
Senate Committee on Judiciary 

Tuesday, February 12, 2019, 3:30 p.m. 
  
Testimony by: 
Lee Putnam, Chair, Board of Regents 
Jeff Portnoy, First Vice Chair, Board of Regents 
 
SB 44, SD 1 – RELATING TO THE UNIVERSITY OF HAWAI‘I 
 
 
Chairs Kim and Rhoads, Vice Chairs Kidani and Wakai, and Members of the Committees:  

 
Thank you for the opportunity to testify on SB 44, SD 1.  We submit this testimony as the Chair and 
First Vice Chair of the Board of Regents (“Board”) in strong opposition of this bill.  The Board did 
not have the opportunity to consider this bill as a body.  However, the members of the Board have 
been notified of this bill and feedback was received by several other members, including Vice Chair 
Higaki, and Regents Acoba, McEnerney, Moore, Wilson, and Yuen, who concur with this testimony.  
The bill repeals the Board’s authority to appoint or retain attorneys to represent the University of 
Hawai‘i (“University”) who are independent of the State of Hawai‘i Attorney General (“AG”).  
Essentially, the bill eliminates the University’s independent Office of General Counsel (“OGC”). 
 
Elimination of OGC would severely and negatively impact the internal structure, management, and 
operations of the University.  Such an action is inconsistent with Article X, Section 6 of the 
Constitution of the State of Hawai‘i, which provides that the Board “shall have exclusive jurisdiction 
over the internal structure, management, and operation of the University,” and that the Legislature 
retains the power to enact laws of statewide concern.     
 
Since OGC was created in parallel with University autonomy, it has come to serve an important role 
for the University.  Among other things, OGC and its attorneys provide institutional memory; are 
easily accessible and available on campus; have a specialized familiarity with higher education legal 
issues; provide a cost savings as compared to outside legal fees; and are readily available to provide 
insight and counsel which encourages client interaction that prevents issues from metastasizing into 
legal risk.  The Board takes its role in mitigating risk very seriously, and OGC plays a critical role in 
managing legal risk and keeping the Board informed.  The Board consults with OGC on a regular 
basis on various issues, including to seek legal guidance related to issues being considered by the 
Board.   
 
OGC’s role is not easily replaced by the AG who reports to the Governor, and whose fiduciary and 
professional obligations are to State government as a whole.  The AG and deputy AGs assigned to 
the University and reporting to someone other than the president and the Board will pose difficult 
ethical and practical issues, because of the University’s autonomy.   
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As early as 1961, the AG recognized that “[i]t is our view . . . that the University of Hawai‘i is not an 
executive or administrative department or instrumentality of the State government under Article IV, 
section 6.”1  The Attorney General went on to state that,  
 

By reason of these constitutional provisions there is created a constitutional corporation of 
independent authority. The establishment by the Constitution of a state university as a body 
corporate with power to govern itself through a board of regents results in the creation of a 
separate entity independent of the executive branch of the government.2 

 
The Legislature also recognized the need to allow the University its own counsel, separate from the 
AG.  In 1998, after considerable deliberation, Act 115 was signed into law.3  Act 115 grew out of the 
work of the economic revitalization task force convened by the governor, president of the senate, and 
speaker of the house.  It granted substantial authority to the University to manage its own operations.  
The Legislature found that,  
 

(4)  One of the task force’s principal recommendations was to provide greater “autonomy” to the 
University of Hawai‘i, meaning the devolution to the board of regents and the university 
community of substantially increased decision-making authority and responsibility with respect 
to fulfillment of the university’s constitutional role and administration of its constitutionally-
designated assets and public trust undertakings. 
 
(5)  The task force’s conclusion, which this legislature endorses and this Act implements, was 
that autonomy for the university would materially enhance the university’s performance of its 
constitutional responsibilities and thereby contribute significantly to economic revitalization;  
                               
 (6)  Under this Act, the university board of regents and administration are delegated 
substantially increased authority and decision making power over . . . and the management of 
the human resources and programs of the university, including but not limited to the ability to:  . . 
. (C) Retain legal counsel and resolve disputes using university assets[.]    

 
In the 1999 and 2000 legislative sessions, the Legislature proposed amending Article X, section 6 of 
the Constitution of the State of Hawai‘i, to give the University autonomy in Senate Bill 539.4  The 
measure was intended to provide “…that all organizational and management decisions internal to the 
University are clearly the responsibility of the Board of Regents.”5 
 

                                                      
1 Att. Gen. Op. 61-84. 
2 Id. 
3 1998 Haw. Sess. Laws Act 115. 
4 S. Stand. Comm. Rep. No. 287 (1999) (re S.B. 539 S.D. 1). 
5 H. Stand. Comm. Rep. No. 877 (2000) (re S.B. 539 S.D. 1). 
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Senate Bill 539 states that, “the purpose of this Act is to propose an amendment to article X, section 
6, of the Constitution of the State of Hawai‘i to give the University of Hawai‘i autonomy in matters 
involving only the internal structure, management, and operation of the University.”  General election 
results showed that the 72.4% of the vote was in favor of the constitutional amendment.6   

 
The elimination of independent counsel is a threat to the autonomy afforded to the University by the 
Constitution of the State of Hawai‘i.  For these reasons, the aforementioned individual Regents 
strongly oppose SB 44, SD 1. 
 
Thank you for the opportunity to testify. 
 
 

                                                      
6 General Election - State of Hawai‘i– Statewide, Final Report, Number 3, Haw. Office of Elections, Nov. 7, 2000, 
available at http://files.Hawai‘i.gov/elections/files/results/2000/general/histatewide.pdf. 



 

 

 ​The Committee on Higher Education/Judiciary 
Tuesday, February 12, 2019 

3:30 pm, Conference Room 229 
 

RE: SB 44, SD1 RELATING TO HIGHER EDUCATION  
 
Attention:  Chairs:  Donna Mercado Kim and Karl Rhoads, Vice Chairs:  Michelle Kidani  

       and Glenn Wakai and Members of the Committee 
 
The University of Hawaii Professional Assembly (UHPA) ​strongly opposes SB 44, SD1​. The 
proposed legislation captures the past trying to revisit the present over the authority of the 
University to conduct its’ legal affairs as an autonomous state agency. When concerns arise 
about the conduct of University business it has become commonplace to attach challenges to 
the autonomy of the institution. In part, it is an unfortunate result of the University not advancing 
its own interests and rising tensions over the management of the institution.  
 
The proposed legislation is brought forth without the requisite understanding of what problem 
this is designed to fix.  There lacks a proper assessment of the consequences of the transfer of 
authority to the Attorney General which goes well beyond a mere reassignment of function and 
personnel. 
 
For historical reference, in the late 1990’s the UH legal section was administered through the 
attorney general's office. The lack of UH responsibility and authority for conducting its legal 
affairs was the cause of an accreditation crisis whereby the institution was placed at risk. The 
creation of the UH Office of General Counsel established the autonomy expected by the 
accreditation agency. It further clarified the meaning of autonomy found in the State Constitution 
as UH took responsibility for its risk, liabilities, and conduct of legal matters. Today, UHPA does 
not see a parallel set of circumstances that would result in the proposed SB 44 SD1 being 
necessary.  
 
Should the University of Hawai‘i be deprived of their own counsel this would impede the Board 
of Regents and the administration in their role to advance or defend the interests of the state’s 
only public higher education institution.  
 
UHPA ​respectfully opposes SB 44 SD1​. 
 
Respectfully submitted 

 
Kristeen Hanselman 
Executive Director 

University of Hawaii 
Professional Assembly 

1017 Palm Drive ✦ Honolulu, Hawaii 96814-1928 
Telephone: (808) 593-2157 ✦ Facsimile: (808) 593-2160 

Website: www.uhpa.org 
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To the Honorable Kim (Chair), Kidani (Vice Chair) and members of the Higher 
Education Committee 
 
To The Honorable Rhoads (Chair), Wakai (Vice Chair) and members of the 
Judiciary Committee 
 
SB 44 SD 1 Relating to Higher Education  
 
My name is Carolyn Ma, and I am the Dean for the UH Hilo Daniel K. Inouye 
College of Pharmacy (DKICP).  The DKICP respectfully opposes this bill that   
repeals the general counsel (OGC) of the University of Hawaii and specifies that 
the attorney general shall represent the University of Hawaii in any litigation, 
render legal counsel to the university, and draft legal documents for the 
university.  
 
As a professional health care education program, the DKICP places high value 
and trust in the Office of the General Counsel (OGC).  In order to fulfill the 
accreditation and education requirements for our flagship degree, Doctor of 
Pharmacy, Pharmacy Practice (Registered Pharmacists) faculty perform patient 
care duties to teach and mentor students in healthcare institutions that include 
hospitals, clinics and community pharmacy businesses. These activities require 
OGC to approve numerous contracts and memorandums of understanding with 



all health care institutions across the state, U.S. mainland, as well as in 
international sites.   
 
The college also utilizes OGC to assure legal compliance in our policies and 
procedures that govern student admissions, recruitment and other matters 
related to student affairs, student misconduct as well as issues related to the 
American Disabilities Act.  
 
In regards to our faculty and staff employment, we often require counsel and 
expertise to comply with the University collective bargaining agreement, labor 
and employment laws.   
 
Our issues are often highly complex, time consuming and require timely 
resolution.  OGC’s attorneys, with their highest level of expertise, allow us to 
function with confidence that we have complied with all legal aspects pertinent to 
our operations.  
 
Thank you for the opportunity to submit testimony.  
 
 

	
  







SB-44-SD-1 
Submitted on: 2/9/2019 10:38:29 AM 
Testimony for HRE on 2/12/2019 3:30:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Jerris Hedges Individual Oppose No 

 
 
Comments:  

The amendment to the Section 26-35.5, Hawaii Revised Statutes is unnecessary and 
counter-productive. The specialized programs at UH System, require attorneys with 
expertise in research and other academic matters. Depending upon the Attorney 
General to represent UH will lead to delays in time-sensitive matters and increased risks 
to UH and its operations. The cost to the State of Hawaii and those served by UH could 
be considerably greater than any perceived anticipated savings by supporters of this 
legislation.  

 



SB-44-SD-1 
Submitted on: 2/10/2019 9:50:33 AM 
Testimony for HRE on 2/12/2019 3:30:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

WalterS. Kirimitsu Individual Oppose No 

 
 
Comments:  

I am in strong opposition to SB 44 SD 1.  I served as the first General Counsel for 
UH from 1999 t0 2006.  Based on my actual experiences, UH needs independent 
general counsel, separate from being a part of the State AG's office. The sole and 
critical reason for the 1998 statute and the 2000 constitutional amendment was 
for the UH to have its own independent general counsel to advise on its unique 
legal issues in an efficient manner.  This is absolutely necessary for our UH to 
excel and achieve its goals in an efficient, professional manner.  It will be terrible 
to pass this Bill; if this Bill passes, we as a State will be going backwards and 
sending a message that our only state university doesn't really matter.  PLEASE 
DO NOT PASS THIS BILL.  RESPECTFULLY, Walter S. Kirimitsu 

 



SB-44-SD-1 

Submitted on: 2/11/2019 11:29:11 AM 

Testimony for HRE on 2/12/2019 3:30:00 PM 

Submitted By Organization 
Testifier 

Position 

Present at 

Hearing 

Jesse K. Souki Individual Oppose Yes 

 

 
Comments:  

Aloha Chairs Kim and Rhoads, Vice Chairs Kidani and Wakai, and Members of the 
Senate Committees on Higher Education and Judiciary: 

Thank you for considering this testimony regarding SB 44, SD1, which would effectively 
abolish the Office of General Counsel (“OGC”) at the University of Hawai‘i.  I have 

strong concerns about this measure. 

I am confident that others will provide logical arguments on why OGC should remain at 
the University—I will not make those arguments here.  My plea to you is personal.  I do 
not know why this bill has come to pass based on my research of why the legislature 

chose to allow the University to be autonomous and how OGC came about.  However, if 
it has anything to do with the perception that the folks here at OGC do not work hard or 

in the interest of the University, I hope that this testimony will help allay those concerns. 

There is a myth about public service, especially in Hawai‘i and particularly when it 
comes to professional service positions.  I can speak with knowledge on this point, 
because I have served in a few leadership capacities with the State and the 

counties.  In my experience, the folks I met and worked with were passionate about 
public service and making a difference in their communities, as is the case here at 

OGC. 

In the private sector, clients paid about two and a half times more for my billable hours 
than the University does.  I work an average of 10-hours a day at the University, not 
counting the time I respond to emails and answer phone calls off the clock and on 

weekends.  Working for the State of Hawai‘i, I do not get full medical coverage or free 
parking—these premiums and costs come out of my check.  I do get more holidays and 

leave than in the private sector, but I, like many of my colleagues, are rarely able to use 
all our accumulated leave given the demands of the job.  This is not a complaint—I 
knew the sacrifice.  I know many have similar experiences.  

So if not for the benefits or the pay, why does anyone take an attorney position with the 
State and in particular the University?  Next to my desk is President John F. Kennedy’s 
January 20, 1961 inaugural address, where he called on the Nation to “ask not what 

your country can do for you—ask what you can do for your country.” Public service to 
many is a higher calling—a way to give back to our communities.  For those who heed 



the call, there is great satisfaction in knowing the public interest was served at the end 
of a long week.  The greatest threat to a sustainable, hard-working public workforce is 

uncertainty and threats to morale.  Some would say the State never fully recovered from 
the reduction in force actions and furloughs from the 1990s and early 2000s.  Similarly, 

there is no telling what damage the recent and threatened government shutdown will 
have on federal workers.  These actions lead to losses of expertise, institutional 
knowledge, and internal and external relationship networks that get the public’s 

business done. 

Despite the above, the rare honor to work for my alma mater was an opportunity I could 
not pass.  My education at MÄ•noa led to opportunities for which I am grateful.  It led 

me to Washington, D.C., law school in Seattle, and allowed me to return home to 
Hawai‘i for a successful career in law and public service.  I like to believe that being the 
first in my household to graduate from college also paved the way for my younger 

brothers—one graduated from the University of Hawai‘i at Hilo.  I want to play a part in 
ensuring that others in the State have similar opportunities through the University of 

Hawai‘i.  Please allow OGC to continue its service to the University—there is so much 
work left to do. 

Thank you again for considering my testimony and for your service to the State of 

Hawai‘i.  

Mahalo, 

Jesse K. Souki, Esq. 
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Chair Kim, Vice Chair Kidani, and members of the Senate Committee on Higher Education; and  
Chair Rhoads, and Vice Chair Wakai, and members of the Committee on Judiciary: 
 
The Association of Emeritus Regents (“AER”) of the University of Hawai‘i submits testimony in 
opposition to Senate Bill 44. 
 
In order for the University of Hawai‘i to properly perform its constitutional responsibility of being the 
institution of higher education for the citizens of Hawai‘i and contribute to the economic vitality of the 
State, the University of Hawai‘i needs to have its own legal team who is accountable to the leadership of 
the University of Hawai‘i and who is focused solely on university legal matters.   
 
The work of the University requires specialized legal expertise.  The Office of the General Counsel 
(“OGC”) has fulfilled its role more than adequately and has been efficient in its operations.  Shifting the 
University’s legal matters to the State Attorney General is a step backwards and would disrupt the 
University’s mission.   
 
As former regents, our members have worked with the OGC as well as attorneys from the Attorney 
General’s office.  From experience, we can opine without hesitation that the Office of the General 
Counsel has been much more timely in providing the legal responses necessary to make decisions than 
the Attorney General’s office.   
 
The OGC handles transactional matters, litigation matters and areas of law which are unique to higher 
education including research and innovation, intercollegiate athletics, student matters, legal and 
contract issues and university faculty matters efficiently.  In comparing the cost of legal services to their 
operating budgets, only .13% of the University’s annual operating budget of $1.5 billion is spent on legal 
services while the State of Hawai‘i spends 1.55% of its annual operating budget of $6.7 billion is spent 
on legal services and the City and County of Honolulu spends .36% of its annual operating budget of $2.5 
billion. Clearly, the University of Hawai‘i has been more efficient. 
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Given the performance and the efficiency of the OGC at the University, eliminating the OGC would be a 
tremendous mistake.  Not only will it probably cost the AG office more than what the University spends 
to provide the legal services required by the University, it probably will not be able to do it as timely.  
The University needs to make decisions “at the turn of a dime” on many matters and without its own 
dedicated legal team, it will not be able to do so.  More importantly, the AG’s office will not be 
accountable to the University, the client which it will serve.  Its accountability will be to the Governor. 
 
There is no justifiable reason for eliminating the OGC.  The AER strongly opposes SB 44 and respectfully 
ask the Senate Committee on Higher Education, and the Senate Committee on Judiciary to withhold the 
passage of SB44 in their respective committees.   
 
 



STARN O'TOOLE MARCUS 6' FISHER
A LAW CORPORATION

February 11, 2019

The Honorable Donna Mercado Kim
& Members of the Senate Committee on
Higher Education; and

The Honorable Karl Rhoads
& Members of the Senate Committee on
Judiciary

Hawaii State Capitol
415 South Beretania Street
Honolulu, Hawaii 96813

Re: Senate Bill 44, SD1, Relating to Higher Education

Dear Chair Kim, Chair Rhoads and Committee Members:

I write in respectful opposition to Senate Bill 44, Senate Draft 1, for these reasons. First,
S.B. 44, S.D.1, lacks any preamble language stating why passage of the bill is necessary.
Standing Committee Report No. 69 regarding this bill is also silent as to the intent.
Unfortunately, the effect is that it leaves the public and affected state employees to guess why
this action is being taken. To avoid the accusation that the Legislature is acting arbitrarily and
capriciously, I respectfully encourage the Committees to articulate their reasons in a report or by
inserting preamble language into the bill.

Second, the proposed action will, without question, radically restructure the legal
agencies serving the State of Hawaii, and it does so by re-integrating the largest entity, the
University of Hawaii, that has operated independently from the Department of the Attorney
General for decades. Once it is made clear what the purpose and intent of this bill, there are
probably less drastic alternatives than what is being proposed. Out of the 21 exceptions granted
by prior Legislatures to obtain independent counsel apart from the Department of the Attorney
General, 20 are smaller than UH. From purely a practical perspective, the proposed bill impacts
the human resources and budget departments, as well impacted labor unions.

Finally, the bill creates the appearance of a conflict of interest between UH and the State
of Hawaii administrative agencies on important matters in which it was previously recognized
that UH's independence was needed. As one example, if the Department of the Attorney
General had represented both the Department of Land and Natural Resources and UH when the
conditional permit was presented regarding the astronomy precinct on Maunakea, then, despite
any ethical walls designed to eliminate conflict, the public perception of conflict would have
been negatively impacted. Thank you for the opportunity to testify.

Doug Chin

Pacific Guardian Center, Makai Tower 733 Bishop Street, Suite 1900 Honolulu, Hawaii 96813

Telephone: (808) 537-6100 Fax: (808) 537-5434 Web: www.starnlaw.com
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