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Testimony COMMENTING on SB2278 
RELATING TO HEALTH INSURANCE. 

SENATOR ROSALYN H. BAKER, CHAIR 
SENATE  COMMITTEE ON COMMERCE, CONSUMER PROTECTION, AND 

HEALTH  
Hearing Date:  February 4, 2020 Room Number:  329 

 

Fiscal Implications:  1.0 FTE and $100,000 general fund appropriation for salary and operating 1 

expenses if enforcement authority is granted. 2 

Department Testimony:  The Department of Health (DOH) provides comments only regarding 3 

SECTION 2 of SB2278, and defers to the Department of Commerce and Consumer Affairs for 4 

amendments to chapters 431 and 432, Hawaii Revised Statutes. 5 

SB2278 amends chapter 321 to compel health care providers, health care facilities, or hospitals 6 

to disclose in writing estimates of the cost of care that are not authorized by a patient’s health 7 

plan, and which subsequently become the financial liability of the patient. 8 

The lack of investigative and enforcement authority, including penalties, for DOH may 9 

negatively impact compliance with this statute.  If health care providers, health care facilities, or 10 

hospitals do not fulfill the obligations of this Act, the patient does not appear to have recourse, at 11 

least through the Department of Health.  If the Legislature authorizes regulatory and enforcement 12 

provisions for the department, at least 1.0 FTE is requested to manage this new responsibility.  13 

Future expansion is likely given the volume of health care service transaction per year. 14 

The department respectfully recommends repealing SECTION 2 in its entirety and deleting all 15 

references to DOH unless appropriate regulatory powers are authorized. 16 

Thank you for the opportunity to testify. 17 



 

 

STATE OF HAWAII 

OFFICE OF THE DIRECTOR 

DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS 
335 MERCHANT STREET, ROOM 310 

P.O. BOX 541 

HONOLULU, HAWAII 96809 
Phone Number:  586-2850 

Fax Number:  586-2856 
cca.hawaii.gov 

 
 

Testimony of the Department of Commerce and Consumer Affairs 
 

Before the  
Senate Committee on Commerce, Consumer Protection, and Health 

Tuesday, February 4, 2020 
9:30 a.m. 

State Capitol, Conference Room 229 
 

On the following measure: 
S.B. 2278, RELATING TO HEALTH INSURANCE 

 
Chair Baker and Members of the Committee: 

 My name is Colin Hayashida, and I am the Insurance Commissioner of the 

Department of Commerce and Consumer Affairs’ (Department) Insurance Division.  The 

Department offers comments on this bill.  

 The purposes of this bill are to: (1) establish disclosure and consent 

requirements for nonparticipating health care providers; (2) prohibit nonparticipating 

health care providers from balance billing patients in specific circumstances; and (3) 

establish rate calculation requirements for reimbursement of nonparticipating providers.   

 The Department appreciates the intent of relieving consumers of the impacts of 

unexpected balance bills.  However, the Department has concerns that the provisions 

regulating health care provider conduct are being improperly placed in Hawaii Revised 

Statutes (HRS) chapter 431, article 10A (Accident and Health or Sickness Insurance 

Contracts); chapter 431, article 14G (Health Insurance Rate Regulation); chapter 432, 

article 1 (Mutual Benefit Societies); and chapter 432D (Health Maintenance 
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Organization Act).  For example, section 3 of the bill at page 9, lines 8 to 10 amends 

HRS chapter 431, article 10A with language that includes “the participating provider 

shall not collect or attempt to collect from the insured sums owed by the insurer” 

(emphasis added).   

Additionally, the bill references “usual and customary rate” on page 12, lines 4 

and 19 to 20; page 16, line 9; page 17, lines 3 to 4; page 20, line 18; and page 21, lines 

14 to 15.  The bill defines “usual and customary rate” as the insurance provider’s 

“average contracted rate.”  See, e.g., page 12, lines 20 to 21.  The Insurance Division 

does not maintain information on contract rates that would allow it to readily verify the 

average contracted rate.   

 Thank you for the opportunity to testify on this bill. 

 

 



 
 
 
 
 
 
 
 
 

 
 
 
 
 

THE SENATE 
Committee on Commerce, Consumer Protection and Health 

Tuesday, February 4, 2020 
9:30 a.m. 

Conference Room 229 
 
To:  Senator Rosalyn Baker, Chair 
Re:  SB 2278 Relating to Health Insurance  
 
Dear Chair Baker, Vice-Chair Chang, and Members of the Committee, 
 
My name is Keali’i Lopez, and I am the State Director for AARP Hawai‘i. AARP is a membership 
organization of people age fifty and over, with nearly 145,000 members in Hawai‘i.  AARP advocates for 
issues that matter to Hawai‘i families, including the high cost of long-term care; access to affordable, 
quality health care for all generations; and serving as a reliable information source on issues critical to 
people over the age of fifty. 
 
AARP Hawai‘i supports SB 2278 with comments. This bill establishes disclosure and consent 
requirements for nonparticipating health providers; prohibits nonparticipating health care providers from 
balance billing patients in specific circumstances.   

 
AARP supports efforts to protect consumers against surprise bills from nonparticipating providers who 
provide services without the consumer’s knowledge or consent in an otherwise in-networking setting. 
We particularly support provisions that prevent these unexpected bills when a person needs to use 
emergency services, and requiring insurers to notify enrollees by mail and websites of their rights and 
potential costs for out-of-network procedures. 
 
To clarify and further strengthen this bill, the Committee may want to address a few additional issues: 

• Provisions for enforcement 

• Consumer reimbursement if a consumer pays a bill they weren’t supposed to pay 

• Use of out-of-network provider by the in-network facility without the knowledge or choice of the 

patient 

• Extending the 24 hour timeframe to disclose the requirements of a nonparticipating provider in 

advance. (e.g. People may have taken time off from work, or traveled from neighbor islands and 

cannot easily change their decision if a disclosure is given only 24 hours in advance) 

Thank you very much for the opportunity to support SB 2278, and to provide comments. 
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Before: 

Senate Committee on Commerce, Consumer Protection, and Health 

The Honorable Rosalyn H. Baker, Chair 

The Honorable Stanley Chang, Vice Chair 

 

February 4, 2020 

9:30 a.m. 

Conference Room 229 

 

Re: SB2278, RELATING TO HEALTH INSURANCE. 

 

Chair Baker, Vice Chair Chang, and committee members, thank you for this opportunity to provide 

testimony on SB2278 which seeks to protect Hawaiʻi consumers from egregious and unexpected 

out-of-network bills from facilities and providers. 

 

Kaiser Permanente Hawaiʻi SUPPORTS SB2278 

 

Kaiser Permanente Hawaiʻi is Hawaiʻi’s largest integrated health system that provides care and 

coverage for approximately 259,000 members. Each day, more than 4,500 dedicated employees 

and more than 600 Hawaiʻi Permanente Medical Group physicians and providers come to work at 

Kaiser Permanente Hawaiʻi to care for our members at our 21 medical facilities, including 

Moanalua Medical Center, providing high-quality care for our members and delivering on our 

commitment to improve the health of the 1.4 million people living in the communities we serve. 

 

As a not-for-profit health plan, Kaiser Permanente does not answer to shareholders. Our duty is to 

our members — firefighters, police officers, teachers, bus drivers, shipyard workers, and all the 

hard-working people of Hawaiʻi — who depend on us for affordable, high-quality care. 

 

SB2278 is a fair and reasonable market-based solution to address certain billing practices that can 

have an immensely negative financial impact on consumers when they are at their most vulnerable 

– including when they are receiving emergency care at out-of-network facilities and from out-of-

network providers at in-network locations. Sometimes, consumers unknowingly receive care from 

a provider who is not in their health insurance network.  In Hawaii, there is no limit to what these 

out-of-network providers or facilities can charge.  As a result, the patient may be billed for the 

remaining charges after their insurer pays.  These “surprise bills” put consumers at significant 

financial risk of medical debt from bills they should not owe.  This burden can prolong patient 

suffering long after their health has been restored.  SB2278 is a common-sense way to protect 

consumers and remove them from the middle of billing disputes between providers and 

insurance companies while ensuring out-of-network providers receive a market-based rate that 

covers theirs costs. We believe SB2278 will protect patients and is the best way to address these 

soaring health care costs through a market-based approach. 
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Kaiser Permanente Hawaiʻi 

For too long, we’ve operated under a system that allows out-of-network facilities and providers to 

directly bill patients for remaining billed charges with virtually no restrictions. The burden of this 

market failure falls on the hardworking men and women of Hawaiʻi – not just those who are 

balance-billed directly – but the entire community that bears these costs systemwide. 

 

SB2278  ensures that for emergency situations and for situations where consumers go to an in-

network hospital but see an out-of-network doctor, the payment to the out-of-network doctor or 

hospital reasonably covers their costs without incentivizing other providers to stay out-of-network 

or driving up costs to the system, including healthcare premiums. As a fully integrated system, 

which includes over 600 Hawaiʻi Permanente Medical Group physicians and providers, Kaiser 

Permanente understands that any benchmark rate in SB2278 needs to cover the cost of services 

provided. 

 

Kaiser Permanente Hawaiʻi notes that the payment benchmark will only be applied to out-

of-network providers operating at in-network facilities and to out-of-network facilities.  It 

does not affect providers and hospitals that are in-network, which is the norm. 

 

The payment benchmark ensures that the costs of the services are covered, without driving up costs 

to the system and to health insurance premiums. We believe payments should not be based on 

charges that are billed by the provider (“billed charges”) or any database that uses “billed charges,” 

because there is no limit to what a facility or provider may bill. Instead, by basing the benchmark 

on average in-network rates paid by carriers to contracted in-network providers or an equivalent 

percentage of the Medicare reimbursement rate, we ensure a fair and reasonable reimbursement 

rate for patients, providers, health plans and the healthcare system as a whole. 

 

Thank you for the opportunity to provide testimony on this important measure. 
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Senate Committee on Health 
Senator Rosalyn H. Baker , Chair 

Senator Stanley Chang, Vice Chair 
 

February 4, 2019  

     Conference Room 229 
9:30 a.m. 

Hawaii State Capitol 
 

Testimony Supporting Intent with Request for Amendments 
Senate Bill 2278 

Establishes disclosure and consent requirements for nonparticipating health care 
providers.  Prohibits nonparticipating health care providers from balance billing 

patients in specific circumstances.  Establishes rate calculation requirements for 
reimbursement of nonparticipating providers. 

 
Linda Rosen, M.D., M.P.H. 

Chief Executive Officer  
Hawaii Health Systems Corporation 

 
On behalf of the Hawaii Health Systems Corporation (HHSC) Corporate Board of Directors, 
thank you for the opportunity to present testimony supporting the intent with a request for 
amendments to S.B. 2278 that establishes disclosure and consent requirements for 
nonparticipating health care providers, prohibits nonparticipating health care providers from 
balance billing patients in specific circumstances, and establishes rate calculation requirements 
for reimbursement of nonparticipating providers. 
 
While HHSC understands the impact that unanticipated medical billing, or surprise medical 
billing can have to patients, as written, this measure removes incentives to arrive at fair 
contracts with providers.  Therefore, HHSC joins in partnership with most the other of Hawaii’s 
major healthcare systems to propose amendments that clarify that the responsibility for 
disclosure and consent requirements should be with the member’s health care plan, since they 
would most appropriately know which providers are participating or not.  An amendment 
towards the removal of reference to rate setting and replacing it with a requirement that the 
insurer negotiate with the out-of-network provider to resolve payments and directing the 
Insurance commissioner to establish a dispute resolution process is also requested. 
 
Thank you for the opportunity to testify before this committee.  We appreciate the Committee’s 
continued focus on improving healthcare for our island communities. 
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Date: February 4, 2020 

Time: 9:30 a.m. 

Place: Conference Room 229 

From: Hawaii Medical Association 

 Michael Champion, MD, President 

 Christopher Flanders, DO, Executive Director 

 

Re: SB 2278 Relating to Health Insurance 

Position: OPPOSE 

 

The Hawaii Medical Association feels strongly that patients should not be caught up in what, in many 

cases, should be contractual arrangements between parties. While this is not the larger issue it 

is on the mainland, Hawaii does experience rare payment disagreements between health 

systems, health systems and providers, and insurers and health systems or providers. 

 

The position of the Hawaii Medical Association is that statutory setting of payment rates is an 

unsatisfactory method of resolving disputes. The linking of statutory rates to Medicare or 

“usual and customary” rates is problematic in that Medicare rates are not designed to be a 

benchmark for rates over large geographic areas, nor are they designed for regional insurers 

to tie their rates. Rather, the use of available all payor claims databases, such as Fair Health, 

should be used to establish existing community standards. 

 

The Hawaii Medical Association supports the establishment a fair arbitration system in which to 

mediate disputes, such as the arbitration system enacted by New York, whereby each side 

presents their settlement figure and a decision is made between submitted figures by the 

Insurance Commissioner. 

 

Thank you for allowing the Hawaii Medical Association to testify on this issue. 
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Date: February 4, 2020
Time: 9:30am ,
Room: Conference Room 016

Senate Committee on Commerce, Consumer Protection & Health;

To: Senator Rosalyn Baker, ‘Chair
Senator Stanley Chang, vice Chair

From: Michael Robinson
Vlce»President — Government Relations & Community Affairs

Re: SB 2278 - Relating To Health insurance
SUPPORT INTENT PROVIDING PROPOSED LANGUAGE

My name is Michael Robinson, Vice President, Government Relations and Community Affairs at
Hawai‘i Pacific Health (HPH). Hawai‘i Pacific Health is a not-for-profit health care system
comprised of its four medical centers - Kapi‘olani, Pall Momi, Straub and Wilcox and over 70
locations statewide, with a mission of creating a healthier Hawai‘i.

We support the intent and offers suggested amendments to SB 2278rwhich establishes disclosure
and consent requirements for nonparticipating health care providers and prohibits
nonpartlcipating health care providers from balance billing patients in specific circumstances. The
bill also stabllshes rate calculation requirements for reimbursement of nonparticipating providers.

Hawai‘i Pacific Health has experience working with a variety of insurers and providers and
believes in maintaining the integrity of the contracting process between health providers and
health insurers in determining fair and adequate reimbursement methodologies for health care
services that have already been delivered to patients/insured. As a provider organization, we
also assume that both healthcare insurers and healthcare providers have a shared responsibility
to protect patients from financial burdens to ensure access to medically necessary care.

Hawai‘i Pacific Health believes that for emergency sen/ices, where medical necessity eliminates
the opportunity for a patient to make a choice based on a provider’s network status with a health
plan, the patient should not be responsible for charges where patient choice is not possible.

While we share the stated intent of this bill, we have the following concerns of the current bill as
drafted: ‘

o Section ,2: The disclosure and consent requirement as written places the responsibility solely
upon the health-care provider to inform the patient of a providers network status with an
insurer. Placing this responsibility solely upon the healthcare provider is misplaced and will
be inadequate for the patient. lt would be more helpful to the patient for the insurer to be
responsible to provide this notice to its subscribers as the health plan would have more timely

Hawal i Pacific Health I l\/lerchant Street | Honolulu, Hawaii 96813

baker1
Late



Page 2

and h_elpful.information for ta subscriber to make a decision on where to access care, than
information the health care provider would be able to provide at the point of care.

A health plan would also be able to provide to its subscriber/patient the most important
information to a member: (1) whether the particular scheduled, service is covered by the
insured’s plan; (2) how much their" out of ‘pocket would be for the sen/ice for that particular
plan for that particular member. By placing this requirement on the healthcare provider —
instead of the insurer — this requirement as written would create unnecessary patient anxiety
and potentially appointment cancellations by having the provider bear the responsibility of the
disclosure and consent form.

Section I1, Section 5,.Se'ctlon 6: We agree that a patient should not incur greaterlout-of-
pocket costs foremergencyservices than the insured would have incurred with a participating
provider of health care services. However we also believe that the insurer should be required
to fulfill their obligation. to their member and be required to work with the health care provider
to negotiatea settlement to resolve any sums owed on behalf of their insured.

Section 4: The specification of a statutory defined reimbursement rate of the greater of “usual
and customary’ and gig percent of Medicare will not adequately cover the entire range of
medical services for billing that a patient may encounter. For example:

(1) What would the “usua| and customary rate" be for a service that an HMO does not provide
either generally or “...in the general geographic region in which the services were
rendered’? For example Wilcox is the only provider of trauma and neurology services in
the general‘ geographic region of Kauai. What would the "usual and customary rate” of
that service be for an HMO that currently does not deliver that service for itself on the
island of Kaua‘i.

(2) There. is no applicable Medicare reimbursement methodology for most pediatric‘
procedures and services for women of child-rearing age who are not disabled. Utilizing
Medicare as a basisfor reimbursement for services delivered for these populations could
potentially be incalculable with the bill as written.

To address these -concerns, Hawai‘i Pacific Health is currently workinqwith HAH members
Queens Health S.vstem@,Castle Medical Center,_Hawai‘i Health System Corporationon language
that would achieve the followinq_goals (see attached Proposed Amendments);

-. For non-emergent services, provide a disclosure and consent requirement process that
provides patients with the most accurate, meaningful and timely status of a provider's network
status’ with a plan;

- Remove disincentives -fora plan and provider to come to the table to negotiate contract terms
for paymentlfor medical sen/ices provided to a plan’ member;

~ lncentivize health plans to make. reasonable efforts to invest in developing an adequate
network for its members by retaining incentives for insurers to contract for S€i'VlC€S= with
providers.

Finally, we support the establishment of a dispute resolution process before a disinterested 3"‘
party. The establishment of such a process would lncentivize both plans and providers to reach
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a settlement with knowledge of binding arbitration being a possible. remedy. The insurance
commissioner who has the ability to promulgate administrative rules is ideally situated to
assume the role of arbitrator or mediator in resolving issues involving out-of-network. charges
and medical reimbursements.

Accordingly, we suggestthe following amendments.

“432E- Dispute resolution. ’

(a) When the non-participating health care provider and the managed care plan are unable
to reach ‘an agreement as to the amount to be billed for the services provided by the
non-participating provider, the matter shall be submitted to the insurance commissioner
for binding. arbitration or mediation.

(b) The non-participating provider and managed care plan shall agree on whether the. matter
shall be subject to binding arbitration or mediation within 45 days of notification by the
managed care plan to the non-participating provider that the managed care plan
disagfrees with the amount billed for the services rendered to the enrollee.

(o) The insurance commissioner may adopt rules to enact this section.

(cl) Thissection shallapply to emergency and non-emergency sen/ices provided by a non-
participating. provider.

Thank you for your consideration of this important matter. Proposed bill amendments attached.
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A BILL FOR AN ACT
RELATING TO HEALTH INSURANCE .

BE IT ENACT THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION l§§;Qhe legislature finds that the patients with
health>i§§ur§Qce who receive-treatment from an out~of—
netwgfik provid§§;may be subject to the practice known as
"bgiahce billinghpgr "surprise billing", where the
pr5§ider bills thebpatient for the difference between
whatrthe p§§ient's he”lth insurance chooses to reimburse

,and whaibgfie provider chooses to charge. These bills
*occpr mostfipften when patients inadvertently receive
1mediEal servgges from out—of-network providers, such as
“when a§§§§ient§is undergoing surgery and is not informed
that;§5membe; of the medical team is not a participating
proifider in the patient‘s health insurance's provider
netwfirk, or when a patient is in need of emergency
;servi§§s and is taken to the nearest medical facility,
reggidless of the facility's or its providers‘ network
status. Out—of~network providers may not have a

sflili.>>-

'contracted rate with a health insurer for services;
therefore, the prices these providers may charge may be
much greater than the price charged by in—netwcrk
providers for similar services.

The legislature further finds that balance bills or
surprise bills can be an unwelcome shock to patients who
may have unknowingly received health care services
outside of their provider network. These unexpected
medical bills are a major concern for Americans.
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According to a September 2018 Kaiser Family Foundation
poll, two—thirds of respondents said they were "very
worried" or "somewhat worried" that they or a family
member would receive a surprise bill. In fact, these
bills are the most—cited concern related to health care
costs and other household expenses. Furthermore, out—of—
network bills sent to health insurers or carriers from
physicians can be more than thirty times the average in-
network rate for those same services.

Currently, there is no comprehensive protection from
surprise bills or balance bills at the federal level and,
while there is a growing trend toward state action to
protect patients from surprise bills or balance bills,
most state laws do not provide comprehensive protections.
However, the trend is changing. At least nine states
including California, Oregon, Maryland, Connecticut,
Illinois,'New York, New Hampshire, New Jersey, and
Florida have enacted comprehensive approaches to end
balance billing and surprise bills. Similarly, New
Mexico, Texas, Washington, and Colorado passed new
comprehensive laws in 2019. Hawaii patients continue to
be at risk of being caught in the middle of balance
billing disputes between health insurers and providers or
being hit with significant surprise bills.

The purpose of this Act is to specify:

(1) Disclosure and consent requirements for health
care providers, health care facilities, and hospitals
that are nonparticipating providers in a patient's health
.care plan;
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(2) The circumstances in which a patient shall not
be liable to a health care provider for any sums owed by
an insurer, mutual benefit society, or health maintenance
organization; and

(3) The rate at which a health insurance plan must
reimburse a nonparticipating provider who provides health
care to a patient, unless otherwise agreed to by the
nonparticipating provider and the health insurance
plan.

SECTION 2. Chapter 321, Hawaii Revised Statutes, is
amended by adding a new section to be appropriately
designated and to read as follows:

"§321- _ Disclosure and consent required, _(a) A
jlifrfilvlfll care

shall disclose the following
information in writing to t.'_l3§;_'1r

to the provision of non-
emergency services that are not authorized by the
patients‘ health care plan; _

That certain health care "facility-based health care providers may be called
!._l_p0n to render care to a covered person during the course oftreatment;

Q)" That those health care facility-basedhealth care providers may not have
contracts withtthe covered person's~health care plan and are therefore considered to be
out-of-network groviders;

(3) That the services provided will be on -an out-of-network basis and the cost may
be substantially higher than ‘ifthe services were grovided in-network;

L:i»ii.es~.=.4i:1ms».uis.':s-...--., ‘
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(Q A notification that the covered person may either agree to accept andpay the

charaos for the out~of~network services or rely onany other rights and remedies that
maybe available under state or federal law; and

Q) Aslatement indicating that the covered person may obtain from the covered
person's health care plan a list ofhealth carcfacility-based health care providers who
are participatingproviders and the covered person may request those participating ___ ______ _
facility-based health care tprovidersg ._ £f_f1_rl_r_IE_C_E€{!_;_l7'2_rlti(E;l:{3uIk)C0u|i§|'N9yv,U|1dgfllne.

_(b) If a health care provider, health care ‘
facility, or hospital is not a participating provider in

pa ,pati;ent's or prospective ‘patient's health care plan.
network, and the pa't.ie"nt is receiving non-emergency
health care s.ervices, the health care

' ' shall-
Q) At least twenty-four hours prior to the provision ofnon-emergency services. .

disclose to the patient or prospective patient in writing and in compliance with
subsection QL the amount or estimated amount that the health care provider. health‘

care "facility, or hospital will bill the patient or prospective patient for non-emergency
health care services provided or anticipated to be provided, to the patient or
prospective patient. not includingunforeseen medical circumstances that may arise
when the health care services are provided; and

Q) At least twenty-four hours prior to the provision ofnon-emergency services,
obtain the written consent of the patient or prospective patient forprovision of
services bytthe nonparticipatinghealth care provider. health care facility, or hospital
in writing separate from the document used to obtain the consent for any other part of
the care or procedure;_provided that ‘therconsent shall not be obtained at the time of
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____.e.l NO.________
fidmiSSi0I1 O1‘ at Znlfime when thelpatient orprospectivelggtient is being_p_rggar&d fog
guggeq or any other procedure.

_(c) An_y communication from

§5_‘>°-‘~“'*’*¥‘l'5_*"~’-*1,";f-.§#7¢l'1i_§¢il1T§_P1?_"' to the
;e~T-1-i€-i~=fi-ir1&:u1‘C:§l__sha»l1 include notice, in a twelve—point

pold tips stating that the communication is not a bill

and informinq the
that the i Q_:_3,Ll;1T§fQya-ei-e~ra-E31-;~rg1§&e§e;ee~t-ea§;s:;g>§1eie§¢t—§§hall not
palany amount ‘or estimated amount until the i_5;§jy_je-cl

health caregplan
informs the- iraszzlzreli an!
agglicable cost:-,shari’ng. '

id) A
cat: écci}§£§a~e§§%cs§£t§&he§;th7§@5§_Elan that fails to

comply with this section shall not biill or collect all!

amount from the .11“.
excess of the in—network cost-sharing owed bl the

that would‘ be
billed or collected for the same services rendered by _a_
pjarticipatinq health careiprovicler, health care facilith
or hosgital . '

(e)' E‘or(_pur_~goses/ of this section,-_
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"Health care facility" means any institution, place,
building, or agency, or portion thereof, licensed or

otherwise authorized by the State, whether organized for

profit or not, used, operated, or designed to provide

medical diagnosis, treatment, or rehabilitative or

preventive care to any person or persons.

"Health care plan" means a policy, contract, plan,

or agreement delivered or issued for delivery by a health
insurance company, mutual benefit society governed by
article 1 of chapter 432, health maintenance organization
governed by chapter 432D, or any other entity delivering
or issuing for delivery in the State accident and health
or sickness insurance as defined in section 43111-205,
other than disability insurance that replaces lost

income.
"Health care provider" means an individual who is

licensed or otherwise authorized by the State to provide

health care services.

"Hospital" means.

[_1_) An institution with an organized medical staff. regulated under section 321-
11( 10). that admits patients for inpatient care. diagnosis. observation. and treatment;
and

Q) A health facility under chapter 323F.
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"In-network cost—sharing" means the amount owed by a

covered person to a health care provider, health care

facility, or hospital that is a participating member of

the covered person's health care plan's network."

SECTION 3. Chapter 431, Hawaii Revised Statutes, is

amended by adding two new sections to article l0A be

appropriately designated and to read as follows:

"§431:10A—A Balance billing; hold harmless;

emergency servicesl (a) Every contract between an
insurer and a participating provider of health care
services shall be in writing and shall set forth that in

the event the insurer fails to pay for health care

services as set forth in the contract, the insured shall
not be liable to the provider for any sums owed by the
insurer.

yr~+b+-éf n~cca rest weeh~c sarticinatiaa~providerWhae'_.__i______i.l__r_o_i_iw__ii_ii_i__i.,oii,i_iic_” ,, i _io _i__ l
5st:teenjgeeueed~ee:fritiag+as~seeeereezeyjeesseetean
i&+7f%§E~§é:€¥%%@%§§Q€§r%§&§§5f¥§%%%H§h&%%"€%€fijf§%§é€2§

_" l -‘ 1» --,-'-'-~l----~',-.»- --.1-4 ‘@»\- .~ "1 -. ,.,J‘:._-i-ltlen, eat Ee+tioipaLlngj§ft,icc1 seas- LQs‘uw~1;pE
t ' the)‘ * ;Y.';E‘fl‘ ::.'.‘»?;s Z: "1-

n H. Gw tU

( l 19ee~attcmet ea-coll" A_l:-6‘?-l .__ c ::i"'d-lf£I-'-- L VL4

insurer. E0 eertici _;;ng~§rcv§§crlflor~aeeetT~tre§§eeTTvi‘) ~'r

er ascigecc thereof, may meaneaee sny;§ce§§n_at»lg§
..' ,_ -~- :.....'._.\,-3 -._.& 1j+_%bf€§"r-‘\ivv'r

e~~§£f#H;@§§6F&HH¥+fi¥1&¥§Y*h§éfi5Rfififiifl

......i _,. __... _' V, 7 V ....._§
_ Formatted: regularparagraphs, Une spacing: VA_tleast2-1 Qt”,
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ibe) When an insured receives emergency services

from a provider who is not a participating provider in

the provider network of the insured, the insured shall

not incur greater out-of—pocket costs for emergency
services than the insured would have incurred with a

participating provider of health care services. Ne

5.; " ' ' ' “__i§_.?.—i_?J+,*7'=H:-4:7" ' " . V iv... ... . .-.. ."-H. . ,‘. ' l . ' "‘ . . .

ensercd—eo cqllget same in e§§E;s ofWthe~emeg§e:egee—e3

séehaessweeseeaeeee

4'1: '-.a_ wW{d) Lien the insured_re§eives emergency services_§rom

a provider whp iswnotpe partipipatipg provider inmghe

progider network of phi insured, an insurer shall he

,.. ».. ...; "1resppusihlewto §~;f‘ll theigdggligaticn tc_the insured

and shall enter intotnegotiation with the provider whp is

“Ot.§~P5£§?¢iF?@i2§ FrOVi@§? lE”tE?,?I?Ei§§? n?£E9rkl9§
the insured to resolve " sums owed by the insurer:u n <

led) For purposes of this section:
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"Emergency condition" means a medical or behavioral
condition that manifests itself by acute symptoms of

sufficient severity, including severe pain, such that a

prudent layperson, possessing an average knowledge of

medicine and health, could reasonably expect the absence

of immediate medical attention to result in:

[11 Placing the health ofthe person afflicted with the condition in serious
jeopardy,‘

2 s‘ 'p‘ ttthp 'bdl,fu rCHOUS rm BHTIIBI1 O € EFSOIIS O iV HG IOHSQ

(_Z_3_) Serious dvsfunction of anv bodilv organ or part of the person: or

(A) Serious disfigurement of the person.

"Emergency services" means, with respect to an
emergency condition:

(1) A medical screening examination as required under section 1867 of the Social
Securitv Act. title 42 United States Code section 1395dd: and

(Q) Any further medical examination and treatment, as required under section
1867 of the Social Security Act. title 42 United States Code section 1395dd, to
stabilize the gatient.

§43l:10A—B Balance billing; hold harmless; non-

emergency services. (Way) F-393-I5-E’;,&;,C£§§C§Z~C$1iC;CF;% :"-:>a_=r<+~»s.~e

n.@nBa_rt.1.‘-¢_i£atins
health care provider, health care facility, or hospital,

or agent, trustee, or assignee thereof, may maintain any
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action at law against an insured to collect sums in
excess of the amount owed by the insured as a copayment,

coinsurance, or deductible for similar services provided
Qy a participating provider under the insured‘s policy of

accident and health or sickness insurance.

(b) when thgflinsured receives emergengymserygges trom a

provider_

Exerciser network of the insured, an insurer shall_§g
resoonsible to __Till their obliqation_to the insuredC11 C Fad *1

:1‘.-.11sl._e".lf*@=-ll tamer iflw wit-12.? _&l€.£éL‘£:i*51.‘:€.E--l‘ll12-il-E.
not a na5ti§ipa§ing_ErQyider in the pr9yid§£_network of
the insured to resoive_§ny_§um§_oweQ_Qj the insure5;%

SECTION 4. Chapter 431, Hawaii Revised Statutes, is

amended by adding a new section to article 14G to be
appropriately designated and to read as follows:

"§431:14G— Out—of—network or nonparticipating
provider reimbursement; rate calculation. (a) :§§§§§§:§

as? contrast es~ehQ_coa§fary, he managed care plan shall

Qe responsible to fulfill their gpligation to the insured

Ti Q T-Qand enter into negotiation with the non—partic;'ic,~,
§rojider,_The_manaqed care pi§§_agd”Q9n—participat;ng

1» =+=£ sra‘l come to an aoreement through ancrevice A i oi~ t. ,. _ .i_i_____,__i__ii_i___iiiii_itir_r--ii_ii-_____ii._i__
~ ~ a = \ *mc~ ;: =s~ab=§aye¢ byindependent dispute l§SOiEtiOfi pzocsss, %JWLQL ~r,e i L.;

A
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C/J C‘ *1 $1 ID ('3 (D [T-Q ._i. tn U) i._ C) ((- P‘; Z1’ 5!‘!' 11the in * * - _
managed care plan shail_pay th§mhpn—participatihg

provider shall pay the honjpartigigating_proyider the

J1!amount_h;lled_hy the“non—participatin_Wyroviqer;fl§Qe
insurance ccmmissioner_shall a§ggtWruie§_pursuant_tc

mto establish an ihdegendentmdisgutgmresolgtionKO us;hapter_

process. se~eesQ§nsihle:§g:§elsillweheir~es%agateefi-ii

ghe~e@§el%ee~@&d—eaeee—enee—negee%aeeea—w%eh¢§§§;eee1

--:.__.*"+<:":e:or

2 NEehestyqgay ;éssea§ee~eé~en~éaveie; fe¥~g§§:emeegeeejr, 7. _ .. ii g H g. . _ L _' ____

1geaehedqgeehea~e&isef—davst:ehe—maea§e~eare~$ées~sha&e

sh§7eee~§aetae%§aeiag~§§eve§§rT re§mee§se~§

fieheaeeg§§eae%ag~sesei§e¥~eee~gsea§§r~e%+
1"

-%l%4¥he+emaLagd5aa§enas3LeneiQ5sh2Qag5eE5+es13ee$$g$h¥iepan¥ag§§gg
Ergpid-._‘.

Has5a5use+s8nQaeseeAses4n4heaee¥ea¥geggsq§§eaegkn+h+¥A%eh4he+esvk§s

(bl Nothing in this section shall be construed to

require a managed care plan to cover services not

M.~““°d=l?!L".'?2i?E9@P.'l5' We aPa='"g=r'/§l;§3iE.“.lF;-,75

6
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required by law or by the terms and conditions of the
managed care plan. Nothing in this section shall be

construed to prohibit nonparticipating providers from

seeking the uncovered cost of services rendered from

enrollees who have consented to receive the health care

services provided by the nonparticipating provider in

accordance with section 321- .

-~-{eH;7%Haeipeeeeeee—eé»eheseeeeeégfireeeafiakemaa

SECTION 5. Chapter 432, Hawaii Revised Statutes, is
amended by adding three new sections to article 1 to be
appropriately designated and to read as follows:

"§432:1- Balance billing; hold harmless;
emergency services. (a) Every contract between a mutual
benefit society and a participating provider of health
care services shall be in writing and shall set forth

that in the event the mutual benefit society fails to pay

for health care services as set forth in the contract,

the subscriber or member shall not be liable to the

provider for any sums owed by the mutual benefit society.

nct*bcca_rcdeec$ tc~es%{ing~as rcqeiree~e§~seeeeeeees

+e%, creif c cceeeact zest: ts ccEta;n {ht reqeircd
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(c) When a subscriber or member receives emergency
services from a provider who is not a participating
provider in the provider network of the subscriber or

member, the subscriber or member shall not incur greater

out-of-pocket costs for emergency services than the
subscriber or member would have incurred with a

participating provider of health care services.
I J '6 " *“" "dart "1=a~s—t“~*- or =1~ss‘I:H*c<"_'c ‘(ta-*_-~<v—_, ,-~ ,. . _____;~1.J-.\,/U... _\,¢J><, ii... r..'_:r Y; , \, _~,-_,WH r;:Wi:.7_ _._'.;~ -

rr W miitJ‘-1"‘“>.’3 cw" i is-er .3; 2?‘T1 A-M4‘ -l..-. Liv.‘ - . W

,._ U‘ (3 ¢=~:::: memleer as as. copes/s1ea:t,_<9 L ‘~< $5.12”/.'"r€€__'~- r

.,,.- _~ .. .- .= _= it "1 . ._,_ ‘ ..‘ _...v_ _,-.-,»."=.~,-\--1,. -,.A"~'= **~*»~» tee res:-scrr..~_.r--.> V1:3*er:-Heel .u 16. __ _ _

_w ___ (ii-_)___'_=._~3_1"i§;:_x~__:L_§1£}:f,s:criger or;g1emi:-e1:_receives emergency

from a jcrcvider" who is not
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l C, 5" 313 TO (- l"‘< C) (I. 1provider: i.rfcl1s_ l1€lC‘:J_0LCl§ ofgtlac 1 or

:'nemi:;er, the mi;-tual 3':_=;er§-_:~_:;i_t __s_~oc_iety shall

to fulfill tlieizliijzligatiozi to_§_ll»§:~W :~:u_l:f>scri't=e~r or rneziiber

§i_§3§i___§l_1ali enter into _rj._;e_g_c§_i__at;!_orz 1/§_:¥_._th_tl'ie fa-rov_i.der '/Jllijr

51-at §oarj_;icip_a_ting_;rprcvider_ in____the _t:r_o§1»'icier" net=.-:o;.'_li_=;',;i_’

the or memi;veit,____t__o r_esolve any owed by the

Pwwe%_;esas.§i§.-§;22;;e,§2s.
(ed) For purposes of this section:
"Emergency condition" means a medical or behavioral

condition that manifests itself by acute symptoms of
sufficient severity, including severe pain, such that a
prudent layperson, possessing an average knowledge of
medicine and health, could reasonably expect the absence

of immediate medical attention to result in:

(_1_) Placing the health of the person afflicted with the condition in serious
jeopardy;

(_2_) Serious impairment to the person's bodily fimctions:

Q1 Serious dysfunction of any bodilv organ or part of the person; or

(_-4}) Serious disfigurement of the person.

"Emergency services" means, with respect to an_

emergency condition:

[_l_1 A medical screening examination as required under section 1867 of the Social
Secuiitv Act, title 42 United States Code section l395dd: and

'E<i?nl5i€€6?b7i33?ié'="'f7I I"""IT'T'I"""7'73,_s.,
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Q) Any further medical examination and treatment. as required under section

1867 of the Social Securitv Act. title 42 United States Code section l395dd. to
stabilize the patient. K

§432:l— Balance billing; hold harmless; non-

EE?¥E€E¢Y_§EEZiEE§i (3) 3§¥??§r§ §§3§§§T??%$??§i§2?@i§§
seqeeree~eedee+eeeeeeeW3£%—-~TWNeo nonparticipating

health care provider, health care facility, or hospital,

or agent, trustee, or assignee thereof, may maintain any
action at law against a subscriber or member to collect
sums in excess of the amount owed by the subscriber or
member as a copayment, coinsurance, or deductible for
similar services provided by a participating provider
under the subscriber's or member's plan contract.
L when a b§5_gr member receives non:emergencyU‘ U! C- O. -In (7 i—< ,_..

services from_a provider who iswngtwawpartigipatigg

lb. C), (J H
b F1’ EEggv l;M'§n th§_pr§1i§§£_networknQ3W_;“ subscriber or

member, the mutual benegjt sogigtyushail be respongihie

to fulfill their obligation to the subscriber or member

§..i'ia.l;.§l~__§.!lE€I _i1"=t&l..l?§j§52E§é_E?@*Y;-.‘ii
not a participating provider in the prgvidermnetggrg of

G Kthemsubsoriberior member, to resolve any sums owed the

mutual benefit society;
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§432:1- Out-of-network or nonparticipating
provider reimbursement; rate calculation. (a)
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§r_r;;,' c§_:;_r:—_13.rj,', a» mutual benefit society

(~0- ‘T Dshall be to fulfill their to :\-

sul§~sc;riber or mem_l;§wr_§n§_l into___n7e_§;oti§iti.on_§;frth the

nc»n—pa1.'tir:i_pat§ng_ provioler. The mutual society

and non—partieipating“providergshallnggme to anfiagreement
:E_I_l'lI\CJLlQl:_Q._l:l____.il'_‘_§§_ii:§'.3_}53@l"LCZi&‘1'll1 r:li__§put__e__res::l.utiqg3__p_gooess,
esfrlabl ished by the i_i_isura1'n:e _§59_mm1e_s.i 0115;‘ rf. 14 r _ne__t_

.-E5-€_.‘5:_1_‘£~.l_1i.<.‘-Z.€L._£$.._lTL%LE.r ....Lah E. ..."..1.L.= ?_;_1- 11 1 ._.- .. ~:~;-.11. it 1'.=r1..-2.2.11;-E1.
' ' ' __1 ;_ a3 2 1'1" I the __;_on-

\’i ‘ii |‘h |_... '-r

[P 5: WElie nonipa I.'l.'.‘_Zl'_.‘CiE>€1i;j.ll'{¢' provid_._e_i
Fl‘ H, G PJ-lsoar niiillq Provider the <€llfl‘lLlll.ll"‘itV_lQ_2l._.‘§_V'].VECi lg‘-,1 the nail;

participating_provider. The__i_nsul:_a;rige____g;3_nj@§;s§_i:ono5 shall.
:______' ‘r_u_l_e-is }'J'l.lI.“SL1&!7';‘C.VCO_§l'l&El1E~JI:V_91. to__r=ista'cl.ish_;_anS1 iiOU 1*

i.ndepenge1'it i.'esc»luti_or: process.

are - ‘=§.;<_’4C£ ;:.—€iE-—-€...‘F-—~,L___._._r____..__ V . A A .. _,

' <:no _‘e_~___:_c 5; icey 5;

&-~l-- .. .. ..c .' a-..., -.._ -.; . : ...:-.-. ::, -. ...e§;r1.~t-y~-a"-a~,-2 or is.,L.r.r.-_;~e;__.x*. res-.,is¢;~—;_.;or~elet sea-

or-eic-: s p-riot 77.-c-l';d-»ae.:_{ o_ ' _ - 2: P.-an eEliE i
7“ ii 51%A. 4 -Z,-,-.»-' - - *\?1‘ ‘»- - \- ‘i '5 ‘.~.,-_ --_-\-.» ~_ - 1» .~" »~ _- ,-_.,-C.;_,a1. I3~..- I21-l”uu-3:€l':'*_ :l'i’l3._-_'1.:\.. e.v;ii;¢-.‘i1C,£tc‘E‘€l- -4. So



N ____.B. NO.

1 f i t_ : oeic t+,; :. =,#-the-a s
eh: amceee—bi;lc€ bj:§fic_ns£~par{i:ieaei:g:§{;vider¢35+

gfiyédeeemégfihesabQaflm¥%+n3§ea#x§¥1g§§§enaaee+w

——+2+——qa5axeA4%%QQeaaHaaseee2meseQe4awe§a§+e£gg§%>@g§ggg%w£+&g
“:1 3 ~.,.H:HE F‘. _.hq“'l."_V‘~B].,.I' -.55‘-. in tag gig ‘rat E-.8 Era gh is !.sL§‘EH ha irh‘ ,h th-, £.gl.,.i .357.

WmEfmdmTi

(b) Nothing in this section shall be construed to
require a mutual benefit society to cover services not

required by law or by the terms and conditions of the
plan contract. Nothing in this section shall be
construed to prohibit nonparticipating providers from
seeking the uncovered cost of services rendered from
subscribers or members who have consented to receive the
health care services provided by the nonparticipating
provider in accordance with section 321- .

— %ei;W¥crW§§§§cs;s c§~ehis section "esee&:§ed

eeseemery-rest"~ehali¢mcan th:_me§§gi_§§&;fie~;ecieeyis

a¥§raee—eeeeraeeee~eeteyl

SECTION 6. Chapter 432D, Hawaii Revised Statutes,

is amended by adding three new sections to be

appropriately designated and to read as follows:

"§432D- Balance billing; hold harmless;

emergency services, (a) Every contract between a health

p
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maintenance organization and a participating provider of
health care services shall be in writing and shall set

forth that in the event the health maintenance

organization fails to pay for health care services as set

forth in the contract, the subscriber or enrcllee shall

not be liable to the provider for any sums owed by the

carrier or health maintenance organization.

-~-~-~-4-is+—--é-ii-~a-—c c i ;

-Hfiww€§—§%fi%%¥flfiH§§§:4a§i§fE§j%m§aéH~HH%dH§&§¥Q§

ee~e%eempe—tseeel%eet7§rem~she¢sahseeehes~ermee§§%%e§

as-=~+*-+""i*>s~*e-1+=1—_~ ‘ ..a:1~*>-*~*s‘.:_" .-_B+"-E~'—r—*-+"'w*"—*-==s~"'~¢-1/=1:§=~%*~s'é.
§he§ee§7—fiay_maietaia—e§§Ha§§§s@ at;£a@faea%nse~a

~*-see:is-1=--~=~1-¢;s'—-a~*=<—:—-~2~as
~~<%+%£k%keeasnsened%nH%ehe@fl+s%nawmaseae&mnEmHm%+w

——éH~€eHe&sswménemeeeaflkheaamenHw#eiby4hesubm§%w+e5emeHeeasa
eegxnaswxflreewnsusafieeetneéedue%flflesuasee+h€ssshee#%xaé+£nHa+HsHee¥+pe%kae
gmaswgpgmyseaaeenegg

(c) When a subscriber or enrollee receives

emergency services from a provider who is not a

participating provider in the provider network of the
subscriber or enrollee, the subscriber or enrollee shall
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not incur greater out-of—pocket costs for emergency
services than the subscriber or enrollee would have

incurred with a participating provider of health care

services .
eras-t: e7__ =:r_:as<:' ‘eh cf r__c

-lac: Cr*Sb-§33_-'.I{J_‘i3C;l." or to as-Q-%eet is

¢ == S S ..¢;._ ;.‘~;_+a~=; . sf;

_(d) when a SLZb"§_I_.:i§:lI>&‘I or enrollee 1:e_c<-:eive§__ermgijqericzy
ser\'i,cc=s___t_rgg‘n =1 pr0vici_»:;_r v{l_1_9_ is __not a pa1:ti<;_i._{_:>a_t_i_r:_g

‘org:-\.'ic.ie_r___i1'a the _prq._\.'it1_e51'_network of t__}3_@§_ sgibgcritxer '.'Z? r-2

§_n_ro,ll.;e_‘_=;_l_ the carrier or h_e_a_lth §1a_:in‘tenance_g_z:g_§5i:;§tio1"1
“'\C

h
,.|. in {~p~Jshall res_;:-c>ns_ible__to "ir_._ ___t_!_1eir__“oblig;aticn _t_§>_7__Ath=*-1

..|suhs;;_r_ib_e;§_or er1rc3_I§§.§3§ sha..l enter in_t_o_7_n_egctiatisn

_c_1§r who is not a_parti_<_::l.pa1;i,n»;,.r provider{UW\O%~1s.r-~

t§‘:€_“_PIQ}fi\.”i€I D€_§£jOl'K of, tljie sut=scriti§~_r__ar e__1}.;r_oliee, to

::_-a_s<.>_l__ve flny s_t:ns,0'.»:e:"i _hy__t!2e__§s;'_1fir=-,1" er hea_.§_tj1

r~aé11tts£;~;1ae.s.._2re1aei Z at en -
lee?) For purposes of this section:
"Emergency condition" means a medical or behavioral

condition that manifests itself by acute symptoms of

sufficient severity, including severe pain, such that a
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prudent layperson, possessing an average knowledge of
medicine and health, could reasonably expect the absence

of immediate medical attention to result in:

(Q Placing the health of the person afflicted with the condition in serious
jeopardy;

(Q Serious impairment to the person's bodilv fimctions;

Q) Serious dvsfunction of anv bodily organ or part of the person: or

(5) Serious disfigurement of the person.

"Emergency services" means, with respect to an

emergency condition: ,

Q) A medical screening examination as required under section 1867 of the Social
Securitv Act. title 42 United States Code section l395dd: and

Q) Anv further medical ‘examination and treatment. as required under section
1867 of the Social Securitv Act. title 42 United States Code section 1395dd. to
stabilize the patient.

§432D— Balance billing; hold harmless; non-

emergency services . a ~ §_

geesei:;cd~;gi_§Lg";;§:a;i;ig}_;§_;4l_;_ , Nee nonparticipating
health care provider, health care facility, or hospital,

or agent, trustee, or assignee thereof, may maintain any

action at law against a subscriber or enrollee to collect

sums in excess of the amount owed by the subscriber or

enrollee as a copayment, coinsurance, or deductible for
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similar services provided by a participating provider
under the subscriber's or enrollee's policy, contract,

plan, or agreement.

§432D— Out—o£—network or nonparticipatinq

provider reimbursement; rate calculation. (a) h&§se§£~a
signed-censeet form a:_reqgérea—eaacr_section 821- ~m;r

health maintenance
organization shall be resppnsiblc ll€J_;f__1.l__Q._f_._lll their
gbiigatipn to the §ubscrib§r_or enrcllee_aQ§ anger into

as<1 <.>_§_@_@; -‘l.<>r1._»;*_i._*.+.1_"1.._.L;l;1>";=;..r2.e11.:.:e§.;;§ieieareil1s.Js.¥..<>..v. 1'~'-"is 1;l-_1-‘Le.
n§altQ_maintenance"orggrflgation and nqy-participating_ l.i. . _ _ _

provide§_sn§ll come to an agreement through an

J" P-W-Pendent ~¢1iee_1.1_.t@ ._r..e§¢»lu’<= is“11
the insurancewggmmissioner. if got resolution is_m§§L_Eh§
health maintenance crganizaticn_shaii pay the_pnn:
participating provider shall pay the non~participating

D.provider the amount billed ‘§ the_npnjparticipating

provider. TheWinserag§e_§9mmissioner_§hallmadopt_ruies

pursuant to chapter 91 to establish an independent

dispute resolution prg§ess._eeéeéers§~e—eefipareéeépaeegg

geeeeee§:ehe¢gseaeer»s€+

—~+++4H%asm&aHd4amMnaaPesae4b+sgaHmHa§¥kesgp@adeibeaaasfiegmfiag
§l,E].ig_i. iH§_,F ‘h, ."b...[.';a QFI, H.EH‘_;H N1‘. E; rel,‘ 2; qE.a,,§- i .,"_:].-\.,Ha ,1“: :1.
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fig6@QeQPQ5QaQma%ms%Hhegew§&§%£g@h$+a§mkwaflménhessweg
.,r3r,Hg_.,i

(b) Nothing in this section shall be construed to

require a health maintenance organization to cover

services not required by law or by the terms and

conditions of the policy, contract, plan, or

agreement. Nothing in this section shall be construed to
prohibit nonpartioipating_providers from seeking the
uncovered cost of services rendered from subscribers or
enrollees who have consented to receive the health care
services provided by the nonparticipating provider in
accordance with section 321- .

easeamarywraeel~sha%%;flean~th£+§§§£ier+sr~heaé%h

maggggaanggwcrgaaésatiefi’s~avcra§; contracted-rats."

SECTION 7. Section 43l:lO—l09, Hawaii Revised

Statutes, is amended to read as follows:

"[+]§431:l0—109[}] Disclosure of [heal%h—eare

eeve§age—aaé—beae£iesT] information. (a) In order to

ensure that all individuals understand their health care
options and are able to make informed decisions, all
insurers shall provide current and prospective insureds

with written disclosure of [eeveragee—and—beae§iesT

"Q
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exelasiens—er~reserietiens—ea—eeveragev] the following

information: .

Q) Coverages and benefits. including information on coverage principles and any
exclusions or restrictions on coverage;

Q1 With regard to out-of-network coverage:

(A) For ,non—emergency services where the

insured has consented to services provided
by an out—of-network provider in accordance
with section 321- , the amount that the
insurer will reimburse under the rate
calculation for out-of—network health care
§_pecified in section 43l:l4G- ; and

(B) Examples of anticipated out-of—pocket

costs for frequently billed out-of—network

health care services; and

Q) Information in writing and through an internet website that reasonablvpennits
an insured or prospective insured to estimate the anticipated out-of-pocket cost for
out-of-network health care services in a geographical area based upon the difference
between what the insurer will reimburse for out-of-network health care services and
the rate calculation specified in section 431 :14G- for out-of-network health care
services.

(b) The information provided shall be current,

understandable, and available prior to the issuance of a
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policy, and upon request after the policy has been
issued[T]; provided that nothing in this section shall

prevent an insurerfrom changing or updating the

materials that are made available to insureds.

(c) For purposes of this section:

"Emergency condition" means a medical or behavioral

condition that manifests itself by acute symptoms of

sufficient severity, including severe pain, such that a
prudent layperson, possessing an average knowledge of
medicine and health, could reasonably expect the absence
of immediate medical attention to result in:

Q1 Placing the health of the person afflicted with the condition in serious
jeopardy; '

Q) Serious impairment to the person's bodily functions:

Q) Serious dvsfunction of anv bodilv organ or part of such person; or

(4) Serious disfigurement of the person.

"Emergency services" means, with respect to an

emergency condition :

Q1 A medical screening examination as required under section 1867 of the Social
Securitv Act. title 42 United States Code section l395dd: and

Q1 Any further medical examination and treatment. as required under section
1867 ofthe Social Securitv Act. title 42 United States Code section 1395dd. to
stabilize the patient."
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SECTION 8. In codifying the new sections added by
section 3 of this Act, the revisor of statutes shall

substitute appropriate section numbers for the letters
used in designating the new sections in this Act.

SECTION 9. Statutory material to be repealed is

bracketed and stricken. New statutory material is

underscored.

SECTION 10. This Act shall take effect upon its
approval.

INTRODUCED BY:
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Establishes disclosure and consent requirements for
nonparticipating health care providers. Prohibits
nonparticipating health care providers from balance
billing patients in- specific circumstances. Establishes
rate calculation requirements for reimbursement of
nonpartic-ipating providers .
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Tuesday, February 4, 2020 at 9:30 am 
Conference Room 229  
 
Senate Committee on Commerce, Consumer Protection, and Health 
 
To: Chair Rosalyn H. Baker 
 Vice Chair Stanley Chang 
 
From: Paige Heckathorn Choy 

Director of Government Affairs 
 Healthcare Association of Hawaii  
 
Re: Submitting Comments 

SB 2278, Relating to Health Insurance 
 
The Healthcare Association of Hawaii (HAH), established in 1939, serves as the leading voice of healthcare on 
behalf of 170 member organizations who represent almost every aspect of the health care continuum in 
Hawaii.   Members include acute care hospitals, skilled nursing facilities, home health agencies, hospices, 
assisted living facilities and durable medical equipment suppliers.  In addition to providing access to 
appropriate, affordable, high quality care to all of Hawaii’s residents, our members contribute significantly to 
Hawaii’s economy by employing over 20,000 people statewide. 
 
Thank you for the opportunity to provide comments on this measure. Our members have not reached a 
consensus agreement on a position on this legislation. However, there is an important position that all 
members can agree on—that patients should be protected from gaps in coverage that result in surprise bills 
and that any policy solution should remove patients from payment negotiations between insurers and 
providers.  With that as a guiding principle, the task before providers, insurers, and policy makers is how to 
best reach an agreement on payment for services provided out-of-network. 
 
However, there is a responsibility on both providers and insurers to resolve this problem. Current discussions 
among members are focused on the benchmark rates used to pay providers, what types of appeals and 
mediation practices could be used in any dispute between a plan and a provider, where the responsibility of 
notification and disclosure should fall, and network adequacy. There is concern among providers that, as 
written, the burden of providing pertinent information to patients would likely fall predominantly on the 
hospital, facility, or individual practitioner who may not have access to the information required in this bill in 
a timely manner. Providers would also be interested in discussing the benchmark rates used and the 
potential of a mediation process.  
 
Ultimately, HAH and its members do not want patients to bear the burden of being an intermediary between 
plans and providers and be caused undue stress over a surprise bill. We will continue our discussions as an 
organization on the major provisions and provide support, education, and research as necessary. Thank you 
for your consideration of our comments. 



	
	
	
	
January	31,	2020	
	
Senator	Rosalyn	Baker	
Chair,	Commerce,	Consumer	Protection,	and	Health	
	
Senator	Stanley	Chang	
Vice	Chair,	Commerce	Consumer	Protection	and	Health	
	
SB2278:	Relating	to	Health	Insurance	
	
Testimony	in	OPPOSITION	
	

On	behalf	of	our	152	emergency	physician	members,	I	am	writing	in	
opposition	to	SB2278.		The	legislation,	as	currently	proposed,	would	have	
immediate	and	lasting	effects	on	Hawaii’s	ability	to	provide	quality	care	to	those	
who	are	most	vulnerable	in	our	state.	
	

We	agree	that	a	legislative	solution	to	the	surprise	billing	issue	is	necessary.		
Our	proposal	is	based	on	very	effective	laws	already	in	place	in	Connecticut	and	
New	York	that	ban	balance	billing	while	creating	a	fair	and	transparent	system	for	
determining	out	of	network	reimbursement	for	emergency	care.	
	
Here	are	the	necessary	components:	
	
1.	Remove	patients	from	billing	disputes	by	banning	balance	billing.	
	
2.	Use	of	a	transparent,	third-party	database	(not	run	by	insurance	companies)	on	
which	to	base	out	of	network	reimbursement	for	emergency	care.		The	FAIR	Health	
Database	is	one	such	option.	
	
3.	Creation	of	a	baseball-style	arbitration	system	to	resolve	disputes	between	
providers	and	insurers	
	

The	proposed	use	of	the	median	in-network	rate	as	determined	by	insurers	
in	unacceptable.		Insurers	refuse	to	share	information	about	their	rates	with	
providers	or	the	public.		Four	out	of	five	‘Big	Insurers’	in	the	U.S.	have	been	sued	
for	illegally	manipulating	their	‘usual,	customary,	and	reasonable’	(UCR)	rates.		
One	such	case	(Ingenix,	subsidiary	of	UnitedHealth	Group),	resulted	in	at	least	two	
multimillion-dollar	settlements	for	fraudulently	manipulating	provider	
reimbursement.		We	suggest	a	transparent,	third	party	database	such	as	FAIR	
Health,	that	would	inform	the	public	and	all	health	care	stakeholders	about	charges	
from	providers	and	reimbursement	from	insurers,	and	provide	fair	data	on	which	



non-participating	providers	would	be	reimbursed.		The	FAIR	Health	Database	in	
already	in	place	and	providing	information	across	the	country.	
	

A	cap	on	out	on	network	charges	based	on	Medicare	rates	would	also	harm	
providers	and	reduce	access	to	care.		Consider	the	negative	impact	on	provider	
negotiation	if	out	of	network	charges	were	limited	to	a	given	percentage	of	
Medicare.		Why	would	any	insurer	negotiate	a	rate	of	reimbursement	greater	than	
that	cap	if	the	out	of	network	rate	is	already	set?		Government	would	effectively	set	
the	maximum	rate	of	reimbursement	for	emergency	providers	without	regard	to	
market	conditions.	
	

Emergency	physicians,	on	average,	provide	$138,000	in	uncompensated	care	
each	year;	far	more	than	any	other	specialty.		We	treat	any	patient	who	comes	to	the	
emergency	department	asking	for	help	regardless	of	their	ability	to	pay.		Hawaii’s	
board-certified	emergency	physicians	are	as	well	trained	as	any	in	the	world.		They	
can	work	anywhere,	and	Hawaii	faces	stiff	competition	for	their	services	from	49	
states	and	the	entire	Pacific	Rim.		Reimbursement	for	emergency	physicians	in	
Hawaii	already	ranks	in	the	bottom	five	states	in	the	country.		Our	emergency	
physician	groups	routinely	lose	potential	hires	to	other	places	solely	because	of	
compensation,	and	our	neighbor	islands	and	critical	access	hospitals	are	most	at	
risk.			
	

We	ask	for	your	help	in	creating	a	fair	solution	to	surprise	billing	that	will	
improve	transparency	in	the	health	care	system,	protect	patients,	and	maintain	our	
ability	to	recruit	and	retain	excellent	emergency	physicians	to	care	for	all	of	Hawaii.	
	
	
Aloha	
	
	
	
William	Scruggs,	MD	
President-Elect,	Hawaii	College	of	Emergency	Physicians	
Chief	of	Staff,	Adventist	Health	Castle	
	



 
 

February 2, 2020 

 

The Honorable Rosalyn H. Baker, Chair 

The Honorable Stanley Chang, Vice Chair 

Senate Committee on Commerce, Consumer Protection, and Health 

 

Re: SB 2278 – Relating to Health Insurance 

 

Dear Chair Baker, Vice Chair Chang, and Members of the Committee: 

 

The Hawaii Medical Service Association (HMSA) appreciates the opportunity to testify on SB 2278, 

which establishes disclosure and consent requirements for nonparticipating health care providers.  This 

measure also prohibits nonparticipating health care providers from balance billing patients in specific 

circumstances and establishes rate calculation requirements for reimbursement. 

 

HMSA supports this measure and the protections that it extends to patients when they unknowingly 

receive services from a provider outside of their network.  Nationally this issue is being discussed as an 

important consumer protection issue.  We understand the issues that this measure tries to address are 

complicated, and therefore we remain open to more discussions and working with all stakeholders.    

 

Thank you for the opportunity to provide testimony on this measure.  Your consideration of our 

comments is appreciated. 

 

 

Sincerely, 

 

 
Pono Chong 

Vice President, Government Relations 
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Testimony to the Senate Committee on Commerce, Consumer Protection, and Health 

Tuesday, February 4, 2020; 9:30 a.m. 
State Capitol, Conference Room 229 

 
 

RE: SENATE BILL NO.2278, RELATING TO HEALTH INSURANCE. 
 

 
Chair Baker, Vice Chair Chang, and Members of the Joint Committee: 
 
 The Hawaii Primary Care Association (HPCA) is a 501(c)(3) organization established to advocate for, 
expand access to, and sustain high quality care through the statewide network of Community Health Centers 
throughout the State of Hawaii.  The HPCA SUPPORTS Senate Bill No. 2278, RELATING TO HEALTH INSURANCE. 
 
 The bill, as received by your Committee, would: 
 

(1) Establish disclosure and consent requirements for health care providers, health care facilities, and 
hospitals that are nonparticipating providers in a patient's health care plan; 

 
(2) Clarify the circumstances in which a patient not be liable to a health care provider for any sums 

owed by an insurer, mutual benefit society, or health maintenance organization; and 
 
(3) Establish the rate at which a health insurance plan reimburses a nonparticipating provider who 

provides health care to a patient, unless otherwise agreed to by the nonparticipating provider and 
the health insurance plan. 

 
 By way of background, the HPCA represents Hawaii Federally-Qualified Health Centers (FQHCs).  FQHCs 
provide desperately needed medical services at the frontlines in rural and underserved communities.  Long 
considered champions for creating a more sustainable, integrated, and wellness-oriented system of health, FQHCs 
provide a more efficient, more effective and more comprehensive system of healthcare. 
 
 The HPCA agrees with the findings asserted in SECTION 1 of the bill -- that "balance billing" or "surprise 
billing" creates significant financial hardships for patients who inadvertently receive medical services from out-of-
network providers (as has been the case in emergency situations).  The unwelcomed shock of unexpected medical 
bills to patients who had unknowingly received out-of-network services has become a growing problem for the 
consuming public.  As this bill promotes greater transparency and protections to patients, the HPCA fully supports 
these efforts. 
 
 This bill places greater responsibility on the part of the provider to inform the patient on the extent and 
cost of the health care services being provided to the patient.  The HPCA believes this is sound public policy. 
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 It should be noted that FQHCs must provide services to all patients, regardless of their ability to pay, and 
that we are required to work with the patient when Medicaid or insurance reimbursement do not cover the entire 
costs of services provided.  By law, FQHCs must let patients pay on a sliding scale based on their ability to pay.  
Losses are ultimately subsidized through government assistance in reimbursement.  While no system is perfect, 
this approach is just one more model that can used by lawmakers to gain a better understanding of how to pay 
for health care in the private market. 
 
 Lastly, we note that while the proposed amendments in this bill would apply primarily to the private 
market, because Medicaid is governed through a partnership between the federal and State government rather 
than solely through state statute, we would recommend that the Hawaii State Department of Human Services be 
notified of this bill to ensure that there be seamless application of this public policy for both Medicaid recipients 
and private insureds throughout our State. 
 
 Thank you for the opportunity to testify.  Should you have any questions, please do not hesitate to contact 
Public Affairs and Policy Director Erik K. Abe at 536-8442, or eabe@hawaiipca.net. 



SB-2278 
Submitted on: 2/3/2020 1:21:00 PM 
Testimony for CPH on 2/4/2020 9:30:00 AM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Craig Thomas 
Testifying for Hawaii 

Emergency Physicians 
Associated 

Oppose No 

 
 
Comments:  

I believe this issue should be addressed nationally. Applying local control will 
disadvantage us in our competition with mainland groups to obtain excellent ED 
physicians at our rural sites. 
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THE QUEEN'S
HEALTH SYSTEMS

To: The Honorable Rosalyn H. Baker, Chair
The Honorable Stanley Chang, Vice Chair
Members, Committee on Commerce, Consumer Protection, and Health

From: Mich Riccioni, Executive Vice President and Chief Financial Officer, The Queen’s
Health Systems
Lehua Pate, Director, Corporate Revenue Cycle, The Queen’s Health Systems

Date: February 3, 2020
Hrg: Senate Committee on Commerce, Consumer Protection, and Health Hearing; Tuesday,

February 4, 2020 at 9:30 AM in Room 229

Re: Comments S.B. 2278, Relating to Health Insurance

The Queen’s Health Systems (Queen’s) is a not-for-profit corporation that provides expanded
health care capabilities to the people ofHawai‘i and the Pacific Basin. Since the founding of the
first Queen’s hospital in 1859 by Queen Emma and King Kamehameha IV, it has been our
mission to provide quality health care services in perpetuity for Native Hawaiians and all of the
people ofHawai‘i. Over the years, the organization has grown to four hospitals, 66 health care
centers and labs, and more than 1,600 physicians statewide. As the preeminent health care
system in Hawai‘i, Queen’s strives to provide superior patient care that is constantly advancing
through education and research.

Queen’s appreciates the opportunity to offer comments with serious concerns for S.B. 2278,
which establishes disclosure and consent requirements for nonparticipating health care providers;
prohibits nonparticipating health care providers from balance billing patients in specific
circumstances; and establishes rate calculation requirements for reimbursement of
nonparticipating providers.

Queen’s is committed to protecting patients from balance bills that result from unexpected gaps
in insurance coverages, inadequate networks, and medical emergencies. Unfortunately, the
proposed bill does not improve upon the current system, harms providers’ ability to deliver
quality care, and potentially limits access by creating a disincentive for insurers to contract with
out-of~network providers.

The bill ties provider reimbursement to Medicare, which does not cover the cost of care. In
FY2019, Queen’s absorbed over $35.7 million in health care costs when Medicare
reimbursement did not fully cover the cost of care. In total that year, Queen’s absorbed over
$82.8 million in reimbursement shortfall from both Medicaid and Medicare. By benchmarking
payment to Medicare, the bill jeopardizes patient access to hospital care, especially for those in
rural communities. Reimbursement for non-contracted insurers should be set at a higher rate than
those who are contracted, otherwise contracted insurers will have no incentive to contract or

The mission ofThe Queen ’s Health Systems is tofulfill the intent ofQueen Emma and King Kamehameha IV to provide in
perpetuity quality health care services to improve the well-being ofNative Hawaiians and all ofthe people ofHawai ‘i.

1301 Punchbowl Street 0 Honolulu, Hawaii 96813 0 Phone 808-691-5900
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renew contracts on services. Thus, no incentive to provide an adequate network for their insured
and ultimately limits access to care.

Additionally, when a patient receives a bill from an out-of-network provider it is because the
insurance company refuses to pay the claim. Insurers have a duty and obligation to their insured
to satisfy and resolve claims with out—of-network providers.

To best serve the interests of our patients, Queen’s, Hawaii Pacific Health, Adventist Health
Castle, and Hawaii Health Systems Corporation are proposing amended language that:

v Clarifies that the health care plan is responsible for the disclosure and consent
requirements since they would most appropriately know which providers are participating
or not in their network.

0 Takes the patient out of the middle by requiring the insurer to negotiate with the out-of-
network provider to resolve payment and removes references that tie provider
reimbursement to Medicare.

I Directs the Insurance Commissioner to establish a dispute resolution process for non-
emergent services.

¢ Maintains an insurers’ responsibility to their insured.

We would also note that the Congress is currently considering measures to address out-of-
network billing and is expected to address this issue by the end ofMay, so the bill may not be
necessary. Thank you for the opportunity to testify on this measure and your consideration of the
amendments.
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THE SENATE 2504
THIRTIETH LEGISLATURE, 2020 H _ B _ N O _
STATE OF HAWAII

A BILL FOR AN ACT
RELATING TO HEALTH INSURANCE.

BE IT THE LEGISLATURE OF THE STATE OF HAWAII:

U!-RU)l\)t—i

legislature finds that the patients with
healg§%§EsE%%%§e who receive treatment from an out-of-
neE§§%k provEE%%émay be subject to the practice known as
%§§§%nce billinégggr "surprise billing", where the
pE%§%§er bégls thééigtient for the difference between

E56 wha€%%§§§§§§Eent's E%%%th insurance chooses to reimburse
Egiiéand wHE%§§he providerfihhooses to charge. These bills
Eigéiggpr moE%%gften when patients inadvertently receive

E%%m§E%%§%;seE%%ges from out—of—network providers, such as
3 U®F%l§ené§§%§§;eE%%is undergoing surgery and is not informed
Eggll E§§§§%?m:E%§a of the medical team is not a participating
§§12 pE€%3der inithe patient's health insurance's provider

gggigignetfiigk, or when a patient is in need of emergency
§§i1f%%§§§yE§es and is taken to the nearest medical facility,
F%%g5 réggidless of the facility's or its providers‘ network

Eiéé status. Out—of—network providers may not have a
g TT%?contracted rate with a health insurer for services;
5% 18 therefore, the prices these providers may charge may be
gt 19 much greater than the price charged by in—network
‘ 20 providers for similar services.

21
22 The legislature further finds that balance bills or
23 surprise bills can be an unwelcome shock to patients who
24 may have unknowingly received health care services
25 outside of their provider network. These unexpected
26 medical bills are a major concern for Americans.
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According to a September 2018 Kaiser Family Foundation
poll, two—thirds of respondents said they were "very
worried" or "somewhat worried" that they or a family
member would receive a surprise bill. In fact, these
bills are the most—cited concern related to health care
costs and other household expenses. Furthermore, out-of-
network bills sent to health insurers or carriers from
physicians can be more than thirty times the average in-
network rate for those same services.

Currently, there is no comprehensive protection from
surprise bills or balance bills at the federal level and,
while there is a growing trend toward state action to
protect patients from surprise bills or balance bills,
most state laws do not provide comprehensive protections.
However, the trend is changing. At least nine states
including California, Oregon, Maryland, Connecticut,
Illinois, New York, New Hampshire, New Jersey, and
Florida have enacted comprehensive approaches to end
balance billing and surprise bills. Similarly, New
Mexico, Texas, Washington, and Colorado passed new
comprehensive laws in 2019. Hawaii patients continue to
be at risk of being caught in the middle of balance
billing disputes between health insurers and providers or
being hit with significant surprise bills.

The purpose of this Act is to specify:

(l) Disclosure and consent requirements for health
care providers, health care facilities, and hospitals
that are nonparticipating providers in a patient's health
care plan;
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(2) The circumstances in which a patient shall not ,

be liable to a health care provider for any sums owed by i
an insurer, mutual benefit society, or health maintenance l
organization; and

(3) The rate at which a health insurance plan must
reimburse a nonparticipating provider who provides health
care to a patient, unless otherwise agreed to by the
nonparticipating provider and the health insurance
plan.

SECTION 2. Chapter 321, Hawaii Revised Statutes, is

amended by adding a new section to be appropriately .

designated and to read as follows:

"§321— Disclosure and consent required. (a) A

health care planhealth—eare—prevideeT—health—ease

faei%ityT—ee—hespitai— shall disclose the following

information in writing to their insured patients—er

prespeetive~pfitients—prior to the provision of non-

emergency services that are not authorized by the

patientsl health care plan:

(1) That certain health care facility-based health care providers may be called
yon to render care to a covered person during the course of treatment;

(2) That those health care facility-based health care providers may not have
contracts with the covered person's health care plan and are therefore considered to be
out-of-network providers ;_

(3) That the services provided will be on an out—of~network basis and the cost may
be substantially higher than if the services were provided in~network;
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(4) A notification that the covered person may either agree to accept and pay the
charges for the out of network services or rely on any other rights and remedies that
may be available under state or federal law; and

(5) A statement indicating that the covered person may obtain from the covered
person's health care plan a list of health care facility-based health care providers who
are participating_providers and the covered person may request those participating
facility-based health care providers.

(b) If a health care provider, health care

facility, or hospital is not a participating provider in

a patient's or prospective patient's health care plan

network, and the patient is receiving non—emergency

health care services, the health care pE 

care Facility’, e-r  plan shall:

(_1)_ At least twenty-four hours prior to the provision ofnon-emergency services,

disclose to the patient or prospective patient in writing and in compliance with

subsection (c), the amount or estimated amount that the health care provider. health

care facility, or hospital will bill the patient or prospective patient for non-emergency

health care services provided or anticipated to be provided to the patient or

prospective patient. not including unforeseen medical circumstances that may arise

when the health care services are provided; and

(2) At least twenty-four hours prior to the provision of non-emergency services.

obtain the written consent of the patient or prospective patient for provision of

services by the nonparticipating health care provider. health care facility, or hospital

in writing separate from the document used to obtain the consent for any other part of

the care or procedure;_provided that the consent shall not be obtained at the time of
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admission or at any time when the patient or prospective patient is being_prepared for

surgery or any other procedure.

(c) Any communication from the nenpartieipatisg

hespitalhealth care plan to the patient—er—prespeetive

patieatinsured shall include notice in a twelve~point

bold type stating that the communication is not a bill

and informing the pe£A£s&+e&=§&espeetive—patiestinsured

that the insured patient—es1H%fi%%HHfi%+§atieet—shall not

pay any amount or estimated amount until the insured

patieetls—ee—peespeetive—patieht's health care plan

informs the insured patieHt—er—prespeetive—patient—of any

applicable cost—sharing.

(d) A henpaetieipatihg—health—ease—previderT—health

earc facility, er hespitalhealth care plan that fails to

comply with this section shall not bill or collect any

amount from the insured patieat—es—peespeetia%+petieht—in

excess of the in—network cost—sharing owed by the

insuredpatieet—er—peespeetive—patient that would be

billed or collected for the same services rendered by a

participating health care provider, health care facility,

or hospital.

(e) For purposes of this section:
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"Health care facility" means any institution, place,

building, or agency, or portion thereof, licensed or

otherwise authorized by the State, whether organized for

profit or not, used, operated, or designed to provide

medical diagnosis, treatment, or rehabilitative or

preventive care to any person or persons.

"Health care plan" means a policy, contract, plan,

or agreement delivered or issued for delivery by a health

insurance company, mutual benefit society governed by

article 1 of chapter 432, health maintenance organization

governed by chapter 432D, or any other entity delivering

or issuing for delivery in the State accident and health

or sickness insurance as defined in section 431:l—205,

other than disability insurance that replaces lost

income.

"Health care provider" means an individual who is

licensed or otherwise authorized by the State to provide

health care services.

"Hospital" means:

(_ 1) An institution with an organized medical staff. regulated under section 3211
1l(10), that admits patients for inpatient care, diagnosis, observation, and treatment;
ml

(2) A health facility under chapter 323F.
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"In—network cost—sharing" means the amount owed by a

covered person to a health care provider, health care

facility, or hospital that is a participating member of

the covered person's health care plan's network."

SECTION 3. Chapter 431, Hawaii Revised Statutes, is

amended by adding two new sections to article 10A be

appropriately designated and to read as follows:

"§431:10A—A Balance billing; hold harmless;

emergency services. (a) Every contract between an

insurer and a participating provider of health care

services shall be in writing and shall set forth that in

the event the insurer fails to pay for health care

services as set forth in the contract, the insured shall

not be liable to the provider for any sums owed by the

insurer.

—+b+——ii—a—eeniiact with a paiticipating pievider—has

eei—been—iedaeed ee writing as rcgaiied—by—sabseetien

taiv er if_a gentraet faiie—ie—eeniain—ihe—iegaiied

piehibiiienT—the—paitieipating—pievidei—shaii—net—eeiieet

ei—attempt te coliect fiem the insaied—sams—ewed—by—§he

insafer. §&%%i6i§&EiH@—@£Svié€¥rfQ%—&§€HET—%EH5€€€Tr N6?

ei—assig§ee:tHereeiT~may—maiatain—any—aetien—at—iaw

against~aniinsnied—tee+

——H+e€e%%t&mmeaedewmehwmaier

Fr
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§dewsHnsam%m-

(be) When an insured receives emergency services

from a provider who is not a participating provider in

the provider network of the insured, the insured shall

not incur greater out—of—pocket costs for emergency

services than the insured would have incurred with a

participating provider of health care services. Ne

theieeiT—may—maintain any aetien at law agaiast—an
. 1 1] . 5 1 1]

1 . 1 I . I 1 1 .13

andei-the—insaiedis—peiiey ef aecideat and heaith—ei

siekness—inssiaaeeT

(d) When the insured receives emergency services from

a provider who is not a participating provider in the

provider network of the insured, an insurer shall be

responsible to fulfill their obligation to the insured

and shall enter into negotiation with the provider who is

not a participating provider in the provider network of

the insured to resolve any sums owed by the insurer.

(ea) For purposes of this section:
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"Emergency condition" means a medical or behavioral

condition that manifests itself by acute symptoms of

sufficient severity, including severe pain, such that a

prudent layperson, possessing an average knowledge of

medicine and health, could reasonably expect the absence

of immediate medical attention to result in:

(1) Placing the health of the person afflicted with the condition in serious
jeopardy;

(2)_ Serious impairment to the person's bodily functions ;_

(3) Serious dysfunction of any bodily organ or part of the person; or

(4) Serious disfigurement of the person.

"Emergency services" means, with respect to an

emergency condition:

(1) A medical screening examination as required under section 1867 of the Social
Security Act, title 42 United States Code section l395dd; and

(2) Any further medical examination and treatment, as required under section
1867 of the Social Security Act, title 42 United States Code section 1395dd. to
stabilize the patient. I

§431:1OA—B Balance billing; hold harmless; non-

emergency services . (a) 29:135€H"E—:Z1—5*l*§H*r€€l~€"6-H-5%H-"E—E6_l§Hj—@tlS:

—l§‘€*-€1‘~t‘tl—l5—'S-(ii-»~-—‘d~'Pr<§€~l%‘S13-GBi>6<i3%§Q4i-"4 ~»i,a~no nonpart icipat in gg

health care provider, health care facility, or hospital,

or agent, trustee, or assignee thereof, may maintain any

 |

l
t
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action at law against an insured to collect sums in

excess of the amount owed by the insured as a copayment,

coinsurance, or deductible for similar services provided

by a participating provider under the insured's policy of

accident and health or sickness insurance.

(b) When the insured receives emergency services from a

provider who is not a participating provider in the

provider network of the insured, an insurer shall be

responsible to fulfill their obligation to the insured

and shall enter into negotiation with the provider who is

not a participating provider in the provider network of

the insured to resolve any sums owed by the insurer.1

SECTION 4. Chapter 431, Hawaii Revised Statutes, is

amended by adding a new section to article 14G to be

appropriately designated and to read as follows:

"§431:14G— Out—of—network or nonparticipating

provider reimbursement; rate calculation. (a) —Absent—a

signsa—eensent+ieim—as~iegaiied—sndei—seetien—32i-————ei

any—eentiaet—te—the—eehiiaryT Aa managed care plan shall

be responsible to fulfill their obligation to the insured

and enter into negotiation with the non—participating

provider. The managed care plan“and non—participating

provider shall come to an agreement through an

independent dispute resolution process, as established by
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the insurance commissioner. If not resolution is met, the

managed care plan shall pay the non—participating

provider shall pay the non—participating provider the

amount billed by the non—participating provider. The

insurance commissioner shall adopt rules pursuant to

chapter 91 to establish an independent dispute resolution

process. be—iespeesibie—te—isiiiii—iheii—ebiigatien—te
1 13 1 . . . .1 1

. . . .3 ' I] 1 3 1

. . . .1 1 33 . 1.

1. 1 5 . 5 . . E 1

. .i 1 1 1 . . .

pievider—shaii—be—eempensaeai—€H?a&+im&£ime§%=is

pay the nen—paiticipating—previdei—ihe—ameent—biiied—by

the sen—paiticipating pievideii ieimbaise—a

nenpaiiieipating—previder—the—gieaiei—ei+

——iii4heaawim%hasKmiayhneRnshnAasesiispfiniiminaqmsaepmhe

&wsmaeeF§n&msMiweaHnfl%mnaaHgmgEmhkHe§eahFwh$hH%HweAa§

meHHemm%ai

(b) Nothing in this section shall be construed to

require a managed care plan to cover services not
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required by law or by the terms and conditions of the

managed care plan. Nothing in this section shall be

construed to prohibit nonparticipating providers from

seeking the uncovered cost of services rendered from

enrollees who have consented to receive the health care

services provided by the nonparticipating provider in

accordance with section 321- .

eastemary rate" shaii seen the mahagee—eaie—pianls

aveiage—eentiaetedieaeei!

SECTION 5. Chapter 432, Hawaii Revised Statutes, is

amended by adding three new sections to article l to be

appropriately designated and to read as follows:

"§432:1— Balance billing; hold harmless;

emergency services. (a) Every contract between a mutual

benefit society and a participating provider of health

care services shall be in writing and shall set forth

that in the event the mutual benefit society fails to pay

for health care services as set forth in the contract,

the subscriber or member shall not be liable to the

provider for any sums owed by the mutual benefit society.

+bii—%PE~a—einieraeiiaeith~ee~iirtieaa +tine—~arevieHns—has______________"iii_ I i
got been redsecd to writing as reqaiied—by~sabseetie@

ia+T—eriii—a¢eeatiaet faiis to eentgin~§he—iegaiied

_-. NO. I
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1.]. . I 1 . . . .1 1 13 33

ei—aetempe—te—eeiieet frem the sebecribcr er membei—eeme

ewed—by—the—meteai beecfit seciety. Ne peitieipatieg

pieyieeiT—6r—eQeHtT—tieeteeT—ei—eseigeee—iheieeiT—may

maieeaie any aetieh at iaw againet—a—sebeeiibei—ei—membei

eei
. .——H%+£%M&%emhs@W&HHhefikmfidbfiwfiimwfiigee

. Q - —LA _ A _-I I I —-- n Q 17-‘ qllq-0 I In ml
 __ I I I c II I-' II I I I I I n c III‘ ,

I II ,, u -u 1 u II I I I III I I _edmmmwsmduhN%kemm%H%flwa%&sfimwm%%g%memmmi

(c) When a subscriber or member receives emergency

services from a provider who is not a participating

provider in the provider network of the subscriber or

member, the subscriber or member shall not incur greater

out—of—pocket costs for emergency services than the

subscriber or member would have incurred with a

participating provider of health care services. Ne

EH€EG9§r%fi£f%%&H%§£H%%HfiP£E%{€fi—&%—i&Wfi&%&E%¥Efi&

eebseiibei—er—membei—te—eeEPaHi+&m%+aiNeieees—ei—the

ameeet ewed by the subscriber er membei—as—a—eepaymeetT

eeieeeieeeeT—ei—dedeetibic ueecr the subscriber's ei

membeiie—piae—eeetiaeeT

(d) When a subscriber or member receives emergency

services from a provider who is not a participating
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provider in the provider network of the subscriber or

member, the mutual benefit society shall be responsible

to fulfill their obligation to the subscriber or member

and shall enter into negotiation with the provider who is

not a participating provider in the provider network of

the subscriber or member, to resolve any sums owed by the

mutual benefit society.

(ed) For purposes of this section:

"Emergency condition" means a medical or behavioral

condition that manifests itself by acute symptoms of

sufficient severity, including severe pain, such that a

prudent layperson, possessing an average knowledge of

medicine and health, could reasonably expect the absence

of immediate medical attention to result in:

(1)_ Placing the health of the person afflicted with the condition in serious
jeopardy;

(2) Serious impairment to the person's bodily fimctions;

(3) Serious dysfunction of any bodily organ or part of the person; or

(4) Serious disfigurement of the person.

"Emergency services" means, with respect to an

emergency condition:

(1) A medical screening examination as required under section 1867 of the Social
Security Act. title 42 United States Code section l395dd; and
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(2) Any further medical examination and treatment. as required under section

1867 of the Social Security Act. title 42 United States Code section 1395dd. to
stabilize the patient. V

§432:1— Balance billing; hold harmless; non-

emergency services. (a) Abeeei—e—eigeee—eeeeeet—ieim—as

ieeeiiee—eeder seetiea — , Neo nonparticipating

health care provider, health care facility, or hospital,

LU FQ |..._\

or agent, trustee, or assignee thereof, may maintain any

action at law against a subscriber or member to collect

sums in excess of the amount owed by the subscriber or

member as a copayment, coinsurance, or deductible for

similar services provided by a participating provider

under the subscriber's or member's plan contract.

(b) When a subscriber or member receives non—emergency

services from a provider who is not a participating

provider in the provider network of the subscriber or

member, the mutual benefit society shall be responsible

to fulfill their obligation to the subscriber_or member

and shall enter into negotiation with the provider who is

| 

not a participating provider in the provider network of

themsubscriber or_memberLmt9M£esolye any sums owed by the

mutual benefit society.
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§432:1— 0ut—of-network or nonparticipating

provider reimbursement; rate calculation. (a) AAbsent—e
. 1 E . 1 1 . 5;]

aey—eeetieet—te—the—eentieiyT—a mutual benefit society

shall be responsible to fulfill their obligation to the

subscriber or member and enter into negotiation with the

non—participating provider. The mutual benefit society

and non—participating provider shall come to an agreement

through an independent dispute resolution process, as

established by the insurance commissioner. If not

resolution is met, the mutual benefit society shall pay

the non—participating provider shall pay the non-

participating provider the amount billed by the non-

participating provider. The insurance commissioner shall

adopt rules pursuant to chapter 91 to establish an

independent dispute resolution process. be+ieepeasibie—te

ieiiiiiNiimQi>ebiigeiiee—te—the—sebscribcr er member and

eeiei—ieie—eegeiietiee—with the neh—paiticipetieg

preyieeii—Tbe—meteai beeciit seciety and nen—

paitieipatieg—pievidei—ehaii—eeme—te—ee—agieemehi—wiihie

thiity—daye—ei—ieseeeee—ei—ee—ieyeiee—iei—the—ees—

€%QEQGHGY—S%F%EHEkffiKHH&RE¥iE%i%%%%£—fi%6Hfi%—%H€—fi6H—

paitieipabieg—preVider—sheii—be—eempeeea%edT——ii—He

agieimNsHieEieHiisbed—withie—thiii@eeE@Hh—%H%iimHaiii

i
l
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beeeiit seciety shaii pay the neh—paiticipatieg preyidei

tbe—ameeet—biiiea by the neh—peiticipeiieg—pieyideiTei+

~—44i4heuNRbudea%mnmy+Meimamnflmeewkespeyfibibyapmeapaeg

‘£1 _ E] Y _ _. I _ . E _. I .€

¥hEfimHFmH$fiH%%w¥HefiHniHFgfiwH&g£eg£phE%e§eHhi%%N%4he%H¥k%S

wefienmsai

(b) Nothing in this section shall be construed to

require a mutual benefit society to cover services not

required by law or by the terms and conditions of the

plan contract. Nothing in this section shall be

construed to prohibit nonparticipating providers from

seeking the uncovered cost of services rendered from

subscribers or members who have consented to receive the

health care services provided by the nonparticipating

provider in accordance with section 321- .

eeetomary rate" shaii moan the meteai beeciit seciety's

ayeiage—eeetiaeeed—iatei1

SECTION 6. Chapter 432D, Hawaii Revised Statutes,

is amended by adding three new sections to be

appropriately designated and to read as follows:

"§432D— Balance billing; hold harmless;

emergency services. ,(a) Every contract between a health
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maintenance organization and a participating provider of

health care services shall be in writing and shall set

forth that in the event the health maintenance

organization fails to pay for health care services as set

forth in the contract, the subscriber or enrollee shall

not be liable to the provider for any sums owed by the

carrier or health maintenance organization.

He) if a eeetiaet—witb—a—paiiieipetieg—pieyieei—has
1 3 3 . . . ,1 1 .

+a+T—ei—ii—a—eeeeraee—iaiis—te—eentaie—tbe—iegeiied

piehibitieh, the pastieieiEBiy1H%¥Hikaei%&HA=+&%+i£&ieei

ei—aetempe—te—eeiieet fiem the subscriber er eeieiiee
,1 1 1 J 1 . . . .

eheieeiT—may—maistaie aey aeiieh at law agaiest—e

 ':

-—NNi}£bNa%sweseaedbyN%Nebhhamaeameimgmfisnmea

————§§P)—¥;R3ii€H%i%}hH%+S—h%—€%%€€HH§%3iltH€%£Hii6tH1i—€FH+Sfii9j4d%€%{Hji?S€HHi)€%%3F—€H3P€}ihS€%{H}i}
eeehmnmiieamaameeanibdwaimeamaihesimeimseeeamsbespehei
emsaeiphmiesieeaseea

(c) When a subscriber or enrollee receives

emergency services from a provider who is not a

participating provider in the provider network of the

subscriber or enrollee, the subscriber or enrollee shall

ii l

E

I
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not incur greater out—of—pocket costs for emergency

services than the subscriber or enrollee would have

incurred with a participating provider of health care

services. Ne—eeepaitieipatieg—pieyieeiy—ei=egehtT

tieeteeT—ei—aeeigeee—iheieeiT—may—maieeaie—aey—aeeiee—at
J . 1 .1 33 13 .

exeess—ei—the—ameaht—ewee—by—the—sebeeiibei—ei—eeieiiee

as—a—eepaymeetT—eeieeeiaeeeT—ei—deeeetibie—eeeei—the
. , , .

agieemeeti

(d) When a subscriber or enrollee receives emergency

services from a provider who is not a participating

provider in the provider network of the subscriber or

enrollee, the carrier or health maintenance organization

shall be responsible to fulfill their obligation to the

subscriber or enrollee and shall enter into negotiation

with the provider who is not a participating provider in

the provider network of the subscriber or enrollee, to

resolve any sums owed by the carrier or_health

maintenance organizationg

(ed) For purposes of this section:

"Emergency condition" means a medical or behavioral

condition that manifests itself by acute symptoms of

sufficient severity, including severe pain, such that a

E



20 _.B. NO.

prudent layperson, possessing an average knowledge of

medicine and health, could reasonably expect the absence

of immediate medical attention to result in:

( l)_ Placing the health of the person afflicted with the condition in serious
eopardy;

(2) Serious impairment to the person's bodily functions;

(3) Serious dysfunction of any bodily organ or part of the person; or

(4) Serious disfigurement of the person.

"Emergency services" means, with respect to an

emergency condition:

(1) A medical screening examination as required under section 1867 of the Social
Security Act. title 42 United States Code section l395dd: and

(2) Any further medical examination and treatment. as required under section
1867 of the Social Security Act. title 42 United States Code section 1395dd. to
stabilize the patient. I

§432D— Z Balance billing; hold harmless; non-

emergency services. Absent~a—signed~eeneeet—ieim=ee

glee;-u—i—r—eebti-seteerie--eeiie~h—3-2~l=~——-i N-n-o no npart i cipat i n g

health care provider, health care facility, or hospital,

or agent, trustee, or assignee thereof, may maintain any

action at law against a subscriber or enrollee to collect

sums in excess of the amount owed by the subscriber or

enrollee as a copayment, coinsurance, or deductible for
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similar services provided by a participating provider

under the subscriber's or enrollee's policy, contract,

plan, or agreement.

§432D— Out—of—network or nonparticipating

provider reimbursement; rate calculation. (a) AAbseee—a
. 1 5 . 1 i . 52]

aey—eeeiiaet—ie—ibe—eeetieiyT—a health maintenance

organization shall be responsible to fulfill their

obligation to the subscriber or enrollee and enter into

negotiation with the non—participating provider. The

health maintenance organization and non—participating

provider shall come to an agreement through an

independent dispute resolution process, as established by

the insurance commissioner. If not resolution is met, the

health maintenance organization shall pay the non-

participating provider shall pay the non—participating

provider the amount billed by the non—participating

provider. The insurance commissioner shall adopt rules

pursuant to chapter 91 to establish an independent

dispute resolution process. f€iH$fiH%%¥€%%%Hfi%%FEiGip&%ifiq

pieyider~the—gieatei—ei+

-4i%Jieiswflasdeaamnmyimeimemeflmaisaemqewdaieeapaskhmfieg

pHAiiihhdaaheshsaimisesenemwiimheeibnamiqmietmeeeneaan
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amsmneeiNaNHeawyEeamHhegaweHgeageflfieiqeeahiwhkiihaamflam

(b) Nothing in this section shall be construed to

require a health maintenance organization to cover

services not required by law or by the terms and

conditions of the policy, contract, plan, or

agreement. Nothing in this section shall be construed to

ii

prohibit nonparticipating providers from seeking the

uncovered cost of services rendered from subscribers or

enrollees who have consented to receive the health care

services provided by the nonparticipating provider in

accordance with section 321- .

eeetemery rate" shaii meah the caiiiei—ei—heaieh

maieteaaeee—eigaaizatien's average eeatiaetea—iateil

SECTION 7. Section 43l:l0—l09, Hawaii Revised

Statutes, is amended to read as follows:

"[{]§431:10—109[}] Disclosure of [heaith—eare

eeverage—and—bene£itsi] information. (a) In order to

ensure that all individuals understand their health care

options and are able to make informed decisions, all

insurers shall provide current and prospective insureds

with written disclosure of [eeyeiagee—aad—beaeiiesT

r

i
i



23 _.B. NO.
. 3 1. . g . ea . . 3 3

exeiasiees—ei—iestiietiees—ea—eeyeiagei] the following

information:

(l)_ Coverages and benefits. including information on coverage principles and any
exclusions or restrictions on coverage;

(2) With regard to out-of-network coverage:

(A) For non—emergency services where the

insured has consented to services provided

by an out—of—network provider in accordance

with section 321- , the amount that the

insurer will reimburse under the rate

calculation for out—of—network health care

specified in section 43l:l4G~ ; and

(B) Examples of anticipated out—of—pocket

costs for frequently billed out—of—network

health care services; and

(3)_ Information in writing and through an internet website that reasonably_permits
an insured or prospective insured to estimate the anticipated out-of-pocket cost for
omehmwmflmwhmmmwmwma@@mflmmm%b%wumnmmM%mme
between what the insurer will reimburse for out-of-network health care services and
the rate calculation specified in section 431 :l4G- for out-of-network health care
services.

(b) The information provided shall be current,

understandable, and available prior to the issuance of a
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policy, and upon request after the policy has been

issued[T]; provided that nothing in this section shall

prevent an insurer from changing or updating the

materials that are made available to insureds.

(c) For purposes of this section:

"Emergency condition" means a medical or behavioral

condition that manifests itself by acute symptoms of

sufficient severity, including severe pain, such that a

prudent layperson, possessing an average knowledge of

medicine and health, could reasonably expect the absence

of immediate medical attention to result in:

(1) Placing the health of the person afflicted with the condition in serious
'eopardy;

(2) Serious impairment to the person's bodily functions;

(3) Serious dysfunction of any bodily organ or part of such person; or

(4)_ Serious disfigurement of the person.

"Emergency services" means, with respect to an

emergency condition:

(1) A medical screening examination as required under section 1867 of the Social
Security Act. title 42 United States Code section 1395dd; and

(_2) Any further medical examination and treatment, as required under section
1867 of the Social Security Act, title 42 United States Code section l395dd. to
stabilize the patient."
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SECTION 8. In codifying the new sections added by

section 3 of this Act, the revisor of statutes shall

substitute appropriate section numbers for the letters

used in designating the new sections in this Act.

SECTION 9. Statutory material to be repealed is

bracketed and stricken. New statutory material is

underscored.

SECTION 10. This Act shall take effect upon its

approval.

INTRODUCED BY:



THESENATE 2278
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February 3, 2020 

To: The Honorable Rosalyn H. Baker, Chair 
The Honorable Stanley Chang, Vice Chair 
Members, Committee on Commerce, Consumer Protection, and HEalth 

From:  Kathy Raethel, President, Adventist Health Castle 

Date: February 3, 2020 
Hrg: Senate Committee on Commerce, Consumer Protection, and Health (Conference Rm. 229) 
Hearing Date/Time: Wednesday, February 4, 2020, 9:30 a.m. 

RE: Comments S.B. 2278, Relating to Health Insurance 

Dear Chair Baker and Members of the Committee:  

Adventist Health Castle appreciates the opportunity to offer comments to S.B. 2278, which seeks to establish 
disclosure and consent requirements for providers regarding plan information; prohibits nonparticipating health 
care providers from balance billing patients in certain circumstances; and seeks to institute rate calculation 
requirements for reimbursement for non-participating providers.   

AH Castle is fully supports the intent of the bill, which is to  protect patients from any gaps in payor networks and 
insulate them from billing disputes between a payor and provider.  AH Castle strongly believes, however, that the 
substance of the bill fails to meet its intent. 

The notice and requirement portion of the bill places the onus on providers to communicate to patients the details 
of their insurance plan prior to commencing non-emergent treatment, something that as providers, we are not 
easily as privy to as the payors themselves.  This notice includes not just informing the patient whether a provider 
(or multiple providers as the case may be) is in-network, but arguably includes informing the patient whether the 
service provided is in their plan.  Such information is most accurately conveyed by the payor who set up the 
network and designed the plan, not by the provider, and is more appropriately the responsibility of the payor with 
whom the patient contracted with.     

The bill also seeks to establish baseline payment amounts for out-of-network providers, setting the rate at either 
the “usual and customary” plan rate or at Medicare rates.  This leaves numerous swaths of the population 
vulnerable, as Medicare does not cover certain services (i.e. women and children) and some plans fail to provide 
coverage for particular services, leaving the bench mark of “usual and customary” obsolete. A rate baseline that is  
to be determined solely by the health plan, and/or a rate baseline that is set below cost, disincentivizes health 
plans to negotiate in good faith with providers, and patients are left paying for a network that shrinks with every 
contract renewal. 

In an effort to meet the needs of our patients and further the intent of the bill, AH Castle, Queens Health Systems, 
Hawaii Pacific Health and Hawaii Health Systems Corporation, support the attached amendments that include 
language that: 

 Clarifies that the health care plan is responsible to inform the insured the details of their plans and
networks;

 Requires that the health care plan and the provider seek a resolution to any billing dispute without
including the patient;

baker1
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 Removes the disincentive for health care plans to negotiate in good faith with providers by removing
references to Medicare rates or “usual and customary” rates;

 Directs the Insurance Commissioner to establish a dispute resolution proccess for non-emergent
procedures;

Sincerely, 

Kathy Raethel 
President 
Adventist Health Castle 
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THE SENATE 

H.B. NO. 
2504

THIRTIETH LEGISLATURE, 2020   
STATE OF HAWAII   

A BILL FOR AN ACT 

RELATING TO HEALTH INSURANCE. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1.  The legislature finds that the patients with 1 

health insurance who receive treatment from an out-of-2 

network provider may be subject to the practice known as 3 

"balance billing" or "surprise billing", where the 4 

provider bills the patient for the difference between 5 

what the patient's health insurance chooses to reimburse 6 

and what the provider chooses to charge.  These bills 7 

occur most often when patients inadvertently receive 8 

medical services from out-of-network providers, such as 9 

when a patient is undergoing surgery and is not informed 10 

that a member of the medical team is not a participating 11 

provider in the patient's health insurance's provider 12 

network, or when a patient is in need of emergency 13 

services and is taken to the nearest medical facility, 14 

regardless of the facility's or its providers' network 15 

status.  Out-of-network providers may not have a 16 

contracted rate with a health insurer for services; 17 

therefore, the prices these providers may charge may be 18 

much greater than the price charged by in-network 19 

providers for similar services. 20 

21 

  The legislature further finds that balance bills or 22 

surprise bills can be an unwelcome shock to patients who 23 

may have unknowingly received health care services 24 

outside of their provider network.  These unexpected 25 

medical bills are a major concern for Americans.  26 
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According to a September 2018 Kaiser Family Foundation 1 

poll, two-thirds of respondents said they were "very 2 

worried" or "somewhat worried" that they or a family 3 

member would receive a surprise bill.  In fact, these 4 

bills are the most-cited concern related to health care 5 

costs and other household expenses.  Furthermore, out-of-6 

network bills sent to health insurers or carriers from 7 

physicians can be more than thirty times the average in-8 

network rate for those same services. 9 

 10 

     Currently, there is no comprehensive protection from 11 

surprise bills or balance bills at the federal level and, 12 

while there is a growing trend toward state action to 13 

protect patients from surprise bills or balance bills, 14 

most state laws do not provide comprehensive protections.  15 

However, the trend is changing.  At least nine states 16 

including California, Oregon, Maryland, Connecticut, 17 

Illinois, New York, New Hampshire, New Jersey, and 18 

Florida have enacted comprehensive approaches to end 19 

balance billing and surprise bills.  Similarly, New 20 

Mexico, Texas, Washington, and Colorado passed new 21 

comprehensive laws in 2019.  Hawaii patients continue to 22 

be at risk of being caught in the middle of balance 23 

billing disputes between health insurers and providers or 24 

being hit with significant surprise bills. 25 

 26 

     The purpose of this Act is to specify: 27 

 28 

     (1)  Disclosure and consent requirements for health 29 

care providers, health care facilities, and hospitals 30 

that are nonparticipating providers in a patient's health 31 

care plan; 32 

 33 
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     (2)  The circumstances in which a patient shall not 1 

be liable to a health care provider for any sums owed by 2 

an insurer, mutual benefit society, or health maintenance 3 

organization; and 4 

     (3)  The rate at which a health insurance plan must 5 

reimburse a nonparticipating provider who provides health 6 

care to a patient, unless otherwise agreed to by the 7 

nonparticipating provider and the health insurance 8 

plan.      9 

SECTION 2.  Chapter 321, Hawaii Revised Statutes, is 10 

amended by adding a new section to be appropriately 11 

designated and to read as follows: 12 

     "§321-     Disclosure and consent required.  (a)  A 13 

health care planhealth care provider, health care 14 

facility, or hospital  shall disclose the following 15 

information in writing to their insured patients or 16 

prospective patients prior to the provision of non-17 

emergency services that are not authorized by the 18 

patients' health care plan: 19 

     (1)  That certain health care facility-based health care providers may be called 20 

upon to render care to a covered person during the course of treatment; 21 

     (2)  That those health care facility-based health care providers may not have 22 

contracts with the covered person's health care plan and are therefore considered to be 23 

out-of-network providers; 24 

     (3)  That the services provided will be on an out-of-network basis and the cost may 25 

be substantially higher than if the services were provided in-network; 26 
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     (4)  A notification that the covered person may either agree to accept and pay the 1 

charges for the out-of-network services or rely on any other rights and remedies that 2 

may be available under state or federal law; and 3 

     (5)  A statement indicating that the covered person may obtain from the covered 4 

person's health care plan a list of health care facility-based health care providers who 5 

are participating providers and the covered person may request those participating 6 

facility-based health care providers. 7 

     (b)  If a health care provider, health care 8 

facility, or hospital is not a participating provider in 9 

a patient's or prospective patient's health care plan 10 

network, and the patient is receiving non-emergency 11 

health care services, the health care provider, health 12 

care facility, or hospitalplan shall: 13 

     (1)  At least twenty-four hours prior to the provision of non-emergency services, 14 

disclose to the patient or prospective patient in writing and in compliance with 15 

subsection (c), the amount or estimated amount that the health care provider, health 16 

care facility, or hospital will bill the patient or prospective patient for non-emergency 17 

health care services provided or anticipated to be provided to the patient or 18 

prospective patient, not including unforeseen medical circumstances that may arise 19 

when the health care services are provided; and 20 

     (2)  At least twenty-four hours prior to the provision of non-emergency services, 21 

obtain the written consent of the patient or prospective patient for provision of 22 

services by the nonparticipating health care provider, health care facility, or hospital 23 

in writing separate from the document used to obtain the consent for any other part of 24 

the care or procedure; provided that the consent shall not be obtained at the time of 25 
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admission or at any time when the patient or prospective patient is being prepared for 1 

surgery or any other procedure. 2 

     (c)  Any communication from the nonparticipating 3 

health care provider, health care facility, or 4 

hospitalhealth care plan to the patient or prospective 5 

patientinsured shall include notice in a twelve-point 6 

bold type stating that the communication is not a bill 7 

and informing the patient or prospective patientinsured 8 

that the insured patient or prospective patient shall not 9 

pay any amount or estimated amount until the insured 10 

patient's or prospective patient's health care plan 11 

informs the insured patient or prospective patient of any 12 

applicable cost-sharing. 13 

     (d)  A nonparticipating health care provider, health 14 

care facility, or hospitalhealth care plan that fails to 15 

comply with this section shall not bill or collect any 16 

amount from the insured patient or prospective patient in 17 

excess of the in-network cost-sharing owed by the 18 

insuredpatient or prospective patient that would be 19 

billed or collected for the same services rendered by a 20 

participating health care provider, health care facility, 21 

or hospital. 22 

     (e)  For purposes of this section: 23 
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     "Health care facility" means any institution, place, 1 

building, or agency, or portion thereof, licensed or 2 

otherwise authorized by the State, whether organized for 3 

profit or not, used, operated, or designed to provide 4 

medical diagnosis, treatment, or rehabilitative or 5 

preventive care to any person or persons. 6 

     "Health care plan" means a policy, contract, plan, 7 

or agreement delivered or issued for delivery by a health 8 

insurance company, mutual benefit society governed by 9 

article 1 of chapter 432, health maintenance organization 10 

governed by chapter 432D, or any other entity delivering 11 

or issuing for delivery in the State accident and health 12 

or sickness insurance as defined in section 431:1-205, 13 

other than disability insurance that replaces lost 14 

income. 15 

     "Health care provider" means an individual who is 16 

licensed or otherwise authorized by the State to provide 17 

health care services. 18 

     "Hospital" means: 19 

     (1)  An institution with an organized medical staff, regulated under section 321-20 

11(10), that admits patients for inpatient care, diagnosis, observation, and treatment; 21 

and 22 

     (2)  A health facility under chapter 323F. 23 
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     "In-network cost-sharing" means the amount owed by a 1 

covered person to a health care provider, health care 2 

facility, or hospital that is a participating member of 3 

the covered person's health care plan's network." 4 

     SECTION 3.  Chapter 431, Hawaii Revised Statutes, is 5 

amended by adding two new sections to article 10A be 6 

appropriately designated and to read as follows: 7 

     "§431:10A-A  Balance billing; hold harmless; 8 

emergency services.  (a)  Every contract between an 9 

insurer and a participating provider of health care 10 

services shall be in writing and shall set forth that in 11 

the event the insurer fails to pay for health care 12 

services as set forth in the contract, the insured shall 13 

not be liable to the provider for any sums owed by the 14 

insurer. 15 

     (b)  If a contract with a participating provider has 16 

not been reduced to writing as required by subsection 17 

(a), or if a contract fails to contain the required 18 

prohibition, the participating provider shall not collect 19 

or attempt to collect from the insured sums owed by the 20 

insurer.  No participating provider, or agent, trustee, 21 

or assignee thereof, may maintain any action at law 22 

against an insured too: 23 

     (1)  cCollect sums owed by the insurer.; or 24 Formatted: regularparagraphs, Line spacing:  At least 24 pt
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     (2)  Collect sums in excess of the amount owed by the insured as a copayment, 1 

coinsurance, or deductible under the insured's policy of accident and health or 2 

sickness insurance. 3 

     (bc)  When an insured receives emergency services 4 

from a provider who is not a participating provider in 5 

the provider network of the insured, the insured shall 6 

not incur greater out-of-pocket costs for emergency 7 

services than the insured would have incurred with a 8 

participating provider of health care services.  No 9 

nonparticipating provider, or agent, trustee, or assignee 10 

thereof, may maintain any action at law against an 11 

insured to collect sums in excess of the amount owed by 12 

the insured as a copayment, coinsurance, or deductible 13 

under the insured's policy of accident and health or 14 

sickness insurance. 15 

 (d) When the insured receives emergency services from 16 

a provider who is not a participating provider in the 17 

provider network of the insured, an insurer shall be 18 

responsible to fulfill their obligation to the insured 19 

and shall enter into negotiation with the provider who is 20 

not a participating provider in the provider network of 21 

the insured to resolve any sums owed by the insurer. 22 

     (ed)  For purposes of this section: 23 
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     "Emergency condition" means a medical or behavioral 1 

condition that manifests itself by acute symptoms of 2 

sufficient severity, including severe pain, such that a 3 

prudent layperson, possessing an average knowledge of 4 

medicine and health, could reasonably expect the absence 5 

of immediate medical attention to result in: 6 

     (1)  Placing the health of the person afflicted with the condition in serious 7 

jeopardy; 8 

     (2)  Serious impairment to the person's bodily functions; 9 

     (3)  Serious dysfunction of any bodily organ or part of the person; or 10 

     (4)  Serious disfigurement of the person. 11 

     "Emergency services" means, with respect to an 12 

emergency condition: 13 

     (1)  A medical screening examination as required under section 1867 of the Social 14 

Security Act, title 42 United States Code section 1395dd; and 15 

     (2)  Any further medical examination and treatment, as required under section 16 

1867 of the Social Security Act, title 42 United States Code section 1395dd, to 17 

stabilize the patient. 18 

     §431:10A-B  Balance billing; hold harmless; non-19 

emergency services.  (a) Absent a signed consent form as 20 

required under section 321-   , no nonparticipating 21 

health care provider, health care facility, or hospital, 22 

or agent, trustee, or assignee thereof, may maintain any 23 
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action at law against an insured to collect sums in 1 

excess of the amount owed by the insured as a copayment, 2 

coinsurance, or deductible for similar services provided 3 

by a participating provider under the insured's policy of 4 

accident and health or sickness insurance. 5 

(b) When the insured receives emergency services from a 6 

provider who is not a participating provider in the 7 

provider network of the insured, an insurer shall be 8 

responsible to fulfill their obligation to the insured 9 

and shall enter into negotiation with the provider who is 10 

not a participating provider in the provider network of 11 

the insured to resolve any sums owed by the insurer." 12 

     SECTION 4.  Chapter 431, Hawaii Revised Statutes, is 13 

amended by adding a new section to article 14G to be 14 

appropriately designated and to read as follows: 15 

     "§431:14G-     Out-of-network or nonparticipating 16 

provider reimbursement; rate calculation.  (a)  Absent a 17 

signed consent form as required under section 321-    or 18 

any contract to the contrary, Aa managed care plan shall 19 

be responsible to fulfill their obligation to the insured 20 

and enter into negotiation with the non-participating 21 

provider. The managed care plan and non-participating 22 

provider shall come to an agreement through an 23 

independent dispute resolution process, as established by 24 
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the insurance commissioner. If not resolution is met, the 1 

managed care plan shall pay the non-participating 2 

provider shall pay the non-participating provider the 3 

amount billed by the non-participating provider. The 4 

insurance commissioner shall adopt rules pursuant to 5 

chapter 91 to establish an independent dispute resolution 6 

process. be responsible to fulfill their obligation to 7 

the enrollee and enter into negotiation with the non-8 

participating provider. The managed care plan and non-9 

participating provider shall come to an agreement within 10 

thirty days of issuance of an invoice for the emergency 11 

services provided as to the amount the non-participating 12 

provider shall be compensated.  If no agreement is 13 

reached within thirty days, the manage care plan shall 14 

pay the non-participating provider the amount billed by 15 

the non-participating provider. reimburse a 16 

nonparticipating provider the greater of: 17 

     (1)  The usual and customary rate for similar services provided by a participating 18 

provider under the insured's managed care plan; or 19 

     (2)       per cent of the amount medicare reimburses on a fee-for-service basis for 20 

the same or similar services in the general geographic region in which the services 21 

were rendered. 22 

     (b)  Nothing in this section shall be construed to 23 

require a managed care plan to cover services not 24 
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required by law or by the terms and conditions of the 1 

managed care plan.  Nothing in this section shall be 2 

construed to prohibit nonparticipating providers from 3 

seeking the uncovered cost of services rendered from 4 

enrollees who have consented to receive the health care 5 

services provided by the nonparticipating provider in 6 

accordance with section 321-   . 7 

     (c)  For purposes of this section "usual and 8 

customary rate" shall mean the managed care plan's 9 

average contracted rate." 10 

     SECTION 5.  Chapter 432, Hawaii Revised Statutes, is 11 

amended by adding three new sections to article 1 to be 12 

appropriately designated and to read as follows: 13 

     "§432:1-     Balance billing; hold harmless; 14 

emergency services.  (a)  Every contract between a mutual 15 

benefit society and a participating provider of health 16 

care services shall be in writing and shall set forth 17 

that in the event the mutual benefit society fails to pay 18 

for health care services as set forth in the contract, 19 

the subscriber or member shall not be liable to the 20 

provider for any sums owed by the mutual benefit society. 21 

     (b)  If a contract with a participating provider has 22 

not been reduced to writing as required by subsection 23 

(a), or if a contract fails to contain the required 24 
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prohibition, the participating provider shall not collect 1 

or attempt to collect from the subscriber or member sums 2 

owed by the mutual benefit society.  No participating 3 

provider, or agent, trustee, or assignee thereof, may 4 

maintain any action at law against a subscriber or member 5 

to: 6 

     (1)  cCollect sums owed by the mutual benefit society; or. 7 

     (2)  Collect sums in excess of the amount owed by the subscriber or member as a copayment, 8 

coinsurance, or deductible under the subscriber's or member's plan contract. 9 

     (c)  When a subscriber or member receives emergency 10 

services from a provider who is not a participating 11 

provider in the provider network of the subscriber or 12 

member, the subscriber or member shall not incur greater 13 

out-of-pocket costs for emergency services than the 14 

subscriber or member would have incurred with a 15 

participating provider of health care services.  No 16 

nonparticipating provider, or agent, trustee, or assignee 17 

thereof, may maintain any action at law against a 18 

subscriber or member to collect sums in excess of the 19 

amount owed by the subscriber or member as a copayment, 20 

coinsurance, or deductible under the subscriber's or 21 

member's plan contract. 22 

 (d) When a subscriber or member receives emergency 23 

services from a provider who is not a participating 24 
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provider in the provider network of the subscriber or 1 

member, the mutual benefit society shall be responsible 2 

to fulfill their obligation to the subscriber or member 3 

and shall enter into negotiation with the provider who is 4 

not a participating provider in the provider network of 5 

the subscriber or member, to resolve any sums owed by the 6 

mutual benefit society. 7 

     (ed)  For purposes of this section: 8 

     "Emergency condition" means a medical or behavioral 9 

condition that manifests itself by acute symptoms of 10 

sufficient severity, including severe pain, such that a 11 

prudent layperson, possessing an average knowledge of 12 

medicine and health, could reasonably expect the absence 13 

of immediate medical attention to result in: 14 

     (1)  Placing the health of the person afflicted with the condition in serious 15 

jeopardy; 16 

     (2)  Serious impairment to the person's bodily functions; 17 

     (3)  Serious dysfunction of any bodily organ or part of the person; or 18 

     (4)  Serious disfigurement of the person. 19 

     "Emergency services" means, with respect to an 20 

emergency condition: 21 

     (1)  A medical screening examination as required under section 1867 of the Social 22 

Security Act, title 42 United States Code section 1395dd; and 23 
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     (2)  Any further medical examination and treatment, as required under section 1 

1867 of the Social Security Act, title 42 United States Code section 1395dd, to 2 

stabilize the patient. 3 

     §432:1-     Balance billing; hold harmless; non-4 

emergency services. (a) Absent a signed consent form as 5 

required under section 321-   , Nno nonparticipating 6 

health care provider, health care facility, or hospital, 7 

or agent, trustee, or assignee thereof, may maintain any 8 

action at law against a subscriber or member to collect 9 

sums in excess of the amount owed by the subscriber or 10 

member as a copayment, coinsurance, or deductible for 11 

similar services provided by a participating provider 12 

under the subscriber's or member's plan contract. 13 

(b) When a subscriber or member receives non-emergency 14 

services from a provider who is not a participating 15 

provider in the provider network of the subscriber or 16 

member, the mutual benefit society shall be responsible 17 

to fulfill their obligation to the subscriber or member 18 

and shall enter into negotiation with the provider who is 19 

not a participating provider in the provider network of 20 

the subscriber or member, to resolve any sums owed by the 21 

mutual benefit society. 22 

 23 
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     §432:1-     Out-of-network or nonparticipating 1 

provider reimbursement; rate calculation.  (a)  AAbsent a 2 

signed consent form as required under section 321-    or 3 

any contract to the contrary, a mutual benefit society 4 

shall be responsible to fulfill their obligation to the 5 

subscriber or member and enter into negotiation with the 6 

non-participating provider. The mutual benefit society 7 

and non-participating provider shall come to an agreement 8 

through an independent dispute resolution process, as 9 

established by the insurance commissioner. If not 10 

resolution is met, the mutual benefit society shall pay 11 

the non-participating provider shall pay the non-12 

participating provider the amount billed by the non-13 

participating provider. The insurance commissioner shall 14 

adopt rules pursuant to chapter 91 to establish an 15 

independent dispute resolution process. be responsible to 16 

fulfill their obligation to the subscriber or member and 17 

enter into negotiation with the non-participating 18 

provider. The mutual benefit society and non-19 

participating provider shall come to an agreement within 20 

thirty days of issuance of an invoice for the non-21 

emergency services provided as to the amount the non-22 

participating provider shall be compensated.  If no 23 

agreement is reached within thirty days, the mutual 24 
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benefit society shall pay the non-participating provider 1 

the amount billed by the non-participating provider.of: 2 

     (1)  The usual and customary rate for similar services provided by a participating 3 

provider under the subscriber's or member's plan contract; or 4 

     (2)       per cent of the amount medicare reimburses on a fee-for-service basis for 5 

the same or similar services in the general geographic region in which the services 6 

were rendered. 7 

     (b)  Nothing in this section shall be construed to 8 

require a mutual benefit society to cover services not 9 

required by law or by the terms and conditions of the 10 

plan contract.  Nothing in this section shall be 11 

construed to prohibit nonparticipating providers from 12 

seeking the uncovered cost of services rendered from 13 

subscribers or members who have consented to receive the 14 

health care services provided by the nonparticipating 15 

provider in accordance with section 321-   . 16 

     (c)  For purposes of this section "usual and 17 

customary rate" shall mean the mutual benefit society's 18 

average contracted rate." 19 

     SECTION 6.  Chapter 432D, Hawaii Revised Statutes, 20 

is amended by adding three new sections to be 21 

appropriately designated and to read as follows: 22 

     "§432D-     Balance billing; hold harmless; 23 

emergency services.  (a)  Every contract between a health 24 
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maintenance organization and a participating provider of 1 

health care services shall be in writing and shall set 2 

forth that in the event the health maintenance 3 

organization fails to pay for health care services as set 4 

forth in the contract, the subscriber or enrollee shall 5 

not be liable to the provider for any sums owed by the 6 

carrier or health maintenance organization. 7 

     (b)  If a contract with a participating provider has 8 

not been reduced to writing as required by subsection 9 

(a), or if a contract fails to contain the required 10 

prohibition, the participating provider shall not collect 11 

or attempt to collect from the subscriber or enrollee 12 

sums owed by the health maintenance organization.  No 13 

participating provider, or agent, trustee, or assignee 14 

thereof, may maintain any action at law against a 15 

subscriber or enrollee to: 16 

     c(1)  Collect sums owed by the health maintenance organization; or 17 

     (2)  Collect sums in excess of the amount owed by the subscriber or enrollee as a 18 

copayment, coinsurance, or deductible under the subscriber's or enrollee's policy, 19 

contract, plan, or agreement. 20 

     (c)  When a subscriber or enrollee receives 21 

emergency services from a provider who is not a 22 

participating provider in the provider network of the 23 

subscriber or enrollee, the subscriber or enrollee shall 24 
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not incur greater out-of-pocket costs for emergency 1 

services than the subscriber or enrollee would have 2 

incurred with a participating provider of health care 3 

services.  No nonparticipating provider, or agent, 4 

trustee, or assignee thereof, may maintain any action at 5 

law against a subscriber or enrollee to collect sums in 6 

excess of the amount owed by the subscriber or enrollee 7 

as a copayment, coinsurance, or deductible under the 8 

subscriber's or enrollee's policy, contract, plan, or 9 

agreement. 10 

 (d) When a subscriber or enrollee receives emergency 11 

services from a provider who is not a participating 12 

provider in the provider network of the subscriber or 13 

enrollee, the carrier or health maintenance organization 14 

shall be responsible to fulfill their obligation to the 15 

subscriber or enrollee and shall enter into negotiation 16 

with the provider who is not a participating provider in 17 

the provider network of the subscriber or enrollee, to 18 

resolve any sums owed by the carrier or health 19 

maintenance organization. 20 

     (ed)  For purposes of this section: 21 

     "Emergency condition" means a medical or behavioral 22 

condition that manifests itself by acute symptoms of 23 

sufficient severity, including severe pain, such that a 24 
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prudent layperson, possessing an average knowledge of 1 

medicine and health, could reasonably expect the absence 2 

of immediate medical attention to result in: 3 

     (1)  Placing the health of the person afflicted with the condition in serious 4 

jeopardy; 5 

     (2)  Serious impairment to the person's bodily functions; 6 

     (3)  Serious dysfunction of any bodily organ or part of the person; or 7 

     (4)  Serious disfigurement of the person. 8 

     "Emergency services" means, with respect to an 9 

emergency condition: 10 

     (1)  A medical screening examination as required under section 1867 of the Social 11 

Security Act, title 42 United States Code section 1395dd; and 12 

     (2)  Any further medical examination and treatment, as required under section 13 

1867 of the Social Security Act, title 42 United States Code section 1395dd, to 14 

stabilize the patient. 15 

     §432D-     Balance billing; hold harmless; non-16 

emergency services.  Absent a signed consent form as 17 

required under section 321-   , Nno nonparticipating 18 

health care provider, health care facility, or hospital, 19 

or agent, trustee, or assignee thereof, may maintain any 20 

action at law against a subscriber or enrollee to collect 21 

sums in excess of the amount owed by the subscriber or 22 

enrollee as a copayment, coinsurance, or deductible for 23 
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similar services provided by a participating provider 1 

under the subscriber's or enrollee's policy, contract, 2 

plan, or agreement. 3 

     §432D-     Out-of-network or nonparticipating 4 

provider reimbursement; rate calculation.  (a)  AAbsent a 5 

signed consent form as required under section 321-    or 6 

any contract to the contrary, a health maintenance 7 

organization shall be responsible to fulfill their 8 

obligation to the subscriber or enrollee and enter into 9 

negotiation with the non-participating provider. The 10 

health maintenance organization and non-participating 11 

provider shall come to an agreement through an 12 

independent dispute resolution process, as established by 13 

the insurance commissioner. If not resolution is met, the 14 

health maintenance organization shall pay the non-15 

participating provider shall pay the non-participating 16 

provider the amount billed by the non-participating 17 

provider. The insurance commissioner shall adopt rules 18 

pursuant to chapter 91 to establish an independent 19 

dispute resolution process. reimburse a nonparticipating 20 

provider the greater of: 21 

     (1)  The usual and customary rate for similar services provided by a participating 22 

provider under the subscriber's or enrollee's policy, contract, plan, or agreement; or 23 
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     (2)       per cent of the amount medicare reimburses on a fee-for-service basis for 1 

the same or similar services in the general geographic region in which the services 2 

were rendered. 3 

     (b)  Nothing in this section shall be construed to 4 

require a health maintenance organization to cover 5 

services not required by law or by the terms and 6 

conditions of the policy, contract, plan, or 7 

agreement.  Nothing in this section shall be construed to 8 

prohibit nonparticipating providers from seeking the 9 

uncovered cost of services rendered from subscribers or 10 

enrollees who have consented to receive the health care 11 

services provided by the nonparticipating provider in 12 

accordance with section 321-   . 13 

     (c)  For purposes of this section "usual and 14 

customary rate" shall mean the carrier or health 15 

maintenance organization's average contracted rate." 16 

     SECTION 7.  Section 431:10-109, Hawaii Revised 17 

Statutes, is amended to read as follows: 18 

     "[[]§431:10-109[]]  Disclosure of [health care 19 

coverage and benefits.] information.  (a)  In order to 20 

ensure that all individuals understand their health care 21 

options and are able to make informed decisions, all 22 

insurers shall provide current and prospective insureds 23 

with written disclosure of [coverages and benefits, 24 
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including information on coverage principles and any 1 

exclusions or restrictions on coverage.] the following 2 

information: 3 

     (1)  Coverages and benefits, including information on coverage principles and any 4 

exclusions or restrictions on coverage; 5 

     (2)  With regard to out-of-network coverage: 6 

          (A)  For non-emergency services where the 7 

insured has consented to services provided 8 

by an out-of-network provider in accordance 9 

with section 321-   , the amount that the 10 

insurer will reimburse under the rate 11 

calculation for out-of-network health care 12 

specified in section 431:14G-   ; and 13 

          (B)  Examples of anticipated out-of-pocket 14 

costs for frequently billed out-of-network 15 

health care services; and 16 

     (3)  Information in writing and through an internet website that reasonably permits 17 

an insured or prospective insured to estimate the anticipated out-of-pocket cost for 18 

out-of-network health care services in a geographical area based upon the difference 19 

between what the insurer will reimburse for out-of-network health care services and 20 

the rate calculation specified in section 431:14G-    for out-of-network health care 21 

services. 22 

     (b)  The information provided shall be current, 23 

understandable, and available prior to the issuance of a 24 
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policy, and upon request after the policy has been 1 

issued[.]; provided that nothing in this section shall 2 

prevent an insurer from changing or updating the 3 

materials that are made available to insureds. 4 

     (c)  For purposes of this section: 5 

     "Emergency condition" means a medical or behavioral 6 

condition that manifests itself by acute symptoms of 7 

sufficient severity, including severe pain, such that a 8 

prudent layperson, possessing an average knowledge of 9 

medicine and health, could reasonably expect the absence 10 

of immediate medical attention to result in: 11 

     (1)  Placing the health of the person afflicted with the condition in serious 12 

jeopardy; 13 

     (2)  Serious impairment to the person's bodily functions; 14 

     (3)  Serious dysfunction of any bodily organ or part of such person; or 15 

     (4)  Serious disfigurement of the person. 16 

     "Emergency services" means, with respect to an 17 

emergency condition: 18 

     (1)  A medical screening examination as required under section 1867 of the Social 19 

Security Act, title 42 United States Code section 1395dd; and 20 

     (2)  Any further medical examination and treatment, as required under section 21 

1867 of the Social Security Act, title 42 United States Code section 1395dd, to 22 

stabilize the patient." 23 
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     SECTION 8.  In codifying the new sections added by 1 

section 3 of this Act, the revisor of statutes shall 2 

substitute appropriate section numbers for the letters 3 

used in designating the new sections in this Act. 4 

     SECTION 9.  Statutory material to be repealed is 5 

bracketed and stricken.  New statutory material is 6 

underscored. 7 

     SECTION 10.  This Act shall take effect upon its 8 

approval. 9 

 10 

 11 
 12 

 13 

 INTRODUCED BY: _____________________________ 14 
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Report Title: 

Balance Billing; Surprise Billing; Prohibitions; Health Insurance; Nonparticipating Providers 

 
Description: 

Establishes disclosure and consent requirements for 

nonparticipating health care providers.  Prohibits 

nonparticipating health care providers from balance 

billing patients in specific circumstances.  Establishes 

rate calculation requirements for reimbursement of 

nonparticipating providers.  

 

The summary description of legislation appearing on this page is for informational 
purposes only and is not legislation or evidence of legislative intent.  



Comments on SB2278 & HB2504 

The last 15 years in health care has led to radical changes in what insurers pay for. 

There has been the introduction of “high deductible; health plans which in some 

cases makes the patients responsible for the first $5,000 to $10,000 of annual 

costs. The co-pays have also risen dramatically, and patients seem shocked when 

they get bills because they do not understand their co-pays and deductibles. 

Federal law already protects patients seeking emergency care form being exposed 

to higher co-pays and deductibles even if they are out of network. So regardless 

of being a participating provider or out of network in both cases co-pays and 

deductibles will be the same.  

Clarification of what constitute surprise billing and definition of terms 

Deductible: the amount that is the patient’s responsibility as defined in the 

insurance that has been given to the patient 

Co-pay:  for each and every service the amount that is the patient’s responsibility 

 In Network vs Out of Network typically after a negotiation period between a 

provider and a health plan the provider agrees to provide a discount from their 

usual fees in return for a volume of referrals and for prompt payment. This is the 

benefit of the bargain when a provider contracts.  

It makes practical sense to contract with dominant health plans on the island or 

within the state.  It is not possible nor practical to contract with health plans in all 

50 states as there is no substantial volume of patients coming from out of state 

plans. 

ERISA claims: Certain insurance plans are governed by federal not state laws and 

these have come to be known as ERISA plans. For these plans the insurance 

company pays the enrollee and providers then bill the enrollee for the full 

amount. This is totally permissible. 

UC&R   Usual, Customary and Reasonable is a term that refers to the providers 

charges which are based upon their experience, their practice costs and the cost 

of living in the area they practice in.  UCR in Hawaii is substantially more than in 

Florida or Texas so practice costs must be considered. Charges for a board-

certified specialist with more training will be more than a family physician. 

baker1
Late



 

Health plans need to clarify clearly on patient benefits and EOB’s what is the 

yearly deductible for their health plan and what their co-pay is as well. There is 

total confusion on what is a patients legal responsibility and unfortunately this 

confusion frequently leads to the perception that a patients bill is a surprise bill 

when in reality it is a legitimate bill which encompasses their deductible and their 

co-pay or a non-covered benefit. 

 

Health care is analogous to a three-legged stool. 

• There are PATIENTS who do not want to be in the middle of payor provider 

disputes but who also want access to quality care and specialists. 

• There are INSURERS who are struggling to control the costs of healthcare 

and equally have a profit motive that the less they pay the more they make. 

• There are the PROVIDERS who took an oath to advocate what is in the best 

interests of their patients and whom struggle with the high costs of living in 

the islands and who leave training burdened with massive amounts of 

student loans often approaching $500,000 at the end of their training 

 

There is a delicate ecosystem that needs to be preserved.  There is general 

consensus that the patients need to be kept out of the middle of billing disputes 

but at the same time in planning a system that does so we all need to be mindful 

of preserving QUALITY and ACCESS. 

Hawaii is suffering from a lack of physicians which has led to less ACCESS and this 

shortage jeopardizes QUALITY. The following 2019 article highlights this issue: 

https://www.hawaiinewsnow.com/2019/09/10/hawaiis-doctor-shortage-is-

taking-troubling-turn-worse/ 

• in 2019 there was an exodus of physicians 

• Estimates indicate we need 700 more physicians in the islands 

• Fully 25% of HI physicians are over the age of 60 and with retirement 

looming this shortage will get worse 

https://www.hawaiinewsnow.com/2019/09/10/hawaiis-doctor-shortage-is-taking-troubling-turn-worse/
https://www.hawaiinewsnow.com/2019/09/10/hawaiis-doctor-shortage-is-taking-troubling-turn-worse/


 

With all of this in mind it is critical that a system be carefully designed to keep 

patients out of the middle but we also need to be mindful that reimbursements 

need to be enough to keep physicians in the islands and attract new physicians to 

alleviate our upcoming shortage. 

 

The current proposed legislation needs several modifications to ensure that all 

goals are met, and that the system be transparent and fair to all. 

 

Other states have already tackled this issue and we can learn by those that have 

crafted solutions before us: 

In CA AB 72 was passed in 2016. This bill recognizes that Emergency physicians 

bear the burden of caring for the uninsured and provides certain practical 

exemptions for Emergency providers 

In NY the legislature passed in 2015 a bill Insurance Section 3241c that was 

intended to stop surprise billing 

 

The current proposals shift power significantly from the system as it currently 

exists to benefit the insurers. 

1) It allows insurance companies to pay providers who are not in network to 

pay the average of their current contracted in network rates. This system is 

not known to the public nor is it transparent. A proper system would be to 

use a public database maintained by an independent third party and to set 

this to the 50=75% of the average of charges submitted within that zip 

code.  

An example of a publicly available database is: FAIRhealth.org 

 



2)  New York’s bill allows for an independent dispute resolution process. They use 

independent arbitrators and baseball style arbitration to resolve disputes 

between the insurance companies and providers. 

 

The addition of items 1&2 above would significantly help establish a fair system 

between providers and insurers while keeping patients out of the middle of these 

disputes 
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Comments:  

Regarding SB2278/HB2504, SB2423/HB1881 

  

Respectfully we are requesting consideration for the following amendments 

  

1. There needs to be a fair and equitable arbitration process.  

New York State has addressed this with 
legislation https://www.dfs.ny.gov/consumers/health_insurance/surprise_medical_bills 

  

https://www.brookings.edu/blog/usc-brookings-schaeffer-on-health-
policy/2019/10/24/experience-with-new-yorks-arbitration-process-for-surprise-out-of-
network-bills/ 

  

https://www.vox.com/health-care/2019/3/19/18233051/surprise-medical-bills-arbitration-
new-york 

  

A “baseball” form of arbitration would be fair to both providers and insurers. 

  

1. There needs to be a fair unbiased method to value provider work product, such 
as www.fairhealth.org 

https://www.dfs.ny.gov/consumers/health_insurance/surprise_medical_bills
https://www.brookings.edu/blog/usc-brookings-schaeffer-on-health-policy/2019/10/24/experience-with-new-yorks-arbitration-process-for-surprise-out-of-network-bills/
https://www.brookings.edu/blog/usc-brookings-schaeffer-on-health-policy/2019/10/24/experience-with-new-yorks-arbitration-process-for-surprise-out-of-network-bills/
https://www.brookings.edu/blog/usc-brookings-schaeffer-on-health-policy/2019/10/24/experience-with-new-yorks-arbitration-process-for-surprise-out-of-network-bills/
https://www.vox.com/health-care/2019/3/19/18233051/surprise-medical-bills-arbitration-new-york
https://www.vox.com/health-care/2019/3/19/18233051/surprise-medical-bills-arbitration-new-york
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2. Definitions of balanced and surprise billing needs clarity as patients frequently 
are not aware of their responsibilities according to their own health insurance. 
Especially in instances of high deductible health insurance claims.  

3. We respectively suggest Emergency Physicians and providers deserve special 
consideration and dispensation for their unique EMTALA burden such as 
provided by exemption in CA AB 72.  

4. Balance billing from Hawaii emergency physicians for those with Hawaii health 
care plans is very rare. Hawaii’s Insurance Division informed us that, after 
removing 14 complaits related to air transport in 2015, Hawaii has averaged less 
than 3 balance billing complaints each year since 2009. Balance billing from 
emergency physicians in Hawaii is limited to patients with mainland coverage, 
and is only used when the patient’s plans do not reimburse appropriately. Often, 
we have little contact and few patients with those plans and have very little 
opportunity to contract with the 

5. Patients should not be in the middle of disputes between insurers and providers. 
However, in the absence of the above amendments and an equal playing field 
between insurers and providers, there will be little to jo incentive for the insurers 
to negotiate in a good faith manner with providers. Downward pressure on 
provider reimbursement will place the patient back in the middle now related to 
declining access to care. A Kaiser Foundation study suggests that 25% of 
Hawaiian practicing physicians are at a retirement age. HI has a 700+ plus 
physician shortage becoming more hyper Acute yearly. Access to primary and 
specialty care is already critically difficult. Prohibiting balance billing would harm 
patients by limiting access to emergency care. 

6. Recruiting high-quality emergency physicians to Hawaii is already challenging, 
particularly for rural areas and neighbor islands. Emergency physicians provide, 
on average, $138,000 in uncompensated care each year. Hawaii’s emergency 
physician compensation consistently ranks among the bottom five states in the 
country, even before considering the high cost of living. The vast majority of 
Hawaii’s emergency physicians are board-certified in emergency medicine. They 
are true specialists, and as well trained as any emergency phsyicians in the 
world. They can work anywhere, and Hawaii faces stiff competition from 49 other 
states and the rest of the pacific rim. Our emergency physician groups routinely 
lose potential hires to other states solely because of compensation. Continued 
downward pressure on reimbursement through devices such as SB2668 will 
make staffing our emergency departments with quality physicians increasingly 
difficult. 

 



SB-2278 
Submitted on: 2/4/2020 5:17:10 PM 
Testimony for CPH on 2/4/2020 9:30:00 AM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Jason Aines Individual Oppose No 

 
 
Comments:  

I am writing today to oppose SB2278.  As an Emergency Medicine physician working on 
Maui, I am deeply concerned this will negatively impact the access to, and quality of, the 
care provided to our patients. 

  

The Hawaiian islands are short an estimated 700 physicians.  This number will 
inevitably balloon given current physician demographics, with 25% of physicians over 
the age of 60.  This bill will make it increasingly difficult to recruit and retain physicians, 
thereby further limiting access to timely, quality care.  Isn’t this a disproportionately high 
price to pay to address the three balanced billing complaints the state has received, on 
average, in each of the past ten years?  In essence, this bill handicaps our ability to staff 
our departments only to accommodate mainland insurance companies.  This is not in 
the best interest of our Hawaiian patients. 

  

There is a better solution.  I advocate for the removal of patients from billing disputes, 
the use of an independent third party database to set out of network reimbursement, 
and the use of an arbitration system to resolve disputes between providers and 
insurers. 

  

Many thanks for your time and consideration. 

  

My best, 

  

Jason Aines MD 
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