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P.O. Box 976 

Honolulu, Hawaii 96808 

 

 

February 20, 2019 

 

 

Representative Chris Lee, Chair 

Representative Joy A. San Buenaventura, Vice Chair 

Committee on Judiciary 

415 South Beretania Street 

Honolulu, Hawaii 96813 

 

 Re: HB 76 HD1 Support 

 

Dear Chair Lee, Vice Chair San Buenaventura and Committee Members: 

 

This testimony is submitted on behalf of the Community 

Associations Institute (“CAI”).  CAI supports HB 76 HD1. 

 

This bill is needed because the Intermediate Court of Appeals 

has held that a power of sale must exist in a condominium 

association’s by-laws or another enforceable agreement to avail 

itself of the nonjudicial power of sale foreclosure procedures set 

forth in Chapter 667 of the Hawaii Revised Statutes.  See, Sakal 

v. Ass'n of Apartment Owners of Hawaiian Monarch, 143 Hawai'i 219, 

426 P.3d 443 (App. 2018) (https://www.courts.state.hi.us/wp-

content/uploads/2018/07/CAAP-15-0000529.pdf).  That holding has 

the potential to harm consumers. 

 

Potential liability that may flow from the ICA’s holding will 

fall upon condominium owners who pay the bills of their respective 

associations. Condominium associations have reasonably regarded 

statutory authority as sufficient to use non-judicial foreclosure 

procedures, and HB 76 HD1 will protect consumers whose associations 

have relied upon that understanding.  HB 76 HD1 will supply the 

clarity that the ICA perceives to be lacking in current law. 

 

 



Representative Chris Lee, Chair 

Representative Joy A. San Buenaventura, Vice Chair 
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The Sakal decision provides that the ICA:  

 

will not infer that such significant powers have been granted 

over an entire class of property in the absence of a clear 

legislative act or, with respect to a particular association 

or property, by express authorization in a contract entered 

into by, or otherwise binding on, the affected parties.  
 

(Bold added) HB 76 HD1 will address the perceived deficiency.  

Further to this point, the ICA wrote:  
 

Finally, Sakal correctly notes that other jurisdictions that 

have granted a power of sale statutorily have done so 

explicitly; and, Sakal argues that, had the Hawai'i 

Legislature intended to grant such powers, it would have 

specifically said as much. 
 

Again, the issue is the ICA’s interest in an explicit statement of 

legislative intent.  The ICA did not suggest that the legislature 

lacked power to act. 
 

 Legislative action is ripe because the Hawaii Supreme Court 

denied discretionary review of the ICA’s decision with respect to 

the power of sale issue.  The substance of the order rejecting 

certiorari reads (in total) as follows: 
 

Petitioner/Defendant-Appellee Association of Apartment 

Owners of Hawaiian Monarch’s Application for Writ of 

Certiorari, filed on November 30, 2018, is hereby rejected. 
 

The Hawaii Supreme Court gave no reason for declining review and 

no reason can be inferred.  Thus, the expressed basis upon which 

the power to use non-judicial foreclosure procedures to protect 

associations from owners who default upon their obligations to 

their co-owners, is simply that the legislature is obliged to 

provide clarity.  HB 76 HD1 will do that. 

 

    Community Associations Institute,  

 

Philip Nerney 
 

    For its Legislative Action Committee 
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Due to recent court rulings on the ambiguity of the legislature's intent on the use of 
power of sale by condominium associations, condominium associations face the threat 
of lawsuits that will be adverse to all the owners.  This Bill is critical to correct the 
potential problem.  WE SUPPORT. 
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TESTIMONY IN FAVOR OF HB 76 HD1. 

 
Chair Lee and Members of the Committee: 
 
My name  is John Morris and I urge you to pass HB 76 HD1.   The bill confirms that the 
recent decision of the Intermediate Court of Appeals (“ICA”) in Sakal v. Association of 
Apartment Owners of Hawaiian Monarch, 143 Hawai‘i 219, 426 P.3d 443 (2018) 
MISinterpreted the legislative intent in allowing associations to conduct nonjudicial 
foreclosures.  
 
The ICA in Sakal incorrectly concludes that the legislature only intended to allow 
associations to conduct nonjudicial foreclosures if the associations' declaration or bylaws 
specifically permit the association to do so. In doing so, the Sakal decision undermines 
the efforts of the legislature since 1999 to give associations an effective foreclosure remedy 
against delinquent owners. Essentially, the ICA held that the right of an association to 
conduct nonjudicial foreclosures depended not on the intent of the legislature but on the 
actions of a long-ago developer’s attorney, when he drafted the association's governing 
documents!   
 
1. This bill is not "retroactive legislation."  Instead, it merely seeks to re-affirm the 
legislative intent that was expressed in 1999, almost 20 years ago.  At  that time, the 
legislature recognized that, after years of losses from delinquencies, nonjudicial 
foreclosure helped associations make the best of a bad situation.   
 
During the 1990’s, the courts were clogged with judicial foreclosures, so lender judicial 
foreclosures were taking 12 to 18 months, sometimes longer (which, in turn, meant that 
it often took 18 months to 2 years before a new paying owner took possession of the 
apartment and actually began  paying association maintenance fees).  Hawaii’s “first in 
time, first in right” foreclosure law also meant that if associations foreclosed judicially, 
they spent just as much time and money as a lender for a more questionable result. 

 
More specifically, the “first in time . . .” principle meant that if the association foreclosed, 
it could do nothing to affect the lender’s first mortgage lien and would have to sell the 
property subject to the mortgage – i.e., the mortgage would remain as a lien on the 
property after the association’s foreclosure sale. Falling property values often put the 
association in the position of, for example, trying to auction a property worth $400,000 
that remained subject to a mortgage of $500,000. Since the mortgage would remain on the 
property despite the association’s foreclosure sale, there were often very few buyers. 

 
Despite these disadvantages, associations could sometimes foreclose, buy the property at 
the auction, and rent out the property while the lender conducted its own collection 



efforts. Since nonjudicial foreclosures typically were one third the cost and took one third 
the time of a judicial foreclosure, the right to conduct a nonjudicial foreclosures provided 
a significant benefit to an association. The nonjudicial process also allowed the 
association to put cost-effective pressure on a delinquent owner to pay, which is the main 
purpose of the nonjudicial foreclosure process in the first place. 
 
2. This bill balances the interests of the delinquent owner and the paying owners. Some 
people characterize nonjudicial foreclosures as unfair to delinquent owners while 
forgetting the adverse impact of those delinquencies on the owners who are paying their 
maintenance fees.  The Hawaii legislature recognized in 1999 that prolonging the 
collection process against delinquent owners severely impacted an association's financial 
viability and that of its members.   While many people often focus on the owner being 
foreclosed, they lose sight of the fact that if one owner is not paying, all of the other 
owners have to make up the difference, so the association can continue to function.  If too 
many owners stop paying, the increase in maintenance fees to cover their delinquencies 
can start overwhelming the ability of the remaining owners to pay, leading to financial 
problems for the association and those owners.  
 
In recognition of the need to balance the interests of the delinquent owners with the non-
delinquent owners, in 2012, the legislature amended Hawaii’s foreclosure law to establish 
a new nonjudicial foreclosure process – “part VI” – solely for condominiums and other 
types of homeowner associations. In doing so, the legislature did not ignore the 
difficulties faced by delinquent owners.  
 
Instead, as part of the changes made in 2012, the legislature: 
 

• Prohibit associations from nonjudicially foreclosing only to collect fines, penalties, 
legal fees, or late fees.  

 

• Require that, after starting a nonjudicial foreclosure, the association must give the 
owner sixty (60) days to cure the default before proceeding with the nonjudicial 
foreclosure.  Under part VI, the notice of intent to begin the nonjudicial foreclosure 
must also include contact information for owners about approved housing 
counselors and approved budget and credit counselors  

 

• Require associations to accept a “reasonable payment plan” – defined as a 

payment plan that can last up to twelve (12) months – from the owner.  
 
In summary, HB 76 HD1 recognizes that, beginning in 1999, the legislature carefully and 
consciously gave associations the right to conduct nonjudicial foreclosures even if they 
did not have specific authority in the declaration and bylaws or a separate agreement 
with an owner.  The legislature also balanced the right of associations to conduct 
nonjudicial foreclosures by imposing specific limitations to protect the rights of 



delinquent owners. 
 
The legislature’s intent should be recognized and re-affirmed. For those reasons, I 
strongly support HB 76 HD1.  
 
In addition, HB 76 SD1 is more comprehensive than its Senate counterpart, SB 551.  First 
the wording of HB 76 HD1confirms for not just condominiums but other types of 
homeowner associations the right to conduct nonjudicial foreclosures.  HB 76 HD1 also 
amends the definition of “power of sale foreclosure” (i.e., nonjudicial foreclosure) in 
section 667-1 -- the definition that was the source of the misinterpretation by  the ICA in 
Sakal.  Those additional provisions would make HB 76 HD1 a more comprehensive bill.  
 
John Morris 
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I am opposed to this measure because the nonjudicial foreclosure process is patently unfair to 

condo owners on several levels.   

The industry's claim that judicial foreclosure proceedings are too costly for associations to bear, 

is just another attempt to perpetuate their self governance model which would deny condo 

owners the right to due process through our courts that should guarantee Americans proper 

representation of their claims or defenses against management actions.   

The industry's favored laissez-faire, or hands off by our court system, is an excuse to rush 

owners through foreclosure for purposes like obscuring the wrongful unlimited legal charges that 

alone have caused some owners to lose their properties.  Through nonjudicial foreclosure, other 

iniquities like improper owner notification of foreclosure intent can also be effectively glossed 

over.  Industry insiders know very well that without their filing foreclosures through the courts, 

owners themselves would have to initiate lawsuits to adequately fight the foreclosures - a 

prohibitively costly expense for many, if not most homeowners.  Yet, when wrongful foreclosure 

actions escape scrutiny out of court proceedings, owners do not have an adequate means 

of defending their efforts to maintain home ownership. 

Victimized owners include those who have consistently maintained good common element dues 

payment records, but who are faced with sudden drastic increases in their maintenance fees that 

cause them to be in default of these common element dues.  In those circumstances, not the 

owners, but the individuals in management, including boards need to be held accountable for 

their poor planning, lack of farsightedness, and failure to properly maintain common element 

functions in a timely manner. 

In addition to the above circumstances, the targeting of certain owners for retaliation and 

selective enforcement, including falsely accusing, and imposing fines on them for violations of 

codes, covenants and restrictions, is a major cause of owner debt and property loss.  These 

should be criminal offenses, yet are usually hidden by management through the nonjudicial 

foreclosure process. 

Please see through this injustice advocated by the condo industry, and protect condo owners, as 

the statutes should, by upholding the judicial foreclosure requirement.   

Marcia Kimura 





















Hawaii News 

Properties lost to illegal foreclosures, 
lawsuit says 
By Leila Fujimori 
September 26, 2016 
PrevNext 

A class-action lawsuit filed in federal court last month alleges that 72 Oahu homeowner 
associations and two law firms acting as their agents unlawfully foreclosed on 160 homes beginning 
in September 2010. 

The complaint contends the associations and the law firms unlawfully used a swift, nonjudicial 
foreclosure process intended for use by mortgage lenders, not by homeowners associations, and 
only when specific language is contained in a mortgage. 

Nonjudicial foreclosure is available only when a mortgage contains a “power of sale,” a clause that 
pre-authorizes the lender to sell the property at public auction, without going to court for 
authorization, if the borrower defaults. 

A public sale is quick and would only require a legal notice published in a newspaper. 

The 160 who lost their homes in the nonjudicial foreclosures may be able to recoup the full value, 
said Honolulu attorney Steven Chung, who represents plaintiffs Benita Brown, Craig and Kristine 
Connelly, and others. 

Disabled Marine veteran Charles Hicks, 66, and his wife, Deneen, 51, first-time homeowners, lost 
their condo to their homeowners association two years ago, and are among the 60 homeowners 
that have been contacted by Chung about the lawsuit. 

“We knew it was done illegally, and finally someone listened and understood and really cared and 
tried to do something for us. It was really like a godsend,” said Deneen Hicks. “Me and my husband 
cried because this thing has been a nightmare.” 

Shortly after moving into their Makaha Valley Plantation condo in November 2008, a storm hit and 
the unit was inundated with water from external leaks. Later their ceiling collapsed after upstairs 
tenants left the water running before vacating the unit, the couple said. 

They had been dealing with mounting repair and mold remediation bills when they fell behind by 
$2,500 on maintenance fees and said they asked the association whether they could work out a 
payment plan. Instead, they said, they received a letter from the association attorneys, and 
attorneys’ fees and costs were added to the $2,500 they owed. 

“They would not work with us,” Deneen Hicks said. “They only sicced their attorneys on us to get 
our condo, and this is not fair.” 

Plaintiffs’ attorney Chung, of the Imanaka Asato law firm, teamed up with two San Diego firms to 
represent plaintiffs and filed the class-action complaint Aug. 10 against the following Hawaii law 
firms and associations: Porter McGuire Kiakona & Chow; Ekimoto & Morris; the Association of  

 

http://www.staradvertiser.com/category/hawaii-news/
http://www.staradvertiser.com/author/lfujimori/
http://www.staradvertiser.com/2016/09/26/hawaii-news/properties-lost-to-illegal-foreclosures-lawsuit-says/
http://www.staradvertiser.com/2016/09/26/hawaii-news/properties-lost-to-illegal-foreclosures-lawsuit-says/


Apartment Owners of Terrazza/Cortbella/Las Brisas/Tiburon; and the Association of Apartment 
Owners of Ko Olina Kai Golf Estates and Villas. 

Plaintiffs also say the associations were not getting the signatures of homeowners on conveyance 
documents in the nonjudicial foreclosures, as required under Hawaii law. 

This resulted in what plaintiffs allege is the wrongful and unlawful sale of the condos, or in some 
cases the rental of the homes by the homeowners associations, sometimes for years. 

Attorney John Morris of Ekimoto & Morris says the law has a “fatal flaw” in that there is no 
requirement to follow it. “We’ve had the power (to use the nonjudicial power of sale) for years 
because we were almost always behind the lender.” 

However, none of the cases covered by this lawsuit involves foreclosure by lender. 

Morris also says the requirement to get the homeowner’s signature is a flaw in the law. “You could 
spend thousands of dollars, and if a person … refused to sign, the whole thing was a waste of 
time,” he said. 

Chung said, “Rather than a flaw, however, that is one of the safeguards the Legislature specifically 
enacted.” Chung added that attorneys for the associations used nonjudicial foreclosures to 
circumvent safeguards enacted by the Legislature. 

Damages may exceed $80 million for the 160 homes identified, but most of the former homeowners 
have not yet been contacted. 

Charles Hicks said the homeowners association should have investigated the leaks and taken care 
of the problem, as well as other problems, but instead foreclosed on the condo in 2014. 

The couple moved to Georgia in 2014 and have been without a permanent home since. 

“For this to happen, it was devastating,” Charles Hicks said. The lawsuit has “given me quite a bit of 
hope,” he said, adding, “To think that you go through that and there’s no hope. … My home is there 
and somebody’s collecting rent. 

“I knew it was wrong, and to know that and you can’t do anything about it, it actually nearly drove 
me insane,” he said. “I worked all my life for that, never broken the law and to get treated like this.” 

Porter McGuire and Ekimoto & Harris are two of a handful of Honolulu firms specializing in 
condominium law. 

Kapono Kiakona, a partner with the Porter firm, contends there was never a requirement to obtain 
signatures in nonjudicial foreclosures. 

After the Legislature amended the law (HRS Sec. 514A) in 1999, “it gave the right to the 
associations to use the nonjudicial foreclosure in a manner like a lender,” he said. “The associations 
went forward because people weren’t paying. Unlike lenders, the association can’t choose who 
moves into an association. 

“The association has to protect itself,” Kiakona said. 
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This bill is necessary to correct the misinterpretation of the ICA in Sakal v. Hawaiian 
Monarch, wherein the ICA ignored legislation, and the intent thereof, which has been in 
existence since 1999. 
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Dear Representative Lee, Chair, Representative San Buenaventura, Vice Chair, and 
Members of the Committee: 

I strongly support the passage of HB 76, HD1 which clarifies the right of planned 
community associations governed by Chapter 421J, Hawai`i Revised Statutes, and 
condominium associations governed by Chapter 514B, Hawai`i Revised Statutes, to use 
nonjudicial or power of sale foreclosures to collect unpaid common expense 
assessments in light of the Hawai`i Intermediate Court of Appeals' decision in Sakal v. 
Ass’n of Apartment Owners of Hawaiian Monarch, 143 Hawai`i 219, 426 P.3d 443 (App. 
2018). 

In the Sakal case, the ICA held that the provisions in the Condominium Property Act 
stating that “the lien of the association may be foreclosed by action or by nonjudicial or 
power of sale foreclosure procedures” does not empower associations to conduct 
nonjudicial or power of sale foreclosures unless nonjudicial or power of sale foreclosure 
provisions are contained in the association’s project documents. The Sakal decision 
came as a great surprise to planned community and condominium associations who 
have for years relied, in good faith, upon the law which was adopted with the express 
intent of empowering both planned community associations and condominium 
associations to foreclose their liens by nonjudicial foreclosure. 

HB 76, HD1 clarifies that since 1999, condominium associations have been empowered 
to conduct nonjudicial or power of sale foreclosures as a matter of law, regardless of 
whether an express written power of sale provision is contained in the associations’ 
declaration or bylaws. 

HB 76, HD1 further clarifies that as of the effective date of Act 182 (2012), planned 
community associations were empowered to conduct nonjudicial or power of sale 
foreclosures as a matter of law, regardless of whether an express written power of sale 
provision is contained in the associations’ declaration or bylaws. 

These clarifications are important as the issue of legislative intent will undoubtedly 
impact future court decisions regarding nonjudicial foreclosures by condominium and 
planned community associations; 
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HB 76, HD1 amends Chapter 667, Hawai`i Revised Statutes, to provide that for 
purposes of Part IV ("Association Alternate Power of Sale Foreclosure Process") the 
definition of "power of sale" or "power of sale foreclosure" means a nonjudicial 
foreclosure used by an association enforce its lien for unpaid common expenses, 
regardless of whether the association's documents provide for a power of sale, a power 
of sale foreclosure, or a nonjudicial foreclosure. This clarification expresses the intent of 
the Legislature that planned community and condominium associations may exercise 
the remedy of nonjudicial foreclosure regardless of whether they have a written power 
of sale provision in their project documents. 

For these reasons, I strongly support HB 76, HD1. 

Respectfully submitted, 

M. Anne Anderson 
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To the Honorable Chair Chris Lee and Members of the House Judiciary Committee: 

My name is Julianne Puzon and I strongly support HB76 HD1 and its intent. For the 
past nine years I have served as the treasurer of a condominium association in 
Wahiawa, but I am testifying here as an individual. After the financial meltdown in 2008, 
some of our owners stopped paying their maintenance fees. More recently, a few 
other owners also did so but for reasons unrelated to this crisis in the mortgage 
industry. 

Given that we are a small association with only 88 units, this placed an undue burden 
on the remaining owners who regularly and faithfully have paid these fees every month. 
Many of them are long time owners also.  

Our By-laws allow us to foreclose on liens but do not contain the speciifc language 
allowing nonjudicial foreclosure.and power of sale. It is unfortunate that we have had to 
pursue foreclosures but it has been necessary for the financial health of our association. 

Passage of this bill will help to restore a substantial measure of fairness to the 
thousands of commmunity associations and tens of thousand of owners in Hawaii. 
Thank you for your consideration.  
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