The Judiciary, State of Hawai ‘i

Testimony to the House Committee on Judiciary
Representative Chris Lee, Chair
Representative Joy A. San Buenaventura, Vice Chair

Tuesday, February 12, 2019, 4:00 p.m.
State Capitol, Conference Room 325

by:

Kelsey Kawano
Deputy Chief Judge, Second Circuit

Calvin C. Ching
Deputy Chief Court Administrator, First Circuit

Bill No. and Title: House Bill No. 511, Relating to District Court Judges.

Purpose: To increase the number of district court judges in the First and Second Circuits by
amending HRS Section 604-1 (b).

Judiciary's Position:

The Judiciary strongly supports this bill which is part of the Judiciary’s 2019 legislative
package. This bill is an authorization request for one additional district court judge in the First
Circuit and one additional district judge in the Second Circuit. Requests for an appropriation for
each of these judgeships are being included in the Judiciary’s Fiscal Year 2019-2021 Biennium
Budget request.

Authorization for First Circuit Judgeship

The First Circuit serves the island of O‘ahu and is separated by venue into five areas:
Honolulu, ‘Ewa, Kane‘ohe, Wahiawa, and Wai‘anae. At the present time, the District Court has
fourteen (14) full-time sitting judges to serve the entire circuit. An additional judgeship is
needed to effectively allocate resources in order to alleviate court congestion, case backlog, and
case dismissals.
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Operating a Vehicle Under the Influence of an Intoxicant (OVUII) case initiations have
been on the rise in the First Circuit. There has been a significant increase in population on the
island of O‘ahu since 1982, which was the last time the Legislature authorized an additional First
Circuit District Court judge position. There has been a disproportionately large increase in the
number of OVUII cases initiated — the amount of OVUII cases initiated in 1995 (2,179 cases)
has more than doubled in 2018 (4,622 cases). Between January 2009 and December 2017,
44,153 OVUII cases were initiated in the First Circuit or an average of 4,905 per year, as
compared to the previous nine years (2000 to 2008) where there was a total of 29,702 cases or an
average of 3,300 per year. By December 31, 2018, there were a total of 3,178 OVUII cases
(1,401 active; 19 admin review; 1,184 inactive (cases on bench warrant status, and cases in
which the defendant has not complied with the sentence or incomplete proof of compliance; 570
reactivated; and 4 reopened cases) that were not closed. These cases remain in our system and
are continued to 2019, contributing to the current backlog. Meanwhile, new cases are initiated
every day. Honolulu District Court has addressed this problem by creating overflow
courtrooms. By this method, we try to expand our current resources to hear more OVUII
cases. Currently, a judge hears about 30 to 60 OVUII cases, daily. The First Circuit allots 210
trial slots per week for OVUII cases to be heard.

Court congestion is often the result of continuances when there are too many trials
scheduled on the same day. Continuances may be due to the unavailability of witnesses and
discovery issues. These continuances create a backlog as cases are continued while an
increasing number of new OVUII cases are being initiated. At the same time, many cases are
ready for trial. With limited courtrooms, judges, and staff, it has become increasingly difficult to
start trials on all “ready” cases during a single court session. Often, there is no trial on the merits
due to procedural delays. This can eventually result in the expiration of the 180 day Hawai‘i
Rules of Penal Procedure (HRPP) Rule 48 deadline.

HRPP Rule 48 provides that, with the exception of certain excludable periods, the court
shall dismiss a case if trial is not commenced within 180 days of the date of arrest if bail is set or
filing of the charge, whichever is sooner. If the prosecution has not started trial before the Rule
48 deadline, the case must be dismissed. Generally, cases ready for trial on a given day are
heard in the order of their Rule 48 deadlines. If there is not enough time to hear all the cases
ready for trial, the remaining cases are continued for “court congestion.” Court congestion is not
an excludable period and the time is charged against the State.

In order to avoid court congestion, case backlog, and Rule 48 dismissals, an additional
judge is needed in District Court. This will allow the Judiciary to increase the overall
effectiveness of the District Court, increase the pace of litigation, and provide for greater access
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and effectiveness of justice. Moreover, it is anticipated that, following the recommendation of
the HCR 85 Task Force, the District Court OVUII Judge would assist the Circuit Court Drug
Court with hearings and supervision cases. District Court does not have a drug court but this
Judge would be backup to the Drug Court Judge. Conceptually, assistance may be needed two to
three days a week.

Authorization for Second Circuit Judgeship

An additional District Court judge is crucial to addressing the demands that have
increased over the past thirty-seven years since a Second Circuit District Court judge was last
legislatively authorized. Equally important is having the ability to effectively address significant
and specific needs. During the past two years, the Second Circuit has been meeting with different
community stakeholders to develop a Community Court to address the problems faced by those
less fortunate and struggling with homelessness and the often co-occurring problems of mental
illness and substance abuse. Also, a dedicated District Court Mental Health docket must be built
upon to respond to the needs of those in the criminal justice system who are not homeless, but
nonetheless suffer with mental health issues. Additionally, the District Court must be in a
position to deal with the tragic consequences caused by those operating a vehicle while under the
influence of an intoxicant. Finally, the response to domestic and community violence issues,
including compliance hearings, must also be enhanced in the outer districts of Hana, Lahaina,
Lana‘i, and Moloka‘i. The Second Circuit has not always been able to have a judge physically
present during certain outer district hearings involving allegations of household or non-
household violence given the deadlines associated with such hearings. Instead, the hearings are
conducted via Polycom to comply with statutory deadlines. This has resulted in the judge not
being able to observe all of the interaction between the parties despite the risk of intimidation
and/or physical violence by one or both parties. An additional judge would allow the Second
Circuit to have a judge physically present during such hearings. An additional judge is essential
to meeting all of these needs.

The last Second Circuit District Court Judgeship was legislatively authorized in 1982, 37
years ago. That authorization increased the number of District Court judge positions from two to
three. Since that time, the Maui County population has more than doubled from 77,000 in 1982
to more than 166,000 in 2018. From 2011-2018 the population increased by over 9,000 or some
6%. The present indicators suggest that this population growth will continue, especially with
Maui’s demand as a desired tourist destination. Indeed, the foregoing statistics do not take into
account the high de facto population in the Second Circuit.

The Second Circuit serves the islands of Maui, Moloka‘i, and Lana‘i. At the present
time, the District Court has three (3) full-time sitting judges to serve the entire circuit. The
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additional judgeship is needed to address the increase in criminal and traffic cases as well as the
time required to schedule and hear cases on the court calendars.

The Second Circuit has been experiencing an increase in criminal and traffic filings that
have resulted in court calendars often taking all day to complete. For example, from FY 2011 to
2018, new criminal filings increased by 29.4% from 2,859 to 3,700 cases, and new traffic filings
by 16.6% from 21,964 to 25,306 cases (note that these numbers include traffic criminal filings
which increased by 30%, from 3,311 to 4,303, during this period.) These increases in cases
leave District Court Judges unable to timely attend to other essential judicial duties such as
requests for finding of probable cause for extended restraint of liberty of warrantless arrestees
(JDPCs); requests for review and approval of charging by felony information packet; requests for
orders pertaining to bail; requests for execution of search warrants; requests for orders to show
cause; requests for approval of temporary restraining orders and protective orders; review of civil
traffic written statements; review of traffic notices of discrepancies; and review and action on ex-
parte and non-hearing motions.

District Court judges are “on-call” every night of the week to respond to the needs of law
enforcement agencies. In the past, “after hours” requests were limited to “emergency” situations,
weekends and holidays only. Recent federal decisions have impacted state appellate decisions
which have necessitated changes in police investigative procedures whereby judges must now be
routinely available to review “after hours” search warrant and arrest warrant applications, hear
telephonic requests for the issuance of search warrants or arrest warrants and to screen pre-arrest
requests for arrest warrants made during any of the three police department work shifts, “24/7”.
In the past, these judicial determinations of probable cause were either not required by law or
were attended to during court business hours if and when a judge was available. The additional
judge is needed to satisfy the law enforcement needs of the community.

The District Court convenes in Hana and Lana‘i only once a month, in Moloka‘i only
three times a month, and in Lahaina three days a week. These calendars are insufficient to keep
up with the growing number of cases being filed in the rural courts and off-island courts. The
Lahaina District Court needs to expand to a full-time court. The additional judge and staff will
allow for such expansion; will allow the District Court to work on initiatives such as jail
diversion for mentally ill offenders; and add needed calendars in Wailuku, as well as its rural
courts in Hana, Lahaina, Moloka‘i and Lana‘i.

The additional judge will assist in addressing the specific twenty-first century needs of
the community in the areas of homelessness, mental health, intoxicated driving, and domestic
and community violence, while dealing with the increased caseload in criminal and traffic
filings, and accommodating the needs of our rural communities that are underserved at present.

Thank you for the opportunity to testify on this measure.
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THE HONORABLE CHRIS LEE, CHAIR
HOUSE COMMITTEE ON JUDICIARY
Thirtieth State Legislature
Regular Session of 2019
State of Hawai'i

February 12, 2019

RE: H.B. 511; RELATING TO DISTRICT COURT JUDGES.

Chair Lee, Vice Chair San Buenaventura, and members of the House Committee on
Judiciary, the Department of the Prosecuting Attorney of the City and County of Honolulu
("Department™) submits the following testimony in support of H.B. 511.

The purpose of H.B. 511 is to authorize the addition of one district court judge for the
First Circuit and one additional district court judge for the Second Circuit. In regards to the First
Circuit, district court judges will at minimum cover 5 rural courtrooms — Kapolei, Wahiawa,
Ewa (2) and Kaneohe — and all the criminal courtrooms located at the Honolulu District Court
(excluding family court cases).

The Department appreciates the efforts made by the Judiciary in opening up additional
courtrooms in Honolulu and Kapolei designated as overflow court rooms which handle solely
trial cases for Operating a Vehicle Under the Influence of an Intoxicant (OVUII). This has
allowed the Department to address cases that are ready for trial but would have otherwise been
continued due to a lack of courtrooms and judges. Due to the high volume of OVUIIs, a number
of our cases are continually at risk of being dismissed for court congestion or the inability to
comply with Rule 48 of the Hawaii Rules of Penal Procedure. The addition of a district court
judge for the First Circuit would further the Department’s mission to promote and ensure public
safety and order through effective, efficient and just prosecution.

Based on the foregoing, the Department of the Prosecuting Attorney of the City and
County of Honolulu supports H.B. 511. Thank you for the opportunity to testify on this matter.
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TESTIMONY ON
H.B. 511 - RELATING TO DISTRICT COURT JUDGES.

February 9, 2019

The Honorable Chris Lee, Chair
The Honorable Joy A. San Buenaventura, Vice Chair
and Members of the Committee on Judiciary

Chair Lee, Vice Chair San Buenaventura, and Members of the Committee:

The Department of the Prosecuting Attorney, County of Maui
STRONGLY SUPPORTS H.B. 511, Relating to District Court Judges, which
adds an additional District Court judge position to the Second Circuit.

The Department of the Prosecuting Attorney, County of Maui is
invested in improving traffic safety and protecting the lives of citizens and visitors
who use our roadways. In the judicial system, District Court is the "frontline™ for
adjudication of traffic infractions, traffic violations, and criminal traffic offenses.
This includes Reckless Driving, Pedestrian Right-of-Way, Excessive Speeding,
Operating a Vehicle Under the Influence of an Intoxicant, and misdemeanors such
as Negligent Injury in the Second Degree.

Maui has not received an additional District Court judge since 1982,
yet our population has more than doubled. The County of Maui consists of the
islands of Maui, Molokai, and Lanai, with an estimated population of 166,260 in
2017, according to the U.S. Census Bureau. The U.S. Census Bureau also
estimates the population growth of Maui County to be 2.34% in 2017, and 7.4%
overall since 2010. This growth rate inevitably means more drivers on our
highways and roads, which in turn affect traffic patterns and traffic safety.

Furthermore, the increase in population has resulted in a significant
and growing need for adjudication of crimes of violence, such as Harassment,
Assault, and Terroristic Threatening. Offenses often-related to homelessness and
mental health, such as Theft, Disorderly Conduct, and Trespass, are also commonly



adjudicated by District Court, with possible sentencing options including probation
requiring substance abuse treatment and mental health treatment, to address
underlying issues and prevent recidivism. District Court also handles civil
Temporary Restraining Orders for Protection and Injunctions Against Harassment,
which citizens use to protect themselves from immediate harm.

As the District Court caseload continues to increase, the State has an
obligation to ensure that statutory and constitutional speedy trial rights of
defendants are enforced, and that victims of crimes are protected and receive
timely resolution of their cases. In order to ensure the efficient and fair
administration of justice for the Maui community, an additional District Court
judge is critically needed.

Thank you for the opportunity to provide testimony.
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The Honorable Chris Lee, Chair
The Honorable Joy A. San Buenaventura, Vice Chair

and Members of the Committee on Judiciary

TESTIMONY IN SUPPORT OF:
H.B. 511 - RELATING TO DISTRICT COURT JUDGES.

Hearing: Tuesday, February 12, 2019, 4:00 P.M.
Chair Lee, Vice Chair San Buenaventura, and Members of the Committee:

The Maui County Bar Association (“MCBA”) STRONGLY SUPPORTS
H.B. 511, Relating to District Court Judges, which amends Hawaii Revised
Statutes Section 604-1 to add an additional District Court judge position in the
First and Second Circuits.

An additional District Court judge position is absolutely needed in the
Second Circuit. It has been almost four decades since a District Court judge
position was added to the Second Circuit (in 1982), and Maui’s population has
since more than doubled. Between 2012 and 2014, Maui County was the fastest-
growing county in Hawaii, according to the U.S. Census Bureau. As the
population increases, traffic and criminal case filings will continue to increase.
According to the Judiciary, there has in fact been significant increases in caseload
— up 51% between fiscal years 2011 to 2016. The increase in filings puts
significant demands on the current judges, who are overseeing what is already a
saturated court calendar. In order to provide fair, timely, and efficient delivery of
justice, it is critical that we continue to adapt and accommodate to our growing
population.

Access to justice is also an important and unique factor in Maui, because
the Second Circuit encompasses three separate islands, as well as remote
communities. An additional District Court judge would allow the Judiciary and
legal community to better serve the outer districts of Hana, Lahaina, Lanai, and
Molokai.

The MCBA also supports the proposed Judiciary Budget (S.B. 186 / H.B.
510), which would appropriate the necessary funds for the additional District
Court judge and staff.

Thank you for the opportunity to provide testimony.
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February 12, 2019

To: Representative Chris Lee, Chair, House Committee on Judiciary; Rep-
resentative Joy A. Buenaventura, Vice Chair; and members of the Com-
mittee

From: Carol McNamee and Arkie Koehl, Public Policy Committee - MADD
Hawalii

Re: House Bill 511 — Relating to District Court Judges

| am Carol McNamee, offering testimony on behalf of the Hawaii Chapter of Mothers
Against Drunk Driving in support of House Bill 511, relating to District Court Judges. It
calls for additional district court judgeships in the First and Second Circuits.

Although HB 511 does not specify Operating a Vehicle Under the Influence of an Intoxi-
cant (OVUII) as a potential assignment for these judgeships, MADD hopes that such ad-
ditions may help to alleviate court congestion. Such congestion is often cited by the press
as contributing to a disturbing number of OVUII case dismissals.

Since any reduction in congestion may result in lives saved, we strongly urge the passage
of HB 511.

Thank you for the opportunity to testify.
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Support for HB 511 Relating to District Court Judges

I'am in support of this measure.

The Second Circuit has not had another district court judge added since 1982, which was
over 35 years ago. Between 1982 and present, the population of Maui County has more than
doubled to over 160,000 residents. And unlike other circuits, the Maui district court has not just a
distant rural division (Lahaina and Hana) but also rural divisions on other islands (Molokai and
Lanai).

For Fiscal Year 2018, the Second Circuit District Courts had a total caseload of 11,596 non-
traffic civil cases, 5,714 non-traffic criminal cases, 5,739 family court cases and 48,846 traffic cases.
The District Court suffers a heavy caseload that together with a lack of sufficient judges and
support staff causes serious congestion.

Please amend the statute to authorize an additional judge for the Second Circuit District
Court.

Thank you for this opportunity to testify.
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