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In consideration of 
HOUSE BILL 2069  

RELATING TO PROPERTY FORFEITURE  
 

House Bill 2069 proposes to prohibit civil asset forfeiture unless the covered offense is a felony 
for which the property owner has been convicted, excludes forfeiture proceedings for an animal 
pending criminal charges, and requires the Attorney General to deposit the net proceeds of the 
forfeited property to the credit of the state general fund.  The Department of Land and Natural 
Resources (Department) opposes this measure.  
 
Asset forfeiture is an essential enforcement tool that has been used by the Department to 
effectively deter and halt criminal activity.  The majority of the rules that the Department’s 
Division of Conservation and Resources Enforcement (DOCARE) enforces are misdemeanor or 
petty misdemeanor offenses.  Restricting civil asset forfeiture to felony offenses will effectually 
eliminate this critical tool from DOCARE’s enforcement toolbox.  The deterrent effect of civil 
forfeiture in promoting resource protection will be diminished.  
 
Thank you for the opportunity to comment on this measure. 
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Committee:  Committee on Finance 
Hearing Date/Time: Tuesday, February 25, 2020, 11:00 a.m.  
Place:   Conference Room 308 
Re:   Testimony of the ACLU of Hawaiʻi in Support of H.B. 2069, Relating to 

Property Forfeiture 
 
Dear Chair Luke, Vice Chair Cullen, and Members of the Committee: 
 
The American Civil Liberties Union of Hawaiʻi (“ACLU of Hawaiʻi”) writes in support of H.B. 
2069, which would reform Hawaii’s civil asset forfeiture law by prohibiting forfeiture except in cases 
where the property owner has been convicted of a covered felony offense, and by reducing the profit 
incentive to seize property by directing net forfeiture proceeds to the general fund.  
 
Hawaii’s current civil asset forfeiture law is based on the legal fiction that property can be 
guilty.  Civil asset forfeiture is a civil action initiated by the government against a piece of property 
on the basis that the property was used in the commission of a covered criminal offense.  Due to the 
way that the current law is written, government can seize (and profit from) property without 
obtaining a criminal conviction in connection with the property.  Although this practice is often 
justified as a way to incapacitate large-scale criminal operations, it has been used to create revenue 
for law enforcement with little restriction or accountability.  Critics often call this practice “policing 
for profit,” because, under Hawaii’s law, the seizing agency (usually a county police department) 
keeps 25 percent of the profits from forfeited property; the prosecuting attorney’s office keeps 
another 25 percent, and the remaining 50 percent goes into the criminal forfeiture fund, which 
finances the asset forfeiture division within the Department of the Attorney General, the agency 
charged with adjudicating the vast majority of forfeiture cases (rather than the courts).  At every step 
of the process, there exists a clear profit motive to a) seize property, and b) ensure that seized 
property is successfully forfeited and auctioned by the State.  
 
Hawaii’s law enforcement is abusing the current system.  The Hawaiʻi State Auditor conducted a 
study of civil asset forfeiture in Hawaiʻi, which was published in June 2018.1  The report found that 
in fiscal year 2015, “property was forfeited without a corresponding criminal charge in 26 
percent of the asset forfeiture cases.”  This means that during this period, in over one quarter of all 

 
1 State of Hawaiʻi, Office of the Auditor, Audit of the Department of the Attorney General’s Asset 
Forfeiture Program, Report No. 18-09 (June 2018).  
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civil property forfeiture cases, not only was there no conviction, but there were not even criminal 
charges filed.2 
 
It comes as no surprise that Hawaii’s civil asset forfeiture law is regarded among the worst in the 
nation, receiving a grade of D- by the Institute for Justice.3  A low standard of proof means that 
property can be seized when it has only a tenuous connection to the alleged underlying offense, and 
property may be forfeited even when there have been no criminal charges filed.  This is often a 
substantial burden on the property owner, who may lose their job or home because the State 
seized their means of transportation or money needed to pay rent.  While the law contains a provision 
intended to protect innocent property owners, this provision is inadequate and the burden placed on 
property owners seeking to challenge a forfeiture makes it nearly impossible in most cases for 
innocent people to recover their property.  
 
This legislation is necessary to rectify the harms caused by our current system and to prevent its 
continued abuse.  This bill still allows property to be seized — but not forfeited — prior to 
conviction, which achieves the purported objective of stopping criminal operations.   
 
For the above reasons, we urge the Committee to support this measure. Thank you for the 
opportunity to testify. 
 

Sincerely, 
 
 
Mandy Fernandes 
Policy Director 
ACLU of Hawaiʻi 

 
The mission of the ACLU of Hawaiʻi is to protect the fundamental freedoms enshrined in the U.S. 
and State Constitutions.  The ACLU of Hawaiʻi fulfills this through legislative, litigation, and public 
education programs statewide.  The ACLU of Hawaiʻi is a non-partisan and private non-profit 
organization that provides its services at no cost to the public and does not accept government funds.  
The ACLU of Hawaiʻi has been serving Hawaiʻi for over 50 years. 

 
2 This creates a possible scenario in which the prosecutor’s office petitions the Department of the 
Attorney General to forfeit property on the basis that the property was used in the commission of a 
criminal offense without ever even alleging that an actual person committed the offense that is at the 
center of the forfeiture.  
3 Institute for Justice, Policing for Profit: The Abuse of Civil Asset Forfeiture, 2nd Edition 
(November 2015) available at https://ij.org/report/policing-for-profit.    
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STRONG SUPPORT for HB 2069 – ASSET FORFEITURE 
 
Aloha Chair Luke, Vice Chair Cullen and Members of the Committee! 
 
 My name is Kat Brady and I am the Coordinator of Community Alliance on Prisons, 
a community initiative promoting smart justice policies in Hawai`i for more than two 
decades. This testimony is respectfully offered on behalf of the families of JAMES BORLING 
SALAS, ASHLEY GREY, DAISY KASITATI, JOEY O`MALLEY, JESSICA FORTSON 
AND ALL THE PEOPLE WHO HAVE DIED UNDER THE “CARE AND CUSTODY” OF 
THE STATE, including the eleven (11) people that we know of, who have died in the last six 
(6) months. We also remind the committee of the approximately 5,200 Hawai`i individuals 
living behind bars or under the “care and custody” of the Department of Public Safety on any 
given day, and we are always mindful that more than 1,200 of Hawai`i’s imprisoned people 
are serving their sentences abroad thousands of miles away from their loved ones, their 
homes and, for the disproportionate number of incarcerated Kanaka Maoli, far, far from their 
ancestral lands. 
 
 In the interest of justice, Community Alliance on Prisons supports HB 2069! 
 
 On February 20, 2019, in an opinion delivered by Justice Ruth Bader Ginsberg, the US 
Supreme Court ruled that the Eighth Amendment’s ban on excessive fines applies to the 
states. The decision is a victory for an Indiana man whose luxury SUV was seized after he 
pleaded guilty to selling heroin. It is also a blow to state and local governments, for whom 
fines and forfeitures have become an important source of funds. 
 
 The question presented: Is the Eighth Amendment’s Excessive Fines Clause an 
“incorporated” protection applicable to the States under the Fourteenth Amendment’s Due 
Process Clause? Like the Eighth Amendment’s proscriptions of “cruel and unusual 
punishment” and “[e]xcessive bail,” the protection against excessive fines guards against 
abuses of government’s punitive or criminal law-enforcement authority. This safeguard, we 
hold, is “fundamental to our scheme of ordered liberty,” with “dee[p] root[s] in [our] history 
and tradition.” McDonald v. Chicago, 561 U. S. 742, 767 (2010) (internal quotation marks 
omitted; emphasis deleted). The Excessive Fines Clause is therefore incorporated by the Due 
Process Clause of the Fourteenth Amendment. 
 

mailto:533-3454,%20(808)%20927-1214%20/%20kat.caphi@gmail.com


 In 2015, the Institute of Justice graded states on their programs: Hawaii earned 
a D- for its civil forfeiture laws1 because of 1) the low bar to forfeit and no conviction required; 
2) the poor protections for innocent third-party property owners; and 3) the fact that 100% of 
forfeiture proceeds go to law enforcement. This only encourages corruption.  

 

 In 2010, Hawai`i received a grade of D- for Forfeiture Law; C for State Law and an 
overall grade of D2; showing that things have gotten worse.  As part of the Cooperative 
Congressional Election Study National Survey, the Institute for Justice asked a random 
sample of 1,000 participants nationwide whether they agree or disagree with various features 
of modern civil forfeiture laws. The results show that the public overwhelmingly favors 
greater protections for property owners and removing financial incentives that encourage 
civil forfeiture.   
 
 And then the long-awaited audit of the Forfeiture program was released and it 
highlighted the mismanagement of the program by the Attorney General’s office. 
 
 The scathing Hawai`i auditor’s report concluded: “Hawai‘i’s asset forfeiture program is 
controversial, attracting criticism from lawmakers, the public, and the media. The statute gives the 
Attorney General broad power to take personal property from individuals without judicial oversight 
based on a relatively low standard of proof. Given the high profile of the program and the power 
bestowed on the Attorney General to administer it, it is crucial that the department manage the 
program with the highest degree of transparency and accountability. We found that is not the case. 
The department has failed to adopt administrative rules as required by statute, establish formal 
management policies and procedures, and implement strong internal controls.” 
 
 In the last several years, the Legislature has been focusing on special funds. This fund 
is definitely one that needs careful oversight as pointed out by the audit. Stories from across 
the continent have highlighted how these funds facilitate corruption.  
 
 In the interest of furthering justice and democracy, Community Alliance on Prisons 
urges the committee to pass this important reform. 
 
 Mahalo for this opportunity to testify. 
 
 
 
 
 
 
  
 

 

 
1 Institute for Justice https://ij.org/pfp-state-pages/pfp-hawaii/ 
 

2 Institute for Justice, March 2010.   https://ij.org/report/policing-for-profit-first-edition/part-ii-grading-the-
states/hawaii/ 
 

https://ij.org/pfp-state-pages/pfp-hawaii/
https://ij.org/report/policing-for-profit-first-edition/part-ii-grading-the-states/hawaii/
https://ij.org/report/policing-for-profit-first-edition/part-ii-grading-the-states/hawaii/


 

 

 

February 25, 2020  

11:00 a.m. 

Hawaii State Capitol 

Conference Room 308 

 

To: House Committee on Finance 

     Rep. Sylvia Luke, Chair 

     Rep. Ty J.K. Cullen, Vice Chair 

 

From: Grassroot Institute of Hawaii 

            Joe Kent, Executive Vice President 

 

Re: HB2069 — RELATING TO PROPERTY FORFEITURE 
 

Comments Only 

 

Dear Chair and Committee Members: 

 

The Grassroot Institute of Hawaii would like to offer its comments on House Bill 2069, which would 

prohibit civil asset forfeiture unless the covered offense is a felony for which the property owner has 

been convicted.  

The state of civil asset forfeiture in Hawaii has been the subject of criticism and concern. Thus, we 

commend the legislature for continuing to address these problems and pressing for much needed 

reforms. 

In a recent survey of civil asset forfeiture nationwide by the Institute of Justice,1 Hawaii earned a D-

minus and the dubious distinction of having some of the worst forfeiture laws in the country. Singled out 

for criticism was the low standard of proof required for the government to show the property is tied to a 

crime. In addition, the burden is placed on innocent owners to prove they weren’t tied to the crime 

resulting in the forfeiture.  

The result of these laws is a state forfeiture program open to abuse. 

                                                 
1
 Dick M. Carpenter II, , et al. “Policing for Profit: The Abuse of Civil Asset Forfeiture, 2nd Edition,” Institute for 

Justice, November 2015. https://ij.org/wp-content/uploads/2015/11/policing-for-profit-2nd-edition.pdf 

https://ij.org/wp-content/uploads/2015/11/policing-for-profit-2nd-edition.pdf
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As the Hawaii state auditor wrote in a June 2018 report on the asset forfeiture program,2 the program 

lacks clear rules and procedures, inadequately manages funds and is badly in need of greater 

transparency. More important, it is reasonable to believe that the current system preys on innocent 

property owners. 

The audit found that in 26% of asset forfeiture cases closed during fiscal year 2015, property was 

forfeited without a corresponding criminal charge. In another 4% of cases, the property was forfeited 

even though the charge was dismissed. Of those whose property was forfeited, very few petitioned for 

remission or mitigation. The state auditor speculated that most people may not know petition is an 

option because of the lack of transparency surrounding the forfeiture program. 

By introducing a higher standard for forfeiture, this bill takes an important step in addressing many of 

the concerns raised in the audit. It is shocking that citizens can lose their property without being 

convicted — or even charged with a crime. 

This bill also deserves praise for eliminating incentives that can arise from the practice of asset 

forfeiture. By directing the proceeds from the forfeiture program to the general fund, this bill prevents 

any agency or group to have a financial interest in asset forfeiture. 

Finally, there is one more reform that could improve the state asset forfeiture program. In order to 

maintain the transparency of the program and boost public confidence, we suggest that the bill include 

language that would require more detailed reporting on the forfeiture program, especially regarding 

financial management and case data for specific property dispositions. 

Thank you for the opportunity to submit our testimony. 

 

Sincerely, 
 
Joe Kent 
Executive Vice President 
Grassroot Institute of Hawaii 

                                                 
2
 “Audit of the Department of the Attorney General’s Asset Forfeiture Program,” Office of the Auditor, State of 

Hawaii, June 2018, http://files.hawaii.gov/auditor/Reports/2018/18-09.pdf. 

http://files.hawaii.gov/auditor/Reports/2018/18-09.pdf
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E. Ileina Funakoshi Individual Support No 

 
 
Comments:  



HB-2069 
Submitted on: 2/22/2020 3:47:25 PM 
Testimony for FIN on 2/25/2020 11:00:00 AM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Steven Costa Individual Support No 

 
 
Comments:  



HB-2069 
Submitted on: 2/23/2020 5:31:32 PM 
Testimony for FIN on 2/25/2020 11:00:00 AM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Carla Allison Individual Support No 

 
 
Comments:  

I support SB2069 because it prohibits civil asset forfeiture unless the covered offense is 
a felony for which the property owner has been convicted. In 2015, the Institute of 
Justice graded states on their programs and Hawaii earned a D- for its civil forfeiture 
laws. This rating was based on the low bar to forfeit used by Hawaii and that forfeiture 
can take place when there is no conviction. Currently there are poor protections for 
innocent third-party property owners plus 100% of forfeiture proceeds go to law 
enforcement, encouraging corruption. In February 2019, in an opinion delivered by 
Justice Ruth Bader Ginsberg, the US Supreme Court ruled that the Eighth 
Amendment’s ban on excessive fines applies to the states. Please support SB2069 as it 
is supported by our community, as demonstrated last year when Governor Ige vetoed 
the bill. 

· 

  

  

 



HB-2069 
Submitted on: 2/24/2020 12:00:17 AM 
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Testifier 
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Present at 
Hearing 

Kristine Crawford Individual Support No 

 
 
Comments:  

I strongly support this bill. Corruption should be discouraged, and the property rights of 
the innocent should be protected. 

 



HB-2069 
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Submitted By Organization 
Testifier 
Position 

Present at 
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Mary Lacques Individual Support No 

 
 
Comments:  
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THE HONORABLE SYLVIA LUKE, CHAIR 

HOUSE COMMITTEE ON FINANCE  

Thirtieth State Legislature   

Regular Session of 2020 

State of Hawai`i 
 

February 25, 2020 

 

RE: H.B. 2069; RELATING TO PROPERTY FORFEITURE. 

 

Chair Luke, Vice-Chair Cullen and members of the House Committee on Finance, the 

Department of the Prosecuting Attorney of the City and County of Honolulu submits the following 

testimony in opposition to H.B. 2069. 

 

The purpose of this bill is to prohibit civil asset forfeiture unless the State proves various 

matters “beyond a reasonable doubt” (a standard of proof often used in criminal law). While the bill 

appears to have good intentions, it also appears to be based upon the premise that “everyone is 

innocent until proven guilty,” which is certainly a true statement, but misses the point of civil asset 

forfeiture. At its core, civil asset forfeiture is primarily about the “innocence” of the property itself, 

not the guilt or innocence of its owner.  The only time a property owner’s “innocence” is relevant, is 

to assess the owner’s knowledge and (express or implied) consent to the act or omission (that their 

property was connected to). For example, if a father allows his drug-dealing daughter to use his car, 

knowing that the daughter occasionally delivers drugs using his car, then the father’s car could be 

subject to forfeiture under certain circumstances, even if the father is never charged with a crime.   

 

As clearly stated by our Hawaii Supreme Court in State v. Tuipuapua, “[a] statutory 

forfeiture ‘is a proceeding in rem.’ It is not a proceeding against any person.”1 It has nothing to do 

with whether a property owner is the one criminally charged with the commission of a crime. Thus, 

it makes sense that our civil asset forfeiture statutes go into great detail about what property is 

subject to forfeiture (see HRS §712A-5), based on the property’s connection to an offense, with 

absolutely no requirement that the property be connected to any particular individual (such as a 

defendant in a criminal case).2  

                     
1 State v. Tuipuapua, 925 P.2d 311, 83 Haw 141 (1996), citing U.S. v. Baird, 63 F.3d 1213, 1219; U.S. v. Arreola-

Ramos, 60 F.3d 192-93 (emphasis in original). 
2 HRS §712A-5 states in relevant part:  (1)  The following is subject to forfeiture: 

     (a)  Property described in a statute authorizing forfeiture; 
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While our statutes do not require that the property be connected to a person, they do require 

that the property be connected to a violation of law, or “covered offense.”  Indeed, in State v. Ten 

Thousand Four Hundred Forty-Seven Dollars in U.S. Currency ($10,447.00), the Hawaii Supreme 

Court ordered that a certain portion of monies recovered in connection with an illegal gambling 

operation be returned to its owner, as “the State must prove the existence of a substantial connection 

[a.k.a. sufficient nexus] between the currency being forfeited and the illegal activity.”3 As stated by 

the Court, “[g]iven that this is an in rem...forfeiture proceeding, the State must prove that the 

defendant—the subject currency, not [the currency’s owner]—was connected to illegal activity.”4  

 

Naturally, our courts and statutes recognize that property generally belongs to someone (a 

person or entity), and thus our statutes also state that property, which would otherwise be subject to 

forfeiture, cannot actually be forfeited (to the extent of an owner’s property interest) “by reason of 

any act...committed...without the knowledge and consent of that owner.”5 To this end, our civil 

asset forfeiture laws contain extensive procedural mandates, standards and safeguards, to 

ensure that everyone—including the father in the hypothetical example mentioned previously—is 

given due process, every step of the way.  This includes statutes prohibiting “excessive 

forfeiture”—and our statutes appear to be ahead of the curve in this regard, as indicated by a recent 

U.S. Supreme Court case6—consideration of “extenuating circumstances,” such as a language 

barrier or physical/mental abnormalities7; and mechanisms to return all or part of the property (or 

property value) in question, even if the owner knew of and consented to the illegal activity.  

 

As previously stated, we believe that H.B. 2069 has good intentions, but is based on a 

misunderstanding of the nature and intent of civil asset forfeiture.  Current forfeiture laws are used 

to immediately and effectively disrupt the infrastructure of criminal activity and protect the 

community, by removing the property used in the commission of such activity, and/or proceeds 

gained from such activity.   As civil proceedings deal only with the potential loss of property, and 

not a potential loss of liberty (i.e. incarceration), civil asset forfeiture is intentionally designed to 

                                                                    
     (b)  Property used or intended for use in the commission of, attempt to commit, or conspiracy to commit a 

covered offense, or which facilitated or assisted such activity; 

     (c)  Any firearm which is subject to forfeiture under any other subsection of this section or which is carried 

during, visible, or used in furtherance of the commission, attempt to commit, or conspiracy to commit 

a covered offense, or any firearm found in proximity to contraband or to instrumentalities of an 

offense; 

     (d)  Contraband or untaxed cigarettes in violation of chapter 245, shall be seized and summarily forfeited 

to the State without regard to the procedures set forth in this chapter; 

     (e)  Any proceeds or other property acquired, maintained, or produced by means of or as a result of the 

commission of the covered offense; 

     (f)  Any property derived from any proceeds which were obtained directly or indirectly from the 

commission of a covered offense; 

     (g)  Any interest in, security of, claim against, or property or contractual right of any kind affording a 

source of influence over any enterprise which has been established, participated in, operated, 

controlled, or conducted in order to commit a covered offense; 

     (h)  All books, records, bank statements, accounting records, microfilms, tapes, computer data, or other 

data which are used, intended for use, or which facilitated or assisted in the commission of a covered 

offense, or which document the use of the proceeds of a covered offense. 
3 State v. Ten Thousand Four Hundred Forty-Seven Dollars in U.S. Currency ($10,447.00), 104 Haw 323, 337, 89 P.3d 

823, 837 (2004) (regarding money properly seized pursuant to search warrant, but ultimately not subject to forfeiture).  
4 Id, at 336, 836. 
5 See Section 712A-5(2)(b), Hawaii Revised Statutes (“HRS”). 
6 See Timbs v. Indiana, 139 S.Ct 682 (February 20, 2019)—which originated from a state that does not have a statute 

like HRS §712A-5.5—where the U.S. Supreme Court held that civil asset forfeiture judgments shall not be excessive. 
7 See HRS §712A-10(6). 



function independently from any criminal proceedings, using civil standards of proof, in much the 

same way that a crime victim is permitted to file a lawsuit against their perpetrator—and the 

perpetrator may be held civilly liable—regardless of whether the perpetrator is ever convicted or 

even charged in a criminal case.   

 

While civil asset forfeiture inherently involves the forfeiture of property, which most likely 

belongs to someone, this is completely separate and apart from any criminal proceedings; there is 

no requirement that the property owner committed a crime for the property to be forfeited, and 

forfeiture is not a criminal punishment.8 Indeed, the Court in Tuipupua noted that civil asset 

forfeiture “serves important nonpunitive goals...[such as encouraging] property owners ‘to take care 

in managing their property’ and tends to ensure ‘that they will not permit that property to be used 

for illegal purposes.’”9 

 

To the extent the Legislature is concerned that civil asset forfeiture is being abused by the 

administering agencies, as a means of generating inappropriate revenue, the Department can only 

speak for itself in stating that it has never viewed civil asset forfeiture in such a light, has never 

gotten the impression that any other administrating agencies in Hawaii view it in such a light.  The 

Department greatly appreciates the valuable training that its deputies have received for drug-related 

cases, as provided by the civil asset forfeiture fund, but understands that it is within the purview of 

the Legislature to establish where and how the proceeds of this or any other state-mandated program 

are utilized. We do note, however, that it makes sense for the proceeds from civil asset forfeiture to 

at least cover the full administrative costs of the program, before it is distributed elsewhere. 

 

To the extent that the Legislature is alarmed by complaints that a certain amount of property 

is never returned to owners—even when criminal charges are never brought against the owner—the 

Department would reiterate its earlier example of the father who continues to allow his drug-dealing 

daughter to borrow his car, but is never prosecuted criminally.  Moreover, please keep in mind that 

any “illegal” items seized by law enforcement—such as illicit drugs, illicit drug-manufacturing 

equipment, gambling devices, and so forth—are never be returned to people, as a matter of public 

policy, so retention of such items may also skew “statistics” in a confusing manner. 

  

Rather than forcing such a far-reaching and premature overhaul of Hawaii’s well-conceived 

program, the Department urges the Legislature to consider the State Auditor’s recommendations, 

published in June 2018 (available at files.hawaii.gov/auditor/Reports/2018/18-09.pdf), which are 

already in the process of being implemented.  If the Legislature truly believes that change are 

needed to this program, further discussion and review should take place, at a minimum, to study its 

impact on law enforcement and the safety of the public.  In 2016, the Legislature considered a bill 

(S.B. 2149) to require that the Department of the Attorney General establish a working group to 

review and discuss Hawaii's forfeiture laws and make recommendations to improve these laws, 

including identifying any areas of concern or abuse.  While we firmly believe that Hawaii’s asset 

forfeiture program is generally well-conceived and well-operated, we understand that “nothing is 

perfect,” and are open to being part of a process to evaluate all areas of the program. 

 

For all of the foregoing reasons, the Department of the Prosecuting Attorney of the City and 

County of Honolulu opposes the passage of H.B. 2069.  Thank for you the opportunity to testify on 

this matter. 

                     
8 Tuipuapua at 323, 153. 
9 Id. 

../../2015-16/files.hawaii.gov/auditor/Reports/2018/18-09.pdf
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Testimony of the Office of the Public Defender, 

State of Hawai‘i to the House Committee on Finance  

 

February 25, 2020 

 

 

H.B. No. 2069:  RELATING TO PROPERTY FORFEITURE 

 

Chair Luke, Vice Chair Cullen, and Members of the Committee: 

 

The Office of the Public Defender respectfully supports H.B. No. 2609, which seeks to prohibit 

civil asset forfeiture unless the covered offense is a felony for which the property owner has been 

convicted.   

 

Property (or asset) forfeiture may have originally been intended to cripple drug trafficking 

organizations and organized crime; however, in practice, this is hardly the case.  Rather, ordinary 

people, many with little or no connection to criminal activity, are frequently the targets of asset 

seizures.  Most seizures involve small dollar amounts, not huge sums of cash seized from drug 

traffickers.   

 

In property forfeiture proceedings, the property is presumed to be guilty until the owner proves 

that he/she is innocent and that the seized property therefore should not be forfeited.  In other 

words, the owner must prove (1) that he/she were not involved in criminal activity and (2) that 

he/she either had no knowledge that the property was being used to facilitate the commission of a 

crime or that he/she took every reasonable step under the circumstances to terminate such 

use.  Moreover, the proceedings are not before a neutral judge or arbitrator; forfeiture of personal 

property worth less than $100,000, or forfeiture of any vehicle or conveyance, regardless of value 

is administratively processed.  Finally, most forfeitures are unchallenged.  Pragmatic property 

owners, however innocent, may reason that it is simply too cost prohibitive to challenge the seizure 

(primarily, due to the high cost of hiring an attorney) or that the cost far surpasses the value of the 

property.  

 

What is appalling is that, according to the State Auditor report on civil forfeiture published in June 

2018, in 26% of the asset forfeiture cases, the property was forfeited without a corresponding 

criminal charge.  See State of Hawaiʻi, Office of the Auditor, Audit of the Department of the 

Attorney General’s Asset Forfeiture Program, Report No. 18-09 (June 2018).  In order words, no 

criminal charges were filed in one-fourth of the property forfeiture cases.    SECTION 1 of this 

measure aptly described the process:  “This amounts to government-sponsored theft.”   

 

Prosecuting agencies may assert that this measure would create a time-consuming, expensive and 

difficult process.  However, the process should be difficult when the government is attempting to 

deprive personal property from its citizens.   
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Finally, the absurdity of the current state of our asset forfeiture laws in this country, including 

Hawai’i’s law, is brilliantly lampooned in a segment on HBO’s Last Week Tonight with John 

Oliver, which originally aired on October 5, 2014, and which can be viewed at 

https://m.youtube.com/watch?v=3kEpZWGgJks (viewer discretion advised).     

 

Thank you for the opportunity to comment on H.B. No. 2069. 

 

https://m.youtube.com/watch?v=3kEpZWGgJks
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