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House Bill (H.B.) No. 1402, H.D. 1: establishes a sub-account within the Hawaii
Community-Based Economic Development Revolving Fund for grants or loans to deliver
the Micro Enterprise Assistance Program on Hawaiian Home Lands (MEAPHHL) to
qualified native Hawaiians, Hawaiian Homestead Associations consisting of qualified
native Hawaiian members, or a Hawaiian Homestead Association’s designated
tax-exempt community development corporation; appropriates an unspecified amount of
general funds for both FY 20 and FY 21 to be deposited into the MEAPHHL
sub-account; and appropriates an unspecified amount of revolving funds for both FY 20
and FY 21 from the MEAPHHL sub-account for loans or grants for the program.

The department does not support the creation of a sub-account within a revolving
fund as the sub-account should also meet the requirements of Section 37-52.4, HRS.
Revolving funds should: 1) serve a need as demonstrated by the purpose, scope of
work and an explanation why the program cannot be implemented successfully under

the general fund appropriation process; 2) reflect a clear nexus between the benefits
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sought and charges made upon the users or beneficiaries or a clear link between the
program and the sources of revenue; 3) provide an appropriate means of financing for
the program or activity; and 4) demonstrate the capacity to be financially self-sustaining.
In regards to H.B. No. 1402, H.D. 1, it is difficult to determine whether the proposed
MEAPHHL revolving sub-account would be self-sustaining.

In addition, creating a sub-account complicates the management of the revolving
fund.

Thank you for your consideration of our comments.
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Chair Shimabukuro and Members of the Committee:

The Department of the Attorney General provides the following comments on this
bill.

This bill establishes, and appropriates funds to, a subaccount of the Hawaii
Community-Based Economic Development Revolving Fund for the Department of
Business, Economic Development, and Tourism's Community-Based Economic
Development (CBED) grant and loan program. The subaccount moneys are to be used
exclusively for grants or loans for qualified native Hawaiians as defined by the Hawaiian
Homes Commission Act of 1920 and pursuant to article Xl of the Hawai‘i Constitution.
Qualified recipients are restricted to native Hawaiian-controlled homestead
associations, a Hawaiian homestead association's designated tax exempt community
development corporation, and native Hawaiian community organizations that administer
loans to qualified native Hawaiians.

The CBED grant and loan program cannot be administered on the basis of race.
Under the Equal Protection clauses of article 1, section 5, of the Hawai‘i Constitution
and the Fourteenth Amendment to the United States Constitution, the CBED program
may not be restricted to recipients of a particular race. In addition, section
210D-11(a)(3), Hawaii Revised Statutes, prohibits CBED grant applicants from
discriminating against persons on the basis of race or other characteristic protected

under federal or state law.
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To remedy these constitutional and statutory concerns, we suggest making the
Department of Hawaiian Home Lands (DHHL) the recipient of the appropriation and be
responsible for carrying out the purposes of the bill, as DHHL may lawfully restrict the
use of its funds to native Hawaiians. This would require finding another bill for this
purpose, however, as this bill's title is "Relating to the Community-Based Economic
Development Program."

In addition, we note that on page 3, lines 10-12, of the bill, it states that the
moneys deposited into the subaccount shall consist of "revenues, income, and receipts
derived from the Hawaiian home lands development program." First, we are not aware
of a program specifically named the "Hawaiian home lands development program.”
Therefore, we suggest that this wording be amended to clarify the program intended by
the Legislature. Second, if the Legislature intends an amount that is less than all of the
revenues, income, and receipts derived from the program be deposited into this
subaccount, we suggest that the wording be further amended to reflect a more specific
amount or percentage.

Thank you for the opportunity to provide these comments.

HB1402-HD1_ATG_03-14-19_HWN_Comments
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HB 1402, HD1
RELATING TO THE COMMUNITY-BASED ECONOMIC DEVELOPMENT.

Chair Shimabukuro, Vice Chair Kahele and Members of the Committee. The
Department of Business, Economic Development and Tourism (DBEDT) offers
comments on HB 1402, HD1, which establishes a subaccount within the Hawaii
Community-Based Economic Development Revolving Fund for grants or loans to deliver
the Micro Enterprise Assistance Program on Hawaiian Home Lands to qualified native
Hawaiians, Hawaiian Homestead Associations consisting of qualified native Hawaiian
members, or a Hawaiian Homestead Association's designated tax-exempt community
development corporation.

It should be noted that:
1. There may be constitutional issues relating to CBED providing services
exclusively for a special class of citizens. We defer to the Attorney General’s

office on this matter.

2. This bill may adversely impact priorities as indicated in our Executive
Biennium Budget.

Thank you for the opportunity to testify.
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March 12, 2019
Aloha Chair Shimabukuro, Vice Chair Kahele, and members of the Committee:

The Department of Hawaiian Home Lands (DHHL) submits comments on this bill
that establishes a subaccount within the Hawaii Community-Based Economic
Development Revolving Fund for grants or loans to deliver the Micro Enterprise
Assistance Program on Hawaiian Home Lands to qualified native Hawaiians and
qualified entities.

The Department appreciates the overall motivation behind this measure, which
seeks to provide grants or loans to deliver the Micro Enterprise Assistance Program on
Hawaiian Home Lands. However, this bill as currently drafted on page 3, lines 11-12 is
unclear in its reference to “revenues, income, and receipts derived from the Hawaiian
home lands development program.” No such program exists, but if the bill’s intent is to
utilize funds from the Hawaiian home-loan fund, the Hawaiian home-operating fund, and
the Hawaiian home-development fund, any such requirement would be subject to
Section 4 of the Admissions Act and Article XII, Section 3 of the State Constitution,
which stipulates that none of these funds shall be reduced or impaired by any law
whether made in the constitution or through state legislation except with the consent of
the United States.

Thank you for your consideration of our testimony.



SOVEREIGN COUNCIL
OF

Robin Puanani Danner, SCHHA Chairman
Kammy Purdy, SCHHA Vice Chairman
590 Farrington Hwy, Suite 210 - PMB #151

Kapolei, Hawaii 9670

HAWAIIAN HOMESTEAD
ASSOCIATIONS

March 13, 2019

Senator Maile Shimabukuro, Hawaiian Affairs ComaetChair
Senator Kai Kahele, Hawaiian Affairs Committee Vickeair

RE: Hearing on HB1402 HD1 — Relating to Commyiased Economic Development Program
Date: March 14, 2019 at 1:19 pm
Location: State Capitol, Room 016

Testimony in Support with Amendments

Honorable Chair, Vice Chair & Members of the Contasat

About the SCHHA

Founded in 1987, the SCHHA is a national orgamzeserving native Hawaiians, and Hawaiian
Homestead Associations, as defined under the Hamwkiomes Commission Act of 1920 (HHCA), as
amended. SCHHA is the oldest and largest coaldiddHCA beneficiaries, leaders and associations
exercising sovereignty and delivering direct segsion Hawaiian Home Lands under the HHCA in 38
different homestead areas around the State.

In short, SCHHA and its leaders are experts orHIHEA, its intent and purposes and the services to
HHCA beneficiaries defined under state and fedexa) as not less than 50% native Hawaiian blood
guantum. As a matter of law, the HHCA is not s&erbased program, but rather establishes native
Hawaiians as a political body of people, and a waigategory of citizens in the country.

Background on HB1402

The SCHHA supports Representative Luke’s originBILK02, to establish thdicro Enterprise Assistance
Program on Hawaiian Home Lands within the Department of Business, Economic Depelent &
Tourism (DBEDT), to directly invest in economic @édspment projects of Hawaiian Homestead
Associations and their designated non-profit comitgudevelopment corporations (CDCs).

There are over 48 Hawaiian Homestead Associatindslasignated CDC'’s located in every county of the
State of Hawaii, that are eligible under the ordgjilegislation introduced by Representative Lukéese
associations and CDCs exist and are governed byAdb#Deficiaries to advance economic development
projects that serve not only beneficiaries of théGA, but also the larger general public via SecB0id
(c)(1)(A) of the HHCA — public purposes, includiagcial, educational, economic and health purposes.

Said simply, the original HB1402 bill introduced Bgpresentative Luke is brilliant, because it @sat
Micro Enterprise Assistance Program on Hawaiian Home Lands for Hawaiian Homestead Associations to
develop economic development projects essentialtyed by HHCA beneficiaries through their homestead
associations or CDCs, which are not limited to sdwing native Hawaiians (50% blood quantum).

For example, the Waimea CDC biawaii Island, is pursuing an agricultural park project to bened and
operated by its homestead association CDC, thasemve HHCA beneficiaries, and as an economic
development project, it will also serve membertheflarger public to engage in farming activities.

Founded in 1987, SCHH.A is the oldest and largest coalition of Hawaiian Homestead Associations and Leaders exercising
sovereignty on the trust lands enacted by Congress under the Hawazian Homes Commission Act of 1920



Another example, the Kapolei CDC @Qahu, owns and operates a community facility and dedif
kitchen. The facility is owned and operated by HHiGeneficiaries through the CDC, yet, it serves HHC
beneficiaries as well as members of the largeripudd it must to make economic sense.

Yet another example is Paupena CDQMaui, the designated CDC for several homestead assrEain
Maui. This CDC is pursuing a number of economieeli@oment projects, that will serve HHCA
beneficiaries, and yet again, the larger publit ith@ludes Native Hawaiians that do not meet tHendon
of the HHCA.

And finally, the Homestead CDC headquarteredanai, is the designated CDC for 3 Kauai homestead
associations, that owns and operates a certiftetidm, an outdoor marketplace, a family campgroand,
youth center and an enterprise center. Theseqisagee owned by HHCA beneficiaries but serve eativ
Hawaiians and the larger public. Said simply, ¢heojects are controlled by HHCA beneficiarieshses
HHCA intended, but under Section 207 (c)(1)(A) \tlage able to serve those that may not meet the AIHC
blood quantum and other members of the generalgubhis is vital to economic sustainability.

Makuu Farmers Market is yet another example, wtieéMakuu Farmers Market ¢tawaii Island is
owned and operated by HHCA beneficiaries on Hawatlame Lands through the Makuu homestead
association, yet vendors that benefit from thisvecoic development project, need not and are not
restricted to HHCA beneficiaries.

HB1402 HD1 — Cuts Off the Economic Development Sttagy Envisioned

The amended HB1402 that is now in the form of HELKID1, perhaps well intentioned, restricts the
economic development potential HHCA beneficiariesseeeking — which is to develop projects that are
owned and operated by HHCA beneficiary associat@msCDCs, that enable customers and clients to
benefit and engage regardless of HHCA beneficitatys. In its current form, HB1402 HD1 entirely
restricts the intended economic investments to OMECA beneficiaries, instead of the original intetot
HHCA homestead associations that will build outresic projects.

The SCHHA offers the following comments:

1. Housed within DBEDT. SCHHA supports Representative Luke’s intent eelthis program
within DBEDT, rather than DHHL, to maximize the expse of DBEDT to advance community
based economic development. DBEDT has decadegefience in this field, and it is time to
bring that expertise to bear on Hawaiian Home Lamdsre HHCA beneficiaries and the general
public can engage in homestead economies.

SCHHA specifically corrects any notion that thedisnof the HHCA that are enshrined in the
Hawaii Constitution may only be delivered by ONEtetagency, DHHL. Indeed, the Hawaii
Admissions Act of 1959, is a compact with the fedlgovernment, that requires the State of
Hawaii government, to administer the purposes eHRCA, not a single state agency.

2. Eligible Organizations to Participate in this CBEDProgram. A plain reading of Representative
Luke’s original bill makes clear that the MEAP pragn has the potential to serve at least 48
homestead associations that exist today, plus andtizen CDC'’s.

This CBED program, is an incredible opportunity fmng standing and numerous homestead
focused organizations to build out economic develept projects that will not only energize
homestead economies but engage Hawaii citizensrie@nomies as homestead associations build
them.
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3. Amend to Return to Original HB1402 Version. SCHHA requests HB1402 HD1 to be amended
to return to the original language starting on p2gée 11 to read:

(1) Be used exclusively for the purposes of providirgntgs and loans for the implementation of the
micro enterprise assistance program serving:

(A) Qualified native Hawaiians as defined by the HaaraiHomes Commission Act of 1920 and
pursuant to title XII of the state constitution;

(B) Native Hawaiian-controlled homestead associatioitts mvembers who are qualified native
Hawaiians as defined by the Hawaiian Homes CompomsAct of 1920 and pursuant to title
XIl of the state constitution;

(C) A Hawaiian homestead association’s designatedstaript community development
corporation; and.......

Our recommended amendment by your committee, waitike HB1402 HD1 page 2, line 11
through 17, and page 3, line 5 through 9.

We recognize that HB1402 HD1 was amended by thefirst House Committee as a result of
testimony provided that unintentionally restrictbd purposes of this CBED program to ONLY
HHCA beneficiary individuals, which missed the rgathat economic development projects, like
all of those listed above, must have access toHt86A beneficiaries to thrive.

This CBED program, is not a “homesteading progrémat must be limited to HHCA beneficiaries
only. Itis an economic development program, urtdertenets of HHCA Section 207 (c)(1)(A),
which is best accomplished by directing resouroddHICA homestead associations that are able to
build economic development projects that welcorhenalmbers of the public to thrive (ie, an
agriculture park, or a marketplace, etc). Scalisbsolute must in sustainability of economic
projects.

Mahalo for the opportunity to submit testimony twy committee. This CBED program is a powerful
opportunity to build out economic projects owned aperated by HHCA beneficiary homestead
associations that will result in job creation anginess development for all, as is necessary idibgiany
healthy economy.

We stand in support with the amendments proposddomk forward to homestead associations
successfully implementing their projects all acritesstate!

Robin Puanani Danner Kammy Purdy
SCHHA Chairman SCHHA Vice Chairman

Page3

Founded in 1987, SCHH.A is the oldest and largest coalition of Hawaiian Homestead Associations and Leaders exercising
sovereignty on the trust lands enacted by Congress under the Hawazian Homes Commission Act of 1920



COUNCIL for
NATIVE HAWAIIAN
ADVANCEMENT

91-1270 Kinoiki Street, Building 1,
Kapolei Hawaii 96707

Ph: 808 529 1624
www.hawaiiancouncil.org

March 12, 2019
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Location: Room 016, Hawaii State Capitol
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To the Honorable Members of the Senate Committee on Hawaiian Affairs:

The Council for Native Hawaiian Advancement testifies in strong support of HB 1402 HD 1 which
establishes a new subaccount within the Hawaii Community-Based Economic Revolving Fund for grants or
loans for microenterprise purposes for qualified native Hawaiians as defined by the Hawaiian Homes
Commission Act of 1920 and pursuant to title Xl of the Hawaii State constitution. It also appropriates $4

million dollars for these purposes.

The Council for Native Hawaiian Advancement (CNHA) is a member-based 501(c)3 non-profit organization
with a mission to enhance the cultural, economic, political, and community development of Native
Hawaiians. CNHA is a national network of Native Hawaiian organizations and a strong voice on public
policy. CNHA operates a loan fund, delivers capacity building services, fosters leadership development
and has convened the Annual Native Hawaiian Convention for 17 consecutive years. CNHA has an 18-year

record of providing support to native Hawaiians to homestead beneficiaries.

The CNHA supports economic development activities on the homesteads which will support native
Hawaiian homestead beneficiaries in developing and implementing economic activities that will enhance
and foster their economic well-being. The bill as presently written will make it possible for qualified native
Hawaiian-controlled homestead associations, a Hawaiian homestead association's designated tax-exempt
community development corporation, and native Hawaiian community organizations that administer
loans to qualified native Hawaiians to participate in these loan and grant programs for the benefit of
native Hawaiians as defined in the Hawaiian Homes Commission Act. Once enacted, settled

administrative law vests DBEDT with the power and authority to promulgate and implement the



necessary rules and procedures to enable this grant and loan process to come into existence so that the

intent of the law may be realized.

The CNHA takes strong exception to the position of the State Attorney General, and by implication,
DBEDT’s reliance on that same AG’s testimony, that this bill as presently written violates the equal
protection clause of both federal and state constitutions because it is intended to benefit native Hawaiian
beneficiaries of the Hawaiian Homes Commission Act. Such a position by the Attorney General is as
untenable as it is unsupportable, especially given the contractual requirement embedded in the Compact
between the federal and state government transferring the federal trust responsibility over the Hawaiian
Homesteading program from the federal government to the State of Hawaii to faithfully administer the
Hawaiian Homes Commission Act as a condition of Hawaii’s entry into the union of states as the nation’s
fiftieth state, as well as the numerous federal and state judicial opinions affirming the State of Hawaii’s

continuing and enduring trust responsibility to its native Hawaiian homestead beneficiaries.

The Attorney General expands on this unsupportable argument by contending that the constitutionally
defensible manner of enabling this bill to survive constitutional scrutiny is to have the Department of
Hawaiian Homelands administer this program, as if the Department of Hawaiian Homelands alone, and
not the State of Hawaii in its entirety, was responsible for the faithful execution of the purposes of the
Hawaiian Homes Commission Act occasioned by the transfer of this power over the Homestead program
from the federal government to the State of Hawaii on the eve of statehood in 1959. The solution posed
by the AG is unworkable and leads nowhere, because DHHL, as expressed in their recent testimony on
this bill, lacks the means, the expertise, and the existing authority to implement such an economic

development program.

The upshot of this analysis is simply this: DBEDT is the appropriate agency with both the authority and
expertise to house and implement this program, the AG’s concerns notwithstanding. This bill should be

passed as written.



CNHA concludes its testimony by expressing its abiding belief in and support for the economic
development activities envisioned in this bill and for those native Hawaiian homestead beneficiary serving
organizations willing and able to assist in creating the economic improvements that are much desired and

needed.

Respectfully,

J. io Lewis
Chief Executive Officer
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