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THE SENATE
THIRTIETH LEGISLATURE, 2019 S . B . N O . '4 b1

STATE OF HAWAII AN 262019

A BILL FOR AN ACT

RELATING TO PROPERTY FORFEITURE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The legislature finds that civil asset
forfeiture laws are controversial and have been evolving
throughout the country over twenty years since Hawaii passed the
Omnibus Criminal Forfeiture Act, ccdified as chapter 7124,
Hawaii Revised Statutes, which includes civil asset forfeiture.
Hawaii's process allows law enforcement agencies to seize and
keep property based on suspicion that the property is connected
to criminal activity. Property, such as vehicles, houses, cash,
and jewelry, can be taken without the property owner having been
convicted of a crime or even being formally accused of one.

The legislature further finds that a 2018 state auditor's
report found a lack of accountability by the department of the
attorney general over the storage, preservation, and disposal of
forfeited property. The report also documented the ongoing lack
of administrative rules that would provide guidance internally,
to the county law enforcement agencies[ and to the public.

Additionally, the legislature finds that there is great
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incentive for state and county law enforcement agencies to seize
property for forfeiture, as these agencies are permitted to
retain proceeds from the sale'of the property. Under Hawaii
law, one hundred per cent of the proceeds are divided among the
state and county law enforcement agencies that were involved in
the seizure and forfeiture.

The legislature takes note of the Institute for Justice's
b— rating of Hawaii's civil forfeiture laws and the
characterization that our laws "are among the nation's worst".
The Institute fdr Justice, a nonprofit civil liberties law firm,
recommends abolishing civil forfeiture entirely as at least
three states, Nebraska, North Carolina, and New Mexico, have
done. Fifteen states now require a criminal conviction for most
or all forfeiture cases.

Additionally, the Institute for Justice recommends other
reforms to make the forfeiture process more fair, beginning with
eliminating financiai incentives for law enforcement to seize
and keep forfeited property and instead directing any proceeds
to the general revenue fund or another neutral fund. Eight
jurisdictions now prohibit law enforcement from keeping the

proceeds from forfeited property. A second reform is to adopt a
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high standard of proof, such as "beyond a reasonable doubt," in
order to forfeit property in civil proceedings. Eighteen
jurisdictions have a standard higher than Hawaii's
"preponderance of the evidence" standard, and for ten of those
jurisdictions it is equivalent to "beyond a reasonable doubt".
Third, law enforcement should be required to prove that owners
consented to or possessed knowledge of the crime that led to the
seizure of their property, restoring the presumption of
innocence used in criminal proceedings. Here, again, a number
of jurisdictions have already made this reform. The legislature
finds that none of these recommendations have been implemented
in Hawaii.

Accordingly, the purpose of this Act is to make Hawaii's

civil asset forfeiture process more just by:

(1) Restricting asset forfeiture to cases involving the
commission of a covered criminal misdemeanor or felony
offense;

(2) Requiring seized property to be forfeited only when
the property owner has been convicted of an underlying

covered criminal misdemeanor or felony offense;
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Changing the standard of proof that the State must
meet in order for property to be forfeited from
"preponderance of the evidence" to "beyond a
reasonable doubt";

Requiring the State to prove that owners consented to
or possessed knowledge of the crime that led to the
seizure of their property;

Requiring that the agéncy seizing the property pay for
safe and secure storage of the seized property until
the completion of the forfeiture proceeding or final
disposition of the property;

Directing any proceeds from a civil forfeiture to the
general revenue fund for public education purposes;
and

Repealing administrative forfeiture proceedings, so
that any forfeiture proceedings must be brought in

court.

SECTION 2. Section 712A-4, Hawaii Revised Statutes, is
amended to read as follows:

"§712A-4 Covered offenses. Offenses for which property is

subject to forfeiture under this chapter arel[+] as follows;
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provided that the offense is chargeable as a misdemeanor or

felony:
- (a)

(b)

All offenses that specifically authorize forfeiture;
Murder, kidnapping, labor trafficking, gambling,
criminal property damage, robbery, bribery, extortion,
theft, unauthorized entry into motor wvehicle,
burglary, money laundering, trademark counterfeiting,
insurance fraud, promoting a dangerous, harmful, or
detrimental drug, commercial promotion of marijuana,
methamphetamine trafficking, manufécturing of a
controlled substance with a child preseht, promoting
child abuse, promoting prostitution,.sex trafficking,
solicitation of a minor for prostitution, habitual
solicitation of prostitution, or electronic enticement
of a child that is chargeable as a felony offense
under state law;

The mangfacture, sale, or distribution of a controlled
substance in violation of chapter 329, promoting
detrimental drugs or intoxicating compounds, promoting
pornography, promoting pornography for minors, or

solicitation of prostitution near schools or public
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parks, which is chargeable as a felony or misdemeanor
offense, but not as a petty misdemeanor, under state
law; and

(d) The attempt, conspiracy, solicitation, coercion, or
intimidation of another to commit any offense for
which property is subject to forfeiture.™

SECTION 3. Section 712A-5, Hawaili Revised Statutes, is

‘amended by amending subsection (2) to read as follows:

"(2) Except that:

(a) Real property, or an interest therein, may be
forfeited under the provisions of this chapter only in
cases in which the covered offense is chargeable as a
felony offense under state law;

(b) No property shall be forfeited under this chapter to
the extent of an interest of an owner [+—b¥]:

(i) By reason of the commission of any covered

offense unless:

(A) The covered offense is chargeable as a

felony or misdemeanor offense under state .

law; and

SB LRB 19-0020-2.doc 6
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(B) The owner has been convicted of the covered

offense by a verdict or plea, including a no

contest plea or a deferred acceptance of

guilty or no contest plea; or

(ii) By reason of any act or omission [established by

£hat] of the owner [to—havebeern] unless the

State has proven beyond a reasonable doubt that

the act or omission was committed or omitted

[witheout] with the owner's knowledge and consent

[ef—+that—-eowner] ;
No conveyance used by any persomn as a common carrier
in the transaction of a business as a common carrier
is subject to forfeiture under this section unless [+E

appéafs] the State has proven beyond a reasonable

doubt that the owner or other person in charge of the
conveyance is a consenting party or privy to a
violation of this chapter;

No conveyance is subject to forfeiture under this
section by reason of any act or omission [established

by] of the owner [thereef+tehave beern] unless the

State has proven beyond a reasonable doubt that the

SB LRB 19-0020-2.doc
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act or omission was committed or omitted [without]

with the owner's knowledge or consent; [and]
A forfeiture of a conveyance encumbered by a bona fide
security interest is subject to the interest of the

secured party [+£f] unless the State has proven beyond

a reasonable doubt that the secured party [meithew]

had knowledge of [rexr] or consented to the act or
omission{+]; and

This chapter shall not apply to the forfeiture of an

animal prior to disposition of criminal charges

pursuant to section 711-1109.2."

SECTION 4. Section 712A-6, Hawaii Revised Statutes, is

amended to read as follows:

"§712A-6 Seizure of property. (1) Personal property

subject to forfeiture under this chapter may be seized for

forfeiture by a law enforcement officer:

(a)

On process issued pursuant to the rules of civil
procedure or the provisions of this chapter including
a seizure warrant;

By making a seizure for forfeiture on property seized

on process issued pursuant to law; or

SB LRB 19-0020-2.doc 8
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(¢) By making a seizure for forfeiture without court

process as follows:

(1)

(iii)

(iv)

The seizure for forfeiture is of property seized
incident to an arrest or search;

The property subject to seizure for forfeiture
has been the subject of a prior judgment in favor
of the State or any other state or the federal
government in forfeiture proceeding;

The law enforcement officer has probable cause to
believe that the property seized for forfeiture
is directly or indirectly dangerous to health or
safety;

The law enforcement officer has probable cause to
believe that the property is subject to
forfeiture; or

The seizure for forfeiture is of perishable
natural resources seized and sold, pursuant to

section 199-7, prior to forfeiture proceeding.

(2) Real property subject to forfeiture under this chapter

may be seized for forfeiture by a law enforcement officer

pursuant to court order following a pre-seizure hearing in the

SB LRB 19-0020-2.doc
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circuit court in the circuit in which the property is located
with notice of the pre-seizure hearing to be made to the owners
and interest-holders pursuant to section 712A-8. The court
shall order the real property in question to be seized for
forfeiture if it finds probable cause that the real property is
subject to forfeiture under any provision of the Hawaii Revised
Statutes.

(3) In determining probable cause for seizure, the fact
that a firearm, money, or any negotiable instrument was found in
proximity to contraband or to instrumentalities of an offense
gives rise to an inference that the money[+] or instrument was
the proceeds of contraband or that the firearm, money, or
instrument was used or intended to be used to facilitate
commission of the offense.

(4) When a law enforcement officer seizes property that is

subject to forfeiture under this chapter, the officer shall

provide an itemized receipt to the person possessing the

property or, in the absence of a person to whom the receipt

could be given, shall leave the receipt in the place where the

property was found, if possible."

SB LRB 19-0020-2.doc 10
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SECTION 5. Section 712A-7, Hawaii Revised Statutes, is
amended as follows:

1. By amending subsection (2) to read:

"(2) If property is seized for forfeiture under section
712A-6 pending forfeiture and final disposition, the seizing

agency, at the agency's expense, shall ensure the safe and

secure storage of the property until the completion of

forfeiture proceedings or other disposition of the property as

provided in this chapter. Consistent with these requirements,

the seizing agency may do any of the following:

(a) Place the property under constructive séizure by |
posting notice of seizure for forfeiture on the
property or by filing notice of seizure for forfeiture
or notice of pending forfeiture in any appropriate
public record relating to the property;

(b) Remove the property to a storage area for safekeeping
or, if the property is a negotiable instrument or
money, deposit it in an interest bearing account;

(c¢) Remove the property to a place designated by the

court; or

SB LRB 19-0020-2.doc - 11
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(d) Provide for another agency to take custody of the
property and remove it to an appropriate location
within the jurisdiction of the court."

2. By amending subsection (4) to read:

"(4) In the event of a seizure for forfeiture under

section 712A-6, the seizing agency shall send to a prosecuting

attorney a written [reguest for—ferfeiture] notice of the

seizure within thirty days, which shall include a statement of

facts and circumstances of the seizure, the appraised or
estimated value of the property, and a summary of the facts
relied on for forfeiture."

SECTION 6. Section 712A-9, Hawaili Revised Statutes, 1is
amended by amending subsection (1) to read as follows:

"(1l) The prosecuting attorney shall determine whether it
is probable that the property is subject to forfeiture and, if
so, shall initiate [administrativeo¥] judicial proceedings
against the property within forty-five days [efreceiptofa
wri%%eH—feques%—éef—éeféei%afe—éfem—a—seiz%ng—ageﬁeyv] after the

owner of property has been convicted of a covered offense as set

forth in sections 712A-4 and 712A-5. If[—en]:

SB LRB 19-0020-2.doc . 12
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(a) On inquiry and examination, the prosecuting attorney
determines, with sole discretion, that the proceedings
probably cannot be sustained or that justice does not
require the institution of proceedings[+]; or

(b) Upon entering of nolle prosequi or a verdict of not

guilty for all covered offenses relating to the

seizure,

the prosecuting attorney shall notify the seizing agency, and as
soon as practicable authorize the release of the seizure for
forfeiture on the property or on any specified interest in it.
A determination by the prosecuting attorney to forego initiation
of proceedings shall not be a bar to initiation of proceedings
against the same property based on the same circumstances at a
later time."

SECTION 7. Section 712A-11, Hawailii Revised Statutes, is
amended to read as follows:

"§712A-11 Judicial forfeiture proceedings; general. (1)

[Fr—any—Fudieial or administrative proeceeding] All forfeiture

proceedings pursuant to this chapter[+—thke] shall be conducted

in the circuit court, and no property shall be forfeited except

after conviction of a covered offense as provided under sections

SB LRB 19-0020-2.doc 13
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712A-4 and 712A-5. The court, on application of the State, may

enter any restraining order or injunction, require the execution
of satisfactory performance bonds, create receiverships, appoint
conservators, appraisers, accountants or trustees, or take any
other action to seize, secure, maintain, or preserve the
availability of property subject to forfeiture under this
chapter, including a warrant for its seizure, whether before or
after the filing of a petition for forfeiture, complaint, or
indictment.

(2) If property is seized for forfeiture without a seizure
warrant, a prior judicial order of forfeiture, or a hearing
pursuant to section 712A-13, a court, on an application filed by
ah owner or interest-holder within fifteen days after notice of
its seizure for forfeiture or actual knowledge of it, whichever
is earlier, and complying with the requirements for claims in
section 712A-12, may issue an order to show cause to the seizing
agency, with thirty days' notice to the prosecuting attorney,
for a hearing on the issue of whether probable cause for
forfeiture of the applicant's interest then exists[+] to

validate the continued seizure of the property pending the

outcome of a judicial forfeiture proceeding; provided that [+]

SB LRB 19-0020-2.doc 14
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the order to show cause shall be set aside upon the filing of a

petition for [either administrative ox] judicial forfeiture

prior to the hearing, in which event forfeiture proceedings

shall be in accordance with this chapter.

[Fhere—shall bea—recbuttable presumption—that—any] Any

property of a person is subject to forfeiture under this chapter

(3)

if the State establishes [+—by the standard of proofapplicable
teo—thatproecceding;——allof the following:

e

(4)

That] that the person has [ergaged—in] been convicted

of criminal conduct for which property is subject to

forfeiture[+], and the State establishes beyond a

reasonable doubt:

(a) That the property was acquired by the person
during the period of the criminal conduct or within a
reasonable time after that period; and

(b) That there was no likely source for the property
other than the criminal conduct giving rise to

forfeiture.

A finding that property is the proceeds of criminal

conduct giving rise to forfeiture does not require proof that
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the property is the proceeds [f]of[+] any particular exchange or

transaction.
(5) A defendant convicted in any criminal proceeding shall
be precluded from subsequently denying the essential allegations

of the criminal offense of which the defendant was convicted in
any proceeding pursuant to this chapter. For the purposes of
this chapter, a conviction may result from a verdict or plea,
including a no contest plea, [ex] deferred acceptance of guilty

plea, or deferred acceptance of no contest plea.

({6} 2 Leead T 14 i ] 3

«#+] (6) 1In any judicial forfeiture proceeding pursuant to
this chapter, if a defense is based on an exemption provided for
in this chapter, the burden of proving the existence of the
exemption is on the claimant or pafty raising the defense, and
it is not necessary to negate the exemption in any petition,
application, complaint, or indictment.

[48)+] (7) For good cause shown, on motion by the
prosecuting attorney, the court may stay discovery against the

State in civil forfeiture proceedings prior to trial on a

criminal complaint or indictment arising from the same conduct
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and against a claimant who is a defendant in the criminal
proceeding after making provision to prevent loss to any party
resulting from the delay. The stay provided by this subsection
shall not be available pending appeal of any order or judgment
in the criminal procéeding.

[49)] (8) The court shall receive and consider, at any
hearing held pursuant to this chapter, except the hearing on
claims pursuant to sections 712A-12(4) through (8) and
712A-13(7), evidence and information which would be admissible
under the rules of penal procedure relating to preliminary
hearings.

[4363] (9) All property, including all interest in‘such
property, declared forfeited under this chapter vests in this
State on the commission of the act or omission giviﬁg rise to
forfeiture under this chapter together with the proceeds of the
property after the act or omission. Any property or proceeds
transferred to any person after the act or omission are subject
to forfeiture and thereafter shall be ordered forfeited [untess
E}ie Ex aﬁs-f-efee—e&—a&ms—aﬁd—e' SEabl 3:. Sheﬂ—ilrﬁ—a—hea-ﬁrﬁg—pﬁl ! fS&afiH@_

this—ehapter] if the State has proven beyond a reasonable doubt

the showings set out in section 712A-5(2)."
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SECTION 8. Section 712A-12, Hawaii Revised Statutes, is
amended as follows:
1. By amending subsection (1) to read:

"(1) In rem forfeiture proceedings are not permitted

except when the owner of the property has died without

successors in interest, cannot be located, or has abandoned

claims of ownership, and when the owner was deemed convicted of

a covered offense, as provided in section 712A-5 or when the

State claims that the owner would have been deemed convicted if

the owner had not died or disappeared. If a forfeiture is

authorized by law, it shall be ordered by a court on an action
in rem brought by the prosecuting attorney on a verified
petition for forfeiture filed in the criminal or civil division
of the circuit court.”

2. By amending subsection (2) to read:

"(2) A civil in rem action may be brought in addition to
or in lieu of the civil and criminal in personam forfeiture
procedures set forth in sections 712A-13 and 712A-14 [exr—the
adminitgtrative forfeiture as set—forth in seetion—7323A-10] .
Judicial in rem forfeiture proceedings are in the nature of an

action in rem and are governed by the rules of civil procedure

SB LRB 19-0020-2.doc
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whether brought in the criminal or civil division of the circuit
court, unless a different procedure is provided by law."
3. By amending subsections (8) and (9) to read:

"(8) The State has the [imitial] burden of [shewingbya

preponderance—-of the evidenee] proving beyond a reasonable doubt

that the claimant's interest in the property is subject to

forfeiture. On such a showing by the State, the claimant has

the burden [ef—showing by a preponderanceofthe evidencethat
: 1ad L . : . e

forfeiture-] to show that the claimant holds a legal right,

title, or interest in the property seized and that the claimant

held an ownership interest in the seized property at the time

the illegal conduct that gave rise to the seizure of the

property occurred.

(9) In accordance with its findings at the hearing, the

court shall order an interest in property immediately returned

or conveyed to the claimant, if any, [whe—hasestablished by a
preponderance—of the evidence—that—the] where the State has

failed to prove beyond a reasonable doubt that:

(a) The claimant had actual knowledge of the underlying

crime giving rise to the forfeiture; or

SB LRB 19-0020-2.doc 19
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(b) The claimant's interest is [met] subject to

forfeiture[+] pursuant to section 712A-5.

The court shall order all other property, including all
interests in the property, forfeited to the State and proceed
pursuant to sections 712A-15 and 712A-16."

SECTION 9. Section 712A-13, Hawail Revised Statutes, is
amended as follows:

1. By amending subsection (1) to read:

"(1) If a forfeiture 1is authofized by law, it shall be
ordered by a court on a petition for forfeiture filed by the
prosecuting attorney in an in personam civil or ériminal action.
In any civil in personam action brought under this section, the
owner or interest-holder may testify, present evidence and
witnesses on the owner or interest-holder's behalf, and cross-
examine witnesses who appear at the hearing. The State may

present evidence and witnesses in rebuttal and in defense of its

- claim to the property and cross-examine witnesses who appear at

the hearing. The State has the [imitial] burden of [shewing by

a—preponderance—ofthe evidenee] proving beyond a reasonable

doubt that the owner or interest-holder's interest in the

property is subject to forfeiture[+] pursuant to section 712A-5.

SB LRB 19-0020-2.doc 20
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not-—subject—to—forfeiture ] "
2. By amending subsection (7) to read:
"(7) Procedures subsequent to the verdict or finding of

liability and order of forfeiture shall be as follows:

10

11

12

13

14

15

16

17

18

19

20

(a)

Following the entry of an order of forfeiture, the
clerk of the court shall give notice of pending
forfeiture to owners and interest-holders who have not
previously been given notice, if any, in the manner
provided in section 712A-8;

Any owner or interest-holder, other than a party or a
defendant in the underlying in personam action,
asserting an interest in property that has been
ordered forfeited pursuant to such action, within
thirty days after initial notice of pending forfeiture
or after notice under paragraph (a) of this
subsection, whichever is earlier, may file a claim as

described in section 712A-12(5), in the court for a

SB LRB 19-0020-2.doc 21
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hearing to adjudicate the validity of the person's
claimed interest in the property;

The hearing on the claim, to the extent practicable
and consistent with the interest of justice, shall be
held within sixty days after the order of forfeiture.
The court may consolidate the hearing on the claim
with a hearing on any other claim filed by a person
other than a party or defendant in the underlying
action and concerning the same property;

The hearing shall be conducted in the manner provided
for in rem judicial forfeiture actions including the
provisions of section 712A-12(7) and (8). In addition
to testimony and evidence presented at the hearing,
the court shall consider the relevant portions of the
record of the underlying civil or criminal action that
resulted in the order of forfeiture; and

In accordance with its findings at the hearing, the

court may amend the order of forfeiture if it

determines that any claimant has [establishedby—a
preponderanceof theevidence—that] met the burden of

showing that the claimant has a legal interest in the
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property, and the State has failed to prove beyond a

reasonable doubt .that the claimant's interest is

[prepe%%y—deségna%ed—as—ﬁé%] subject to forfeiture by

section 712A-5."
SECTION 10. Section 712A—15, Hawaii Revised Statutes, is
amended by amending subsections (4) and (5) to read as follows:
"(4) Upon entry of judgment for a claimant or claimants in
any proceeding to forfeit property under this chapter [sueh],

the property or interest in property shall be immediately

returned or conveyed to the claimant or claimants designated by
the court. If it appears that there was reasonable cause for
the seizure for forfeiture or the filing of the complaint, the
court [shal}] may cause a finding to be entered, and the
claimant is not, in such case, entitled to costs or damages.
Nor, in such case, is the person or seizing agency, or its
agents,vwho made the seizure, or the prosecuting attorney or the
attorney general liable to suit or judgment on account of [sueh]
the seizure, suit, or prosecutiomn.

(5) The court [skald] may order any claimant who fails to
establish that the claimant's entire interest is exempt from

forfeiture under section 712A-5 to pay the costs of any claimant
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who establishes that the entire interest is exempt from
forfeiture under section 712A-5, and the State's costs and
expenses of the investigation and prosecution of the matter,
including reasonable attorney fees.™

SECTION 11. Section 712A-16, Hawaii Revised Statutes, 1is
amended to read as follows:

"§712A-16 Disposition of property forfeited. (1) All
property forfeited to the State under this chapter shall be
transferred to the attorney general who:

[&)> Maytronsfer property,—other than eurreney,—which

hall be di ¥ w : " ] . o

== J:ahi eiiﬁefGGEHEEEE agefieY Wi Eh:i n—the SEaEe,

B3] (a) May sell forfeited property to the public by
public sale; provided that for leasehold real
property:

(1) Thé attorﬁey general shall first offer the holder
of the immediate reversionary interest the right
to acquire the leasehold interest and any
improvements built or paid for by the lessee for

the then fair market value of the leasehold
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interest and improvements. The holder of the
immediate reversionary interest shall have thirty
days after receiving written notice within which
to accept or reject the offer in writing;
provided that the offer shall be deemed to be
rejected if the holder of the immediate
reversionary interest has not communicated
acceptance to the attorney general within the
thirty-day period. The holder of the immediate
reversionary interest shall have thirty days
after acceptance to tender to the attorney
general the purchase price for the leasehold
interest and any improvements, upon which tender
the leasehold interest and improvements shall be
conveyed to the holder of the immediate
reversionary interest.

If the holder of the immediate reversionary
interest fails to exercise the right of first
refusal provided in subparagraph (i), the

attorney general may proceed to sell the

SB LRB 19-0020-2.doc ' 25
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leasehold interest and any improvements by public

sale.

(iii) Any dispute between the attorney general and the

holder of the immediate reversionary interest as
to the fair market value of the leasehold
interest and improvements shall be settled by
arbitration pursuant to chapter 658A;
(b) May sell or destroy all raw materials, products,
and equipment of any kind used or intended for use in
manufacturing, compounding, or processing a controlled
substance or any untaxed cigarettes in violation of
chapter 245;
(c) May compromise and pay valid claims against
property forfeited pursuant to this chapter; or
(d) May make any other disposition of forfeited

property authorized by law.

All forfeited property and the sale proceeds thereof [+

. 1 c ] e  on] (1) () —ofthi

seetion;—schall], after payment of expenses of administration and

sale, shall be [distributed as follews-
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transferred to the general fund for public education purposes

consistent with article X, section 1, of the state constitution,

and shall complement but not supplant the funds regularly
appropriated for [suwehk] these purposes.
[+4)] (3) There is established in the department of the

attorney general a revolving fund to be known as the criminal

forfeiture fund, hereinafter referred to as the "fund" in which

shall be deposited [ene—half eof-the proceceds—ofaferfeiture—and
anypenraltics—paid pursuant teo—seetion7I2A—16{6)—=] a portion of
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the proceeds of each sale made pursuant to this section that is

sufficient to cover expenses of adminigtration and sale. All

moneys in the fund shall be expended by the attorney general and
are appropriated for [thefolleowing purpeoses:

&) The] the payment of any expenses necessary to seize,
detain, appraise, inventory, safeguard, maintain,
advertise, or sell property seized, detained, or
forfeited pursuant to this chapter or of any other
necessary expenses incident to the seizure, detention,
or forfeiture of [sweh] the property and [suek] the
contract services and payments to reimburse any
federal, state, or county agency for any expenditures
made to perform the foregoing functions|[+

By ] : e £ £ . .
leadiiig Ee = ei bi}z SE= efi ”ta:.iia} Pfeeeediﬁgl

‘e The payment—of supplemental sumsto state and—county
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J E E E ¥ 0 i ; I} ] a .
the—department—of theattorney general] .
(5) The attofney general [may—without regard—to—the
reguirements—of chapter 91, promulgate] shall adopt rules [and

regulations] necegsary to carry out the purposes of this

chapter, including rules concerning the disposition of property,

the use of the fund, and compromising and paying valid claims
against property forfeited [pursuant—te—thischapter].

(é) Not less than twenty days prior to the convening of
each regular session, the attorney general shall provide to the
legislature a report on the use of the Hawali omnibus criminal
forfeiture act during the fiscal year preceding the legislative
session. The report shall include:

(a) The total amount and type of property seized by law

enforcement agencies;

SB LRB 19-0020-2.doc | - 29

TR



10
11
12
13
14
15

16
17
18
19
20

21

Page 30

(b)

[

+e]

[Her-]

[55-]

[e-]

S.B. NO. \tHsT

The total number of [ ! ! fuadieiat]

forfeiture actions filed by prosecuting attorneys and

the disposition thereof;

s . filed i S . . 3 &)
(c) The total amount and type of property forfeited

and the sale proceeds thereof;

(d) The total amount and type of property distributed

to units of state and local government;

(e) The amount of money deposited into the criminal
forfeiture fund; and

(f) The amount of money expended by the attorney

general from the criminal forfeiture fund under

subsection (5) and the reason for the expenditures."

SECTION 12. Section 712A-10, Hawaii Revised Statutes, is

repealed.

["S?JQA 10 Aéma‘na’strata’ve Eerfea"eure. The pfeseeu‘ea'ﬁg
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SECTION 13. The rules required by section 712A-16(5),
Hawaii Revised Statutes, as amended by section 11 of this Act,
shall be adopted within one year from the effective date of this
Act.

SECTION 14. The department of the attorney general shall
allocate $2,000,000 for the purposes of Act 104, Session Laws of
Hawaii 1996, within one year from the effective date of this
Act.

SECTION 15. This Act does not affect rights and duties
that matured, penalties that were incurred, and proceedings that
were begun before its effective date.

SECTION 16. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 17. This Act shall take effect upon its approval;
provided that the amendments made to section 712A-16, Hawaii
Revised Statutes, by section 11 of this Act shall not be

repealed when that section is reenacted on June 30, 2022,
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1 pursuant to section 7(3) of Act 161, Session Laws of Hawaii

2 2016.
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Report Title:
Civil Asset Forfeiture

Description:

Restricts asset forfeiture to cases involving the commission of
a covered criminal misdemeanor or felony offense. Requires
seized property to be forfeited only when the property owner has
been convicted of an underlying covered criminal misdemeanor or
felony offense. Changes the standard of proof that the State
must meet in order for property to be forfeited from
"preponderance of the evidence" to "beyond a reasonable doubt".
Requires the State to prove that owners consented to or
possessed knowledge of the crime that led to the seizure of
their property. Requires that the agency seizing the property
pay for safe and secure storage of the seized property until the
completion of the forfeiture proceeding or final disposition of
the property. Directs any proceeds from a civil forfeiture to
the general revenue fund for public education purposes. Repeals
administrative forfeiture proceedings.

The summary description of legislation appearing on this page is for informational purposes only and is
not legisiation or evidence of legislative intent.
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