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March 15, 2018 

 
To: To: The Honorable Jill N. Tokuda, Chair, 
 The Honorable J. Kalani English, Vice Chair, and 

Members of the Senate Committee on Labor 
 
Date: Thursday, March 15, 2018 
Time: 2:45 p.m.  
Place: Conference Room 229, State Capitol 
 
From: Leonard Hoshijo, Director 
 Department of Labor and Industrial Relations (DLIR) 
 
 

Re:  H.B. No. 2202 HD2 RELATING TO WORKERSꞌ COMPENSATION 
 
 

I. OVERVIEW OF PROPOSED LEGISLATION 
HB 2202HD2 proposes to amend section 386-79, Hawaii Revised Statutes (HRS), to 
specify that a “duly qualified” physician or “duly qualified” surgeon selected and paid 
for by the employer are “duly qualified” to treat the injury being examined. “Duly 
qualified” is defined as used in this section. The bill also proposes “duly qualified” 
physician or “duly qualified” surgeon be listed in the title of Section 386-79, HRS. 
DLIR provides comments with concerns about the possible unintended 
consequences of the measure.  
 

II. CURRENT LAW 
Section 386-27, HRS, provides qualifications and duties of health care providers.  
The director shall qualify any person initially who has a license to practice under 
Chapters 453 Medicine or Osteopathy, 448 Dentistry, 442 Chiropractic, 455 
Naturopathic medicine, 459 Optometry, 463E Podiatry, 465 Psychology and 457 
Advanced Practice Registered Nurses. 
Section 386-79, HRS, allows the employee to have a duly qualified physician or 
surgeon designated and paid by the employee conduct the examination and the 
employee and the employee’s right to have a physician, surgeon or chaperone 
present at the examination. 
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III. COMMENTS ON THE HOUSE BILL 
DLIR is concerned that the proposal would lead to further delays in the claims process 
and potential litigious and unintentional consequences.  

 
• Proposed subsection (c) (1) requires that a duly qualified physician or surgeon 

"be duly qualified to treat the injury being examined." This provision could lead 
to further delays in the process as the parties challenge a physician's 
qualifications, especially in cases with multiple body parts or added issues 
(stress or psychological). Would an injury involving multiple body parts require 
“duly qualified” physicians for each body part? 
 

• Proposed subsection (c)(3) requires that a duly qualified physician "owe the 
same duty of care to the injured employee while performing such a medical 
examination as would be owed to a traditional patient." The Examiner does not 
have the usual doctor-patient relationship. The Examiner is a medical 
professional, who is not involved in the claimant's care. The Examiner does not 
provide treatment nor diagnose the patient. Rather, the Examiner provides an 
opinion of the diagnosis and causation of the injury. It is DLIR’s understanding 
that the Hawaii Medical Board definition of a physician requires a physician to 
treat and therefore certain IME doctors could not possibly be “duly qualified.” 

 
• The Department is also concerned that certain IME doctors could not procure 

medical malpractice insurance, or face an increase in their costs. This may 
reduce the availability of IME doctors and cause further delays.  
 

• Proposed subsection (d) defines duly qualified as a "doctor whose specialty is 
appropriate for the injury to be examined." This may also lead to more 
challenges and delays, especially where multiple body parts or issues are 
involved. 
 







TESTIMONY BEFORE THE SENATE COMMITTEE ON LABOR  

 

Thursday, March 15, 2018 

2:45 P.M.  

 

H.B. 2202, HD2 

RELATING TO WORKERS’ COMPENSATION  

 

 By Marleen Silva 

Director, Workers’ Compensation 

Hawaiian Electric Company, Inc.    

 

 

Chair Tokuda, Vice Chair English and Members of the Committee: 

 

Hawaiian Electric Co. Inc., its subsidiaries, Maui Electric Company, Ltd., and Hawaii Electric 

Light Company, Inc. strongly oppose H.B. 2202, HD2.  Our companies represent over 2,500 

employees throughout the State.  

 

This bill proposes changes to the existing statute to mandate that a “duly qualified physician” or 

“duly qualified surgeon” selected and paid for by an employer, must also be “duly qualified” to 

perform an independent medical examination (IME) to treat the injury being examined.  The 

examiner must also possess medical malpractice insurance, and owe the same duty of care to the 

injured employee as to a traditional patient.  

 

We respectfully cannot support this measure because it imposes an unnecessary standard on 

physicians/examiners that is inconsistent with the purpose and intent of an administrative and 

“independent” medical evaluation, typically requested by an employer or insurer, or ordered by the 

Director under Section 386-79, HRS. The role of the examining physician is to provide an 

“independent” and objective opinion of the diagnosis, causation, treatment of the injury.  The 

examining physician could not have a traditional doctor-patient relationship because they have not 

been involved in the direct care and treatment of the patient.  Therefore, requiring that they “owe 

the same duty of care to the injured employee while performing such a medical examination as 

would be owed to a traditional patient” could not be possible, could distort the results, and would 

be an unreasonable expectation given their role in the process under the statute.   

 

Imposing these standards on the examining physician will discourage the already limited pool of 

qualified physicians to perform these examinations and may lead to unintended consequences and 

delays in the process as the parties challenge a physician’s qualifications to perform the 

examination, especially when there are multiple body parts and/or psychological issues. 

 

For these reasons, we strongly oppose H.B. 2202, HD2 and respectfully request this measure 

be held.  

 

Thank you for this opportunity to submit testimony. 
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Comments:  

To: Senator Jill N. Tokuda, Chair 

Senator J. Kalani English, Vice Chair 

Members of the Committee on Labor 

  

Date: Thursday, March 15, 2018 

Time: 2:45 p.m. 

Place: Conference Room 229 

State Capitol 

415 South Beretania Street 

  

Support for House Bill 2202 HD2 

As an advocate for injured workers and the providers who treat them, I strongly 
support HB 2202.  I agree with  Work Injury Medical Association’s testimony and this is 
why I support HB 2202. 

  

Thank you, 

Cathy Wilson 

 



 

HMA OFFICERS 

President – William Wong, Jr., MD     President-Elect – Jerry Van Meter, MD   Secretary – Thomas Kosasa, MD 

Immediate Past President – Bernard Robinson, MD     Treasurer – Elizabeth A. Ignacio, MD      

Executive Director – Christopher Flanders, DO 

HAWAII MEDICAL ASSOCIATION 
1360 S. Beretania Street, Suite 200, Honolulu, Hawaii 96814 
Phone (808) 536-7702   Fax (808) 528-2376 
www.hawaiimedicalassociation.org 

 
TO:  
COMMITTEE ON LABOR  

Senator Jill N. Tokuda, Chair 
Senator J. Kalani English, Vice Chair 
 
DATE: Thursday, March 15, 2018 
TIME: 2:45 p.m. 
PLACE: Conference Room 229 
 
FROM: Hawaii Medical Association 
  Dr. Christopher Flanders, DO, Executive Director 
  Lauren Zirbel, Government and Community Relations 
 
Re: HB 2202, HD2 RELATING TO WORKERS COMPENSATION  
 
Position: SUPPORT  
 
In order to perform as an Independent Medical Examiner a "duly qualified physician" 
and "duly qualified surgeon" should: (1) Be appropriately licensed in the state of Hawaii 
under HRS Section 453; (2) Possesses medical malpractice insurance; and (3) Owe the 
same duty and standard of care to the injured employee as would be owed a traditional 
patient. 
 
Thank you for the opportunity to provide testimony. 
 

http://www.capitol.hawaii.gov/committeepage.aspx?comm=LBR
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