
HOUSE OF REPRESENTATIVES
TWENTY-NINTH LEGISLATURE, 2017
STATE OF HAWAII

H.B. NO.
553
H.D. 1

A BILL FOR AN ACT
RELATING TO CRIMINAL DEFENDANTS’ FITNESS TO PROCEED.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 704-404, Hawaii Revised Statutes, is

amended by amending subsection (2) to read as follows:

“ (2) Upon suspension of further proceedings in the

prosecution, the court shall appoint [thrcc qualificd cxamincro

in fclony caoco, and] one qualified examiner [in nonfclony

caocci,1 to examine and report upon the defendant’s fitness to

proceed. [In fclony caoco, thc court chall appoint ao cxamincro

at lcaot onc poychiatriot and at lcaot onc liccnocd

poychologiat. Thc third cxamincr may bc a poychiatriot,

liccnocd poychologiot, or qualificd phyoician. Onc of thc thrcc

cxamincro ohall bc a poychiatriot or liccnocd poychologiot

dcoignatcd by thc dircctor of hcalth. In nonfclony caoco, thc

.L_.~ ~ ~. 4-court may appo1ii~ ~ cxamincro cithcr a poyc~~~~

liccnocd poychologiot. All cxamincro ohall bc appointcdl An

examiner shall be a psychiatrist or a licensed psychologist

designated by the director of health from a list of certified

examiners as determined by the department of health. The court,
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Page2 H.B. NO. ~g•1

1 in appropriate circumstances, may appoint an additional examiner

2 or examiners. The examination may be conducted while the

3 defendant is in custody or on release or, in the court’s

4 discretion, when necessary the court may order the defendant to

5 be committed to a hospital or other suitable facility for the

6 purpose of the examination for a period not exceeding thirty

7 days, or a longer period as the court determines to be necessary

8 for the purpose. The court may direct that one or more

9 qualified physicians or psychologists retained by the defendant

10 be permitted to witness the examination. As used in this

11 section, the term “licensed psychologist” includes psychologists

12 exempted from licensure by section 465-3(a) (3) and “qualified

13 physician” means a physician qualified by the court for the

14 specific evaluation ordered.”

15 SECTION 2. Section 704-404, Hawaii Revised Statutes, is

16 amended by amending subsection (2) to read as follows:

17 “(2) Upon suspension of further proceedings in the

18 prosecution, the court shall appoint three qualified examiners

19 in felony cases, and one qualified examiner in nonfelony cases,

20 to examine and report upon the defendant’s fitness to proceed.

21 In felony cases, the court shall appoint as examiners at least
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1 one psychiatrist and at least one licensed psychologist. The

2 third examiner may be a psychiatrist, licensed psychologist, or

3 qualified physician. One of the three examiners shall be a

4 psychiatrist or licensed psychologist designated by the director

5 of health from within the department of health. In nonfelony

6 cases, the court may appoint as examiners either a psychiatrist

7 or a licensed psychologist. [An cxamincr ohall bc a

8 poychiatriot or a liccnocd poychologiot dcoignatcd by thc

9 dircctor of hcalth) All examiners shall be appointed from a list

10 of certified examiners as determined by the department of

11 health. The court, in appropriate circumstances, may appoint an

12 additional examiner or examiners. The examination may be

13 conducted while the defendant is in custody or on release or, in

14 the court’s discretion, when necessary the court may order the

15 defendant to be committed to a hospital or other suitable

16 facility for the purpose of the examination for a period not

17 exceeding thirty days, or a longer period as the court

18 determines to be necessary for the purpose. The court may

19 direct that one or more qualified physicians or psychologists

20 retained by the defendant be permitted to witness the

21 examination. As used in this section, the term “licensed
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psychologist” includes psychologists exempted from licensure by

section 465-3 (a) (3) and “qualified physician” means a physician

qualified by the court for the specific evaluation ordered.”

SECTION 3. Section 704-406, Hawaii Revised Statutes, is

amended by amending subsection (3) to read as follows:

“ (3) When the court, on its own motion or upon the

application of the director of health, the prosecuting attorney,

or the defendant, has reason to believe that the defendant has

regained fitness to proceed, for a defendant charged with the

offense of murder in the first or second degree, attempted

murder in the first or second degree, [or a] class A felony,

[the court shall appoint thrcc qualified examincrs and may

appoint in all] or all other cases, the court shall appoint one

qualified examiner, to examine and report upon the physical and

mental condition of the defendant. [In cases in which the

defendant has bcen chargcd with murder in the first or second

e1 n—e~-——,~.-j—,~pj ‘—“‘-—drr in ti-~~—~ fi rnt— nt’ nrr’nnrR degrec, nr n

c-la~ A fc1~ay, -th~ ~rt shall appoint ~ at least

one psychiatrist and at least one licensed psychologist. The

third examiner may be a psychiatrist, licensed psychologist, or

qualified physician. One of the three examiners] The examiner
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1 shall be a psychiatrist or licensed psychologist designated by

2 the director of health [from within thc dcpartmcnt of hcalth.

3 In all othcr caoco, thc onc qualificd cxamincr ohall bc a

4 poychiatriot or liconood poychologiot dcoignatcd by tho diroctor

5 of hcalth from within thc dcpartmcnt of hcalthl . The court, in

6 appropriate circumstances, may appoint an additional examiner or

7 examiners. All additional examiners shall be appointed from a

8 list of certified examiners as determined by the department of

9 health. After a hearing, if a hearing is requested, if the

10 court determines that the defendant has regained fitness to

11 proceed, the penal proceeding shall be resumed and the defendant

12 shall no longer be committed to the custody of the director of

13 health. In cases where a defendant is charged with the offense

14 of murder in the first or second degree, attempted murder in the

15 first or second degree, or a class A felony, upon the request of

16 the prosecuting attorney or the defendant, and in consideration

17 of information provided by the defendant’s clinical team, the

18 court may order that the defendant remain in the custody of the

19 director of health, for good cause shown, subject to bail or

20 until a judgment on the verdict or a finding of guilt after a

21 plea of guilty or nob contendere. Thereafter, the court may
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1 consider a request from the director of health to rescind its

2 order maintaining the defendant in the director’s custody, for

3 good cause shown. As used in this section, the term “qualified

4 physician” means a physician qualified by the court for the

5 specific evaluation ordered. If, however, the court [io of thc

6 vicw that oo much timc hao clapDcd] determines the time elapsed

7 since the defendant’s commitment or release on conditions [ef

8 thc dcfcndant that it would bc unjuot to rcoumc] creates an

9 injustice if the proceeding[T] resumed, the court may dismiss

10 the charge and:

11 (a) Order the defendant to be discharged;

12 (b) Subject to section 334-60.2 regarding involuntary

13 hospitalization criteria, order the defendant to be

14 committed to the custody of the director of health to

15 be placed in an appropriate institution for detention,

16 care, and treatment; or

17 (c) Subject to section 334-121 regarding assisted

18 community treatment criteria, order the defendant to

19 be released on conditions the court determines

20 necessary.”
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1 SECTION 4. Act 231, Session Laws of Hawaii 2016, is

2 amended by amending section 72 to read as follows:

3 “SECTION 72. This Act shall take effect on July 1, 2016;

4 provided that:

5 (1) Sections [5--] 9[-~] and 12 shall take effect on July 1,

6 2018; and

7 (2) Section 64 shall take effect on June 30, 2016, and the

8 amendments made to section 806-73 (b), Hawaii Revised

9 Statutes, in section 64 of this Act shall not be

10 repealed when section 8 06-73 (b), Hawaii Revised

11 Statutes, is repealed and reenacted on July 1, 2016,

12 pursuant to Act 119, Session Laws of Hawaii 2011.”

13 SECTION 5. Act 231, Session Laws of Hawaii 2016, is

14 amended by repealing section 5:

15 [“SECTION 5. Scction 704 404, Hawaii Rcviocd Statutc~, i~

amcndcd by amcnding oubDcction (2) to rcad ao followG:

“(2) Upon ouopcnoion of furthcr procccdingc in thc

- - -- • •I_ - -
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pro~ccut.ion, uric court. unaia. appoint cnrcc guaii~icu cxamincru

in fclony caoco, and onc qualificd cxamincr in nonfclony caocD,

to cxaminc and rcport upon thc physical and mcntal condition of

thc dcfcndant. In fclony caoco, thc court chall appoint at
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least one psychiatrist and at least one licensed psychologist.

The third member may be a psychiatrist, licensed psychologist,

or qualified physician. One of thc three shall bc a

psychiatrist or liccnsed psychologist designated by the director

of health from within thc dcpartmcnt of health. In nonfelony

cases, the court may appoint cithcr a psychiatrist or a licensed

psychologist. All examiners shall be appointed from a list of

certified examiners as determined by the department of health.

The court, in appropriate circumstances, may appoint an

additional examiner or examiners. Thc examination may be

conductcd while the defendant is in custody or on release or, in

the court’s discretion, whcn necessary the court may order the

dcfendant to be committed to a hospital or other suitable

facility for the purpose of thc cxamination for a period not

exceeding thirty days, or a longer period as the court

determincs to bc necessary for the purpose. The court may

direct that onc or morc qualified physicians or psychologists

rctained by thc defendant be permitted to witness thc

examination. As used in this section, thc tcrm “liccnsed

psychologist” includes psychologists exempted from licensure by

section 465 3(a) (3) .““]
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1 SECTION 6. This Act does not affect rights and duties that

2 matured, penalties that were incurred, and proceedings that were

3 begun before its effective date.

4 SECTION 7. Statutory material to be repealed is bracketed

5 and stricken. New statutory material is underscored.

6 SECTION 8. This Act shall take effect on July 1, 2050;

7 provided that:

8 (1) Section 1 of this Act is repealed on July 1, 2022;

9 (2) Section 2 of this Act shall take effect on July 1,

10 2022; and

11 (3) Section 704-406(3) shall be repealed on July 1, 2022

12 and shall be reenacted in the form in which it read on

13 the day before the effective date of this Act.
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Report Title:
Criminal Defendants; Fitness to Proceed; Regaining Fitness to
Proceed; Examinations

Description:
Provides that the court may appoint one qualified examiner
instead of three, to evaluate a criminal defendant’s fitness to
proceed or regaining fitness to proceed in all penal cases and
removes the requirement that examiner shall be from within the
Department of Health. On July 1, 2022, the requirement shall be
three qualified examiners for felony cases and one examiner in
non-felony cases. One of the examiners shall be from within the
Department of Health. (HBSS3 HD1)
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