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Bill No. and Title:  Senate Bill No. 146, S.D.1, Relating to Orders for Treatment Over 

Objection. 

 

Purpose:  Permits an administrative order to overcome a patient's objection to psychiatric 

treatment. 

 

Judiciary's Position:  
 

The Judiciary takes no position on this bill and respectfully offers the following 

comments. 

 

 1. We need to be clear at the outset that the Judiciary, by these comments, takes no 

position on the constitutionality of this bill or any resulting act.   

 

 2.  We are unaware of any existing administrative process for this kind of decision- 

making.  Indeed, we are not aware of any existing administrative process that would apply to the 

general area of mental health care. 
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 3.  Thus, we are unable to determine whether and how the Judiciary might be a 

participant.  Any such administrative order will require access to the court on appeal.  However, 

nothing in this bill gives any direction in this regard. 

 

 4.  We are uncertain whether this bill is meant to apply only to the forensic population.  

All of the preamble language appears to single out the forensic population at the Hawaii State 

Hospital, but the proposed statutory language is written to apply to all patients at all psychiatric 

facilities. 

 

 5.  If a new administrative process must be constructed, it might be well for the 

Legislature to set an effective date of, at a minimum, 9 to 12 months from the Governor’s 

signing.  This may give the Department of Health and the Department of the Attorney General 

time enough to set up the structure, hire the staff, and promulgate new rules, and give the 

Judiciary time to determine how to implement whatever appellate process is decided upon. 

 

 Thank you for the opportunity to provide testimony on this measure. 
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                 Senator Gilbert S.C. Keith-Agaran, Chair 

           Senator Karl Rhoads, Vice Chair 
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State Capitol, Conference Room 016 

 

Chair Keith-Agaran, Vice Chair Rhoads, and Members of the Committee: 

 The Department of Public Safety (PSD) supports the intent of Senate Bill 

(SB) 146, Senate Draft (SD) 1, which proposes to amend Section 334E-2, Hawaii 

Revised Statutes, to enable the Hawaii State Hospital (HSH) to provide timely 

treatment that will serve to improve staff and patient safety at HSH.  The current 

method of obtaining authorization to provide treatment over a patient’s objection 

(Orders to Treat) through judicial hearing is a slow process, and at times, results 

in patient decompensation.   

The Department agrees that providing an administrative mechanism to 

review and authorize requests for Orders to Treat would expedite the treatment 

process.  If enacted, PSD’s Health Care Division will closely monitor the 

experience of the Department of Health in employing this administrative process, 

as a similar administrative process for PSD’s critically acute patients would 

benefit PSD’s patients and staff, as well.  The Department would appreciate your 

Committee’s consideration in extending the same administrative process for PSD 

in the next legislative session. 

Thank you for the opportunity to present this testimony. 
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Comments: This proposal represents a radical departure from Hawaii's jurisprudence

 and public policy. Orders for involuntary medication have always been entered by a

 Judge after a judicial process.While mental health professionals would render an

 opinion and offer testimony, the decision has always ultimately been up to the Court.

 It seems very dangerous to delegate this authority to an administrative panel and

 raises very serious due process and other constitutional protections.While the US

 Supreme Court case of Washington vs. Harper did permit this type of procedure in

 the prison context, we see a real legal distinction between the procedural protections

 that the law offers to individuals who are incarcerated because they have been found

 guilty of committing a crime and individuals with a mental illness who are supposed

 to be in a treating hospital.Moreover, we would note that even the prisons in Hawaii

 do not utilize this type of administrative panel.In the prisons, they utilize the

 traditional judicial process to seek orders to involuntary medicate inmates. It would

 seem extremely contradictory for Hawaii to provide more legal protections for the

 rights of prison inmates than it does for individuals with disabilities in a hospital

 setting. We believe the better approach is to work with the Judiciary to find ways to

 expedite the judicial process. 

Please note that testimony submitted less than 24 hours prior to the hearing,

 improperly identified, or directed to the incorrect office, may not be posted online or

 distributed to the committee prior to the convening of the public hearing.
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