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March 1, 2017 

 
To: The Honorable Sylvia Luke, Chair 
 The Honorable Ty J.K. Cullen, Vice Chair, and 

Members of the House Committee on Finance 
 

Date: Wednesday, March 1, 2017 
Time: 1:00pm 
Place: Conference Room 308 
  
From: Linda Chu Takayama, Director 
 Department of Labor and Industrial Relations (DLIR) 

 
 

Re:  H.B. No. 347 HD2 Relating to Employment Security  
 
  

I. OVERVIEW OF PROPOSED LEGISLATION 
HB347 HD2 proposes to amend section 383-6, Hawaii Revised Statutes (HRS), 
by adding definitions and codifying the 20 factors, currently contained in Hawaii 
Administrative Rule (HAR) 12-5-2, to require that these criteria “shall be used by 
the department for determining whether an individual could be deemed an 
independent contractor.” 
 
DLIR strongly opposes section 2 of this measure that, by specifying that a 
“preponderance” of the 20 factors be met to adjudicate independent contractor 
status and by defining “client” and “independent contractor,” adds more 
confusion to a complex determination process. The bill as written may defeat the 
purpose of clarifying the distinction between employment and self-employment, 
possibly aggravating worker misclassification issues and denying more 
individuals and families protection.  
 
DLIR notes that one problem it has been confronting is employers’ falsely 
identifying employees as independent contractors, which occurred in recent 
investigations at the Ewa Wing of the Ala Moana Center and the Maile Sky 
Court Hotel, thereby denying workers’ compensation, Temporary Disability and 
health care insurance to their workers and also avoiding payment of 
unemployment insurance contributions, federal unemployment taxes, social 
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security and other taxes.   
 
DLIR supports sections 3 and 4 that would provide greater transparency 
regarding coverage determinations and information to the Legislature. DLIR has 
begun posting coverage determinations on the Referee’s website at 
http://labor.hawaii.gov/esaro/main/master-and-servant-appeals-383-6-hrs/. 
 
The department has taken steps to educate staff on statutory requirements, 
investigative procedures and ongoing training, which has resulted in significant 
improvements in evidentiary findings and quality of audit determinations. 
Extensive training was conducted in 2015, followed up with continuous 
monitoring and review of auditor decisions to prevent erroneous rulings. 
Complete documentation of evidence and compilation of appeal records have 
been stressed to support auditors’ findings in the event of appeals or judicial 
reviews. More information pertaining to employment coverage decisions is 
provided in the comments section below.  

 
II. CURRENT LAW 

The IRS applies the common-law rule for Federal Unemployment Tax Act (FUTA) 
purposes and developed the 20 point criteria as a guide to gather and evaluate facts 
relevant to an employer’s right to control and direct an individual who performs 
services, whether that right is exercised or not. Whereas only part “A” of the ABC 
test must be passed to meet federal conformity requirements, section 383-6, HRS, 
requires that all three prongs of the ABC Test be satisfied to render an independent 
contractor ruling under state law.    
  
Section 383-6, HRS, provides that services performed by an individual for 
wages or under any contract of hire shall be deemed to be employment subject 
to chapter 383, HRS, irrespective of whether the common law relationship of 
master and servant exists, unless it is shown to the department that each of the 
following criteria have been met:  
  
1. The individual has been and will continue to be free from control or direction 

over the performance of such service, both under the individual’s contract of 
hire and in fact; and   

 
2. The service is either outside the usual course of the business for which the 

service performed or that the service is performed outside all the places of 
business of the enterprise for which the service is performed; and   
 

3. The individual is customarily engaged in an independently established trade, 
occupation, profession, or business of the same nature as that involved in 
the contract of service.    

 
HAR section 12-5-2 defines terms used in the ABC test and includes the 20 
factors intended to be used as a guide in determining whether an individual is an 
employee under the common law, master-servant criterion. Section 12-5-2 
clearly enunciates that the degree of importance of each factor varies depending 

http://labor.hawaii.gov/esaro/main/master-and-servant-appeals-383-6-hrs/
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on the occupation and the factual context in which the services are performed. 
While these 20 elements are normally relied upon, it is not an exhaustive list and 
other factors may be relevant. 

  
III.  COMMENTS ON THE HOUSE BILL   

DLIR has serious concerns regarding HB347 HD2 as the measure creates  
contradictions in statutory interpretation, which would delay decision-making and 
may encourage more appeals.  

  
The amendments proposed in Section 2 create conflicts by effectively requiring 
the application of three separate tests to determine employee-employer 
relationship:  
 

1. The ABC test in subsection (a);  
2. The preponderance of 20 factors in subsections (a) and (b);  
3. The definition of “independent contractor” in subsection (c).   
 

Including the new definitions and the preponderance standard are superfluous in 
that the ABC test encompasses the 20 factors in the A test of control and the 
substance of the “independent contractor” definition in the C test.   
 
The additional requirements as proposed may confuse the application of the 
ABC test. The additional requirements—the proposed new twenty factors, a 
preponderance of the new factors, new definitions of independent contractor 
and client—in addition to the ABC test will likely result in more confusion rather 
than greater clarity. Employers are responsible for determining whether a worker 
is an independent contractor or an employee at the time of hire under the ABC 
test under the current law. If employers misclassify workers as independent 
contractors, retroactive federal (FUTA, FICA) and state unemployment 
insurance taxes as well as penalties may be assessed. 

 
DLIR offers the following information for the Committee’s consideration: 

 
 DLIR made 397 determinations of employee or independent contractor status 

in 2016. 

 DLIR determined 313 were covered employment decisions involving 574 
individuals. 

 DLIR determined 84 were independent contractors involving 169 individuals. 

Please find attached the services DLIR determined were either covered employment 
or independent contractors in 2016. 

LEGISALTIVE INTENT 
Consistent with the Social Security Act of 1935, Hawaii’s Unemployment Insurance 
(UI) law was enacted as remedial social legislation with the overall purpose to avoid 
economic insecurity caused by unemployment. While UI law was established in 
1937, the ABC test was included in 1939 to broadly define and interpret 
“employment” to effectuate the underlying intent of the statute. In 1941, the 
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Legislature added “irrespective of whether the common-law relationship of master 
and servant exists…” to the presumption of employment, unless ABC provisions 
applied. 
 
In 1935, Wisconsin included the ABC test in their UI law. When states were in the 
process of drafting their UI statutes, the Committee on Legal Affairs of the Interstate 
Conference of Unemployment Compensation Agencies unanimously agreed that the 
test of coverage should not be restricted to the master-servant relationship, which 
might allow creation of legal entities to evade coverage. The Committee 
recommended Wisconsin’s ABC test for all state laws. 
 
DLIR notes that nearly 80 years of legislative history and UI philosophy would be 
reversed for reasons that are unclear. 
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Wednesday, March 1, 2017 
House Committee on Finance 
Chair Sylvia Luke 
Vice Chair Ty Cullen 
 
 

  
Dear Chair Luke, Vice Chair Cullen, and Members of the House Finance Committee: 
 
 
The Hawaii Regional Council of Carpenters STRONGLY OPPOSES HB 347, H.D 2 
Relating to Employment Security, specifically section II.   
 
As you are aware, misclassification of workers and other activities of the Underground 
Economy are of the upmost concern to our organization on both local and national fronts. 
In our own backyard, we recently found employers falsely identifying employees as 
independent contractors, which occurred at the Ewa Wing of the Ala Moana Center and 
the Maile Sky Court Hotel. Those employers were fined and held accountable thanks to 
the current laws related to employment security.   
 
We oppose HB 347 because it attempts to water down a law that is working.  The 
proponents of the bill are requesting amendments that are not necessary, and respectfully, 
are an overreaction to a misguided determination by the Department, which was later 
corrected by a ruling of the Circuit Court regarding the classification of musicians as 
independent contractors.  
 
In conclusion, we feel confident in the Department of Labor’s efforts to clear up this 
confusion regarding entertainers with more training of their staff and we should allow 
them to work through these issues before changing a law which is working very well.  
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HOUSE OF REPRESENTATIVES 

The Twenty-Ninth Legislature 
Regular Session of 2017  

 
COMMITTEE ON FINANCE 

Rep. Sylvia Luke, Chair 
Rep. Ty J.K. Cullen, Vice Chair 

 
RE: HB 347 - RELATING TO EMPLOYMENT SECURITY 

 
Date: Wednesday, March 1, 2017 

Time: 1:00 P.M. 

Conference Room 308 
State Capitol 
415 South Beretania Street 

 
Aloha Chair Luke, Vice Chair Cullen and Members of the Committee, 
 
We are the representatives of the film and entertainment industry unions, Brenda Ching, SAG-AFTRA Hawaii 
Local, Irish Barber, I.A.T.S.E. Local 665, Steve Pearson, American Federation of Musicians’ Local 677 and 
Wayne Kaululaau, Hawaii Teamsters & Allied Workers Local 996. Collectively, we represent over 1700 
members who work in film, television, music and new media productions as performers, crew, musicians and 
drivers in Hawaii. 
 
We strongly oppose HB 347 which proposes to modify §383-6 of the Hawaii Revised Statutes.  Many workers 
would likely be negatively affected by this measure, particularly those who work in the creative fields. Many 
creative professionals work in different locations and situations and are regularly misclassified as independent 
contractors. This not only tends to suppress the wages in these areas, but also places an increased tax burden 
on those workers while denying them protections granted by the National Labor Relations Act and the Fair 
Labor Standards Act. We feel this proposal would only serve to muddle the definition of employee rather than 
clarify it. 
 
In a recent example, orchestral musicians in three states were misclassified by management as independent 
contractors. This classification was made primarily to prevent the musicians from organizing. After initially 
being dismissed, the NLRB ruled that they were employees, not contractors. The case eventually made its 
way to the US Court of Appeals and the D.C. Circuit Court ruled in favor of the musicians last year. 
 
On a larger scale, this proposal has the potential to run afoul of Federal Labor Laws, by developing a new test 
for employment in the state. This outcome would not be in the best interests of either workers or the State and 
could possibly end up in court.  
 
In July 2015, the U.S. Department of Labor issued new guidelines on the misclassification of employees as 
independent contractors: 

“ A worker who is economically dependent on an employer is suffered or permitted to work by the 
employer. Thus, applying the economic realities test in view of the expansive definition of 
“employ” under the Act, most workers are employees under the Fair Labor Standards Act. ” 

   

http://www.aflcio.org/Blog/Organizing-Bargaining/NLRB-Ruling-Is-Right-on-Key-to-Musicians-Ears
https://www.nlrb.gov/news-outreach/news-story/nlrb-finds-musicians-three-symphony-orchestras-are-employees-not
http://hr.cch.com/ELD/LancasterNLRB041916.pdf
https://www.dol.gov/whd/workers/Misclassification/AI-2015_1.htm
https://en.wikipedia.org/wiki/Fair_Labor_Standards_Act
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“ ...the economic realities of the relationship, and not the label an employer gives it, are 
determinative. Thus, an agreement between an employer and a worker designating or labeling 
the worker as an independent contractor is not indicative of the economic realities of the working 
relationship and is not relevant to the analysis of the worker’s status.  ” 

 
Providing clarity to both employers and workers would be welcomed, however we believe that this could be 
achieved through education, outreach, and enforcement of current laws versus amending the State Statues.  
 
We appreciate the legislature’s strong support of the industry and Hawaii’s creative professionals. Thank you 
for giving us the opportunity to offer testimony on this measure. 
 
 
 

 

Brenda Ching Irish Barber Steve Pearson Wayne Kaululaau 

SAG-AFTRA Hawaii I.A.T.S.E. Local 665 A.F.M. Local 677 Teamsters Local 996 































Testimony relating to HB 347  H.D. 2 
 

Though I am submitting this testimony as an individual I am a member in 
good standing of the Musicians’ Association of Hawaii, American 
Federation of Musicians, Local 677.   I wished to comment on the proposed 
bill as someone who has earned his living as a musician his whole life, and 
has had the privilege of working with some of the world’s greatest 
performing artists in a variety of concert settings.  
 
After examining the bill draft I am concerned about the encroaching use of 
the term ‘Independent Contractor’ to define the duties of performing artists 
in the workplace.   I rehearse and perform with my colleagues under very 
intense and stressful conditions trying to work up very difficult pieces of 
music in a very short time, and to such a high level the public is willing to 
pay (sometimes a lot!) to hear us perform.   I am comforted by the 
knowledge that my status as an employee offers certain protections under 
state labor law such as workplace safety which I otherwise would not have 
if I offered my services for a fee.   It’s difficult enough to play my instrument 
well without having to worry if I injure myself on the job I could be out of 
work for along time, and my employer would bear no responsibility.  
 
I urge our respected Representatives to not only vote No on this House Bill, 
but rather focus on strengthening the definition of ‘employee’ - something 
which would ultimately benefit all of Hawaii’s working citizens.   Thank you. 
 
Jay Scott Janusch 
1452 Liholiho St., Unit 601 
Honolulu, HI  96822 
(808)223-7825 
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Testimony to the House Committee on Finance
Wednesday, March 1, 2017 at 1:00 P.M.

Conference Room 308, State Capitol

RE: HOUSE BILL 347 HD2 RELATING TO EMPLOYMENT SECURITY

Chair Luke, Vice Chair Cullen, and Members of the Committee:

The Chamber of Commerce Hawaii ("The Chamber") would like to  provide comments
regarding HB 347 HD2, which clarifies Hawaii's employment security law for independent
contractors by requiring the use of twenty factors by the Department of Labor Industrial
Relations when determining whether an individual is considered an independent contractor;
requires the Director of Labor and Industrial Relations to report to the Legislature prior to the
Regular Session of 2018 regarding guidelines developed by the unemployment insurance
coverage committee; requires an annual report to the Legislature regarding covered employment
determinations.

The Chamber is Hawaii’s leading statewide business advocacy organization, representing
approximately 1,600+ businesses. Approximately 80% of our members are small businesses with
less than 20 employees. As the “Voice of Business” in Hawaii, the organization works on behalf
of members and the entire business community to improve the state’s economic climate and to
foster positive action on issues of common concern.

The Chamber believes independent contractors are an important part of Hawaii’s
business community and economy. We have seen too much of a broad interpretation in the
current law as to who qualifies as an independent contractor vs. an employee of a company.
However, we do have some concerns and ask that the following subsections be deleted from
Section 2:

(1) The individual has been and will continue to be free from control or direction over the
performance of such service, both under the individual's contract of hire and in fact;

(2) The service is either outside the usual course of the business for which the service is
performed or that the service is performed outside of all the places of business of the
enterprise for which the service is performed; and

(3)  The individual is customarily engaged in an independently established trade,
occupation, profession, or business of the same nature as that involved in the contract
of service.

While we have some concerns, we ask that the bill be passed for further discussion.  Thank you
for the opportunity to testify.

finance8
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From: mailinglist@capitol.hawaii.gov
Sent: Wednesday, March 1, 2017 9:43 AM
To: FINTestimony
Cc: kkahaloa@kona-kohala.com
Subject: *Submitted testimony for HB347 on Mar 1, 2017 13:00PM*

HB347
Submitted on: 3/1/2017
Testimony for FIN on Mar 1, 2017 13:00PM in Conference Room 308

Submitted By Organization Testifier Position Present at Hearing
Kirstin Kahaloa Individual Support No

Comments:

Please note that testimony submitted less than 24 hours prior to the hearing, improperly identified, or
directed to the incorrect office, may not be posted online or distributed to the committee prior to the
convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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        SHRM Hawaii, P. O. Box 3175, Honolulu, Hawaii (808) 447-1840  

   
    

Testimony to the Finance Committee 

March 1, 2017 at 1:00 p.m. 

State Capitol - Conference Room 308 

 

RE: HB 347 HD2, Relating to Employment Security 

 

Aloha Chair Luke, Vice Chair Cullen and members of the committee:  

 

We are John Knorek and Cara Heilmann, the Legislative Committee co-chairs for the Society for 

Human Resource Management – Hawaii Chapter (“SHRM Hawaii”).  SHRM Hawaii represents 

nearly 800 human resource professionals in the State of Hawaii.    

  

We are writing to support HB 347 HD2, relating to employment security. This bill seeks to clarify 

Hawaii's employment security law for independent contractors by requiring the use of twenty 

factors by the Department of Labor Industrial Relations when determining whether an individual is 

considered an independent contractor.  It also requires the Director of Labor and Industrial 

Relations to report to the legislature prior to the regular session of 2018 regarding guidelines 

developed by the unemployment insurance coverage committee and requires an annual report to 

the legislature regarding covered employment determinations. We believe this measure is a good 

step toward clarifying the determination of whether an independent contractor will be recognized 

as such. 

 

Human resource professionals are attuned to the needs of employers and employees.  We are the 

frontline professionals responsible for businesses’ most valuable asset: human capital.  We truly 

have our employers’ and employees’ interests at heart.  We will continue to review this bill and, if 

it advances, request to be a part of the dialogue concerning it.  

 

 Thank you for the opportunity to testify.   

finance8
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6R��WKH�0DXL�&KDPEHU�RI�&RPPHUFH�DQG�(QYLVLRQV�(QWHUWDLQPHQW�KDYH�EHHQ�WU\LQJ�WR�REWDLQ�D�OHJ�
LVODWLYH�IL[�WR�SURWHFW�OHJLWLPDWH�,QGHSHQGHQW�&RQWUDFWRUV�DQG�WKH�FRPSDQLHV�WKDW�KLUH�WKHP�IURP�HUUR�
QHRXV�UXOLQJV�LQ�81&217(67('�&$6(6�WR�DGGUHVV�D�SUREOHP�WKDW�DIIHFWV�LQGLYLGXDOV�DQG�EXVL�
QHVVHV�VWDWHZLGH� 
 
7KLV�LV�RXU�WKLUG�\HDU�DW�WKH�OHJLVODWXUH�VHHNLQJ�VXFK�D�IL[���:KLOH�ZH�LQLWLDOO\�KHDUG�DERXW�
³XQVFUXSXORXV�HPSOR\HUV´�DQG�VWRULHV�RI�KRZ�FRPSDQLHV�³PLJKW�WU\�WR�KDYH�WKHLU�HPSOR\HHV�EHFRPH�
,QGHSHQGHQW�&RQWUDFWRUV�WR�VDYH�PRQH\´�IURP�'/,5��ZKLFK�ZRXOG�WKHQ�EH�D�&217(67('�&$6(�
ZKHUH�ZH�VWURQJO\�VXSSRUW�D�'/,5�UHYLHZ�DQG�GHWHUPLQDWLRQ���PRUH�DQG�PRUH�OHJLVODWRUV�DUH�VKDULQJ�
SHUVRQDO�VWRULHV�DQG�RQH¶V�WKH\�KDYH�KHDUG�IURP�FRQVWLWXHQWV�WKDW�IXUWKHU�LOOXVWUDWH�IDOVH�ILQGLQJV���
/HJLVODWRUV�DUH�WHOOLQJ�XV�WKH\�DUH�PRUH�DZDUH�RI�WKH�LVVXH�DQG�UHODWH�WR�WKH�GHSWK�RI�WKH�SUREOHP� 
 
$GGLWLRQDOO\��RXU�HPSOR\PHQW�ODZ�DQG�'/,5�SUDFWLFHV�DQG�SURFHGXUHV�KDYH�QRW�NHSW�XS�ZLWK�WKH�
WLPHV�DQG�RXU�FKDQJLQJ�HFRQRP\����:KLOH�RWKHU�VWDWHV�ORQJ�DJR�HOLPLQDWHG�³PDVWHU��DQG�VHUYDQW´�
ODQJXDJH�IURP�WKHLU�HPSOR\PHQW�ODZ��RXU�ODZV�VWLOO�LQFOXGH�LW���7KLV�ELOO�VHHNV�WR�UHPHG\�WKDW�WRR� 
 
,W�DOVR�UHFRJQL]HV�WKDW�PRUH�DQG�PRUH�LQGLYLGXDOV�DUH�EHFRPLQJ�,QGHSHQGHQW�&RQWUDFWRUV���/RRNLQJ�
DW�GDWD�IURP�WKH�86�&HQVXV�IURP�����-�����EHORZ��ZH�VHH�WKDW�WKH�QXPEHU�RI�QRQ-HPSOR\HU�EXVL�
QHVVHV�LV�RQ�WKH�ULVH�DQG�WKH�QXPEHU�RI�EXVLQHVVHV�WKDW�HPSOR\�SHRSOH�LV�GHFOLQLQJ�ERWK�LQ�0DXL�
&RXQW\�DQG�RQ�D�VWDWHZLGH�EDVLV� 
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7HVWLPRQ\�WR�WKH�+RXVH�)LQDQFH�&RPPLWWHH 
0DUFK�������� 
3DJH��� 
 
 
7KH�WLPH�KDV�FRPH�IRU�D�QHZ�PRGHO���+%����+'��LV�LPSRUWDQW�WR�RXU�VWDWH�IRU�D�QXPEHU�RI�UHDVRQV�
DV�LW� 
· 5HPRYHV�LQDSSURSULDWH�DQG�DUFKDLF�³PDVWHU�DQG�VHUYDQW´�ODQJXDJH� 
· 5HFRJQL]HV�D�FKDQJLQJ�HFRQRP\�ZKHUH�PRUH�LQGLYLGXDOV�SUHIHU�WKH�EHQHILWV�RI�EHLQJ�DQ�,QGH�

SHQGHQW�&RQWUDFWRU�RYHU�HPSOR\PHQW�RU�ZDQW�WKH�IUHHGRP�WR�GR�ERWK� 
· 3URYLGHV�VWDWXWRU\�FODULILFDWLRQ�LQ�,QGHSHQGHQW�&RQWUDFWRU�GHWHUPLQDWLRQV� 
· &RGLILHV����IDFWRUV�LQ�WKH�GHWHUPLQDWLRQ�SURFHVV�DQG�UHTXLUHV�'/,5�WR�FRQVLGHU�DOO����IDFWRUV�LQ�LWV�

GHWHUPLQDWLRQV�� 
· 'RHV�QRW�FKDQJH�WKH�$%&�WHVW��ZKLFK�VKRXOG�KHOS�WR�DYRLG�RSSRVLWLRQ�E\�'/,5�DQG�XQLRQV�ZKR�

ZHUH�SUHYLRXVO\�FRQFHUQHG�DERXW�FKDQJHV�WR�WKH�$%&�WHVW� 
· 'HILQHV�³&OLHQW´�DQG�,QGHSHQGHQW�&RQWUDFWRU´�ZKLFK�DUH�LPSRUWDQW�GHILQLWLRQV�JLYHQ�FKDQJLQJ���

G\QDPLFV�DQG�KRZ�RQH�ORRNV�DW�³FRQWURO´��DQG 
· 3URYLGHV�PXFK�QHHGHG�DFFRXQWDELOLW\�E\�UHTXLULQJ�WKDW�'/,5�GHPRQVWUDWH�WR�WKH�OHJLVODWXUH�WKDW�LW�

LV�FRUUHFWO\�DQG�FRQVLVWHQWO\�LQWHUSUHWLQJ�DQG�DSSO\LQJ�WKH�$%&�7HVW�LQ�HDFK�FDVH� 
 
7KLV�ELOO�JRHV�D�ORQJ�ZD\�WRZDUG�SURWHFWLQJ�OHJLWLPDWH�,QGHSHQGHQW�&RQWUDFWRUV�DQG�WKRVH�WKDW�KLUH�
WKHP�IURP�HUURQHRXV�UXOLQJV�E\�'/,5��ZKHUH�OHJLWLPDWH�,QGHSHQGHQW�&RQWUDFWRUV�KDYH�EHHQ�ODWHU�GH�
WHUPLQHG�WR�EH�HPSOR\HHV���:H��WKHUHIRUH��VWDQG�LQ�VWURQJ�VXSSRUW�RI�WKLV�ELOO��� 
 
,Q�OLVWHQLQJ�WR�WKH�'/,5¶V�WHVWLPRQ\�DQG�WKHLU�FRQFHUQV�RYHU�ZKDW�FRXOG�DULVH�RYHU�FRQVLVWHQF\������
LVVXHV��WKH�QHZ�GUDIW�QRZ�LQFRUSRUDWHV�WKH�+56����SRLQW�WHVW��ZKLFK�WKH�'/,5�VD\V�WKH\�DUH�XVLQJ�
DOUHDG\��7KH�ELOO�QRZ�PHUHO\�FRGLILHV�WKDW�WKH\�PXVW�XVH�DOO����IDFWRUV�DQG�ILQG�D�SUHSRQGHUDQFH�RI�
IDFWRUV�LQ�WKHLU�GHWHUPLQDWLRQ��7KHUHIRUH��ZH�IHHO�WKLV�JLYHV�JUHDW�FRQVLVWHQF\�WR�WKH�'/,5�DQG�VHH�QR�
UHDVRQ�IRU�RSSRVLWLRQ�VLQFH�WKH�$%&�WHVW�DQG����IDFWRUV�UHPDLQ�WKH�VDPH��+RZHYHU��WKHUH�DUH�VRPH�
WKDW�IHHO�MXVW�WKH����IDFWRU�WHVW�VKRXOG�VXIILFH��:H�DVN�WKDW�\RX�DOORZ�IRU�WKLV�ELOO�WR�EH�PRYHG�IRUZDUG�
VR�ZH�FDQ�FRQWLQXH�WR�ZRUN�RQ�WKLV� 
 
:KDW�ZH�SOHGJH�WR�\RX�LV�WKDW�ZH�DUH�KHUH�WR�KHOS�FRPH�XS�ZLWK�D�ZLQQLQJ�VROXWLRQ���7KH�SUREOHP�LV�
QRW�JRLQJ�DZD\�DQG�ZH�FDQQRW�GHQ\�+DZDLL¶V�VXEVWDQWLDO�DQG�JURZLQJ�JLJ�HFRQRP\�ZKHUH�PDQ\�DUH�
HQJDJHG�LQ�VKRUW-WHUP�FRQWUDFWV�RU�IUHHODQFH�ZRUN�DV�RSSRVHG�WR�SHUPDQHQW�MREV�RU�WR�VXSSOHPHQW�
WKHP���:H�DUH�FRQILGHQW�WKDW�D�UHPHG\�FDQ�EH�HQDFWHG�WKLV�\HDU�DQG�ORRN�IRUZDUG�WR�ZRUNLQJ�ZLWK�
\RX�WRZDUG�WKDW�HQG� 
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The Twenty-Ninth Legislature
Regular Session of 2017

THE HOUSE OF REPRESENTATIVES
Committee on Finance
 Representative Sylvia Luke, Chair
 Representative Ty J.K. Cullen, Vice Chair
State Capitol, Conference Room 308
Wednesday, March 1, 2017; 1:00 p.m.

STATEMENT OF THE ILWU LOCAL 142 ON H.B. 347 HD 2
RELATING TO EMPLOYMENT SECURITY

The ILWU Local 142 strongly opposes H.B. 347 HD 2 which amends Hawaii’s employment security law
for independent contractors by requiring the use of twenty factors by the department of labor and
industrial relations when determining whether an individual is considered an independent contractor.
H.B. 347 HD 2 also requires the Director of Labor and Industrial Relations to report to the Legislature
prior to the Regular Session of 2018, regarding guidelines developed by the unemployment insurance
committee.

We believe this bill is unnecessary and will further muddy the waters regarding independent
contractor status.  The Employment Security law (HRS 383) is clear.  According to HRS 383-6, a
“master-servant”—or employer-employee—relationship exists unless and until it is shown to the
satisfaction of DLIR that the “ABC test” applies, namely that:

(A) The individual has been and will continue to be free from control or direction over the
performance of such service, both under the individual’s contract of hire and in fact; and

(B) The service is either outside the usual course of the business for which the service
performed or that the service performed outside of all places of business of the enterprise
for which the service is performed; and

(C) The individual is customarily engaged in an independently established trade, occupation,
profession, or business of the same nature as that involved in the contract of service.

Furthermore, the Administrative Rules (12-5-2) are clear and clarify the law.  They spell out 20 factors
which may be used as guides to determine if an individual is an employee.  These 20 factors need not
be included in the law as they are “guidelines,” as the bill states, the same as is stated in the
Administrative Rules.

This bill appears to have been introduced in response to a misapplication of the guidelines in the
unemployment insurance claim of an individual contracted for work by a Maui employer, who
subsequently prevailed in Circuit Court to have two earlier decisions vacated.  The Court’s decision
recognized that application of the test for “control and direction” should determine independent
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contractor status.  That the guidelines and law were not strictly applied in one instance should not
justify changing the law.  This bill does nothing to make a bad situation better.  In fact, it will make
matters worse.

It should not be forgotten that it is not only unemployment insurance protection that is lost if there is
an independent contractor status found.  In addition workers’ compensation, and temporary
disability insurance, and prepaid health benefits are all dependent on there being an Employer –
employee relationship.  Therefore, the falsehoods used by employers who fraudulently claimed
their employees were independent contractors in the Ala Moana Center and the Maile Sky Court
Hotel investigations recently done by the Department of Labor and Industrial Relations, could have
eliminated all of these protections.

Finally, an employee’s right to become a member of a union and be entitled to all of the benefits and
protections included in the collective bargaining agreement would  have been eliminated also, if the
employers’ falsehoods had not been discovered.

We feel that the changes in section two of the bill, further raises concerns regarding conformity.
Amending the law must be carefully thought through, to ensure no unintended consequences.
However, we firmly believe there is no need to amend the law.

The ILWU respectfully urges that H.B. 347, HD2 be HELD.  Thank you for considering our views and
concerns.
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From: mailinglist@capitol.hawaii.gov
Sent: Tuesday, February 28, 2017 8:24 PM
To: FINTestimony
Cc: jamesfmoffitt@gmail.com
Subject: Submitted testimony for HB347 on Mar 1, 2017 13:00PM

HB347
Submitted on: 2/28/2017
Testimony for FIN on Mar 1, 2017 13:00PM in Conference Room 308

Submitted By Organization Testifier Position Present at Hearing
James Moffitt Individual Oppose No

Comments: Hello, I strongly oppose HB 347. I, and many workers, especially those in creative fields
would likely be negatively impacted by this measure. Misclassifying creative professionals as
independent contractors leads to suppression of wages. It also places an undue tax burden on them
while denying them protections granted by the National Labor Relations Act and the Fair Labor
Standards Act. Rather than clarifying the definition of employee, proposals such as HB 347 tend to
make that definition less clear. There is also the possibility that this proposal could violate Federal
Labor Laws. Thank you the opportunity to submit testimony on this measure. James Moffitt musician
jamesfmoffitt@gmail.com

Please note that testimony submitted less than 24 hours prior to the hearing, improperly identified, or
directed to the incorrect office, may not be posted online or distributed to the committee prior to the
convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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From: mailinglist@capitol.hawaii.gov
Sent: Wednesday, March 1, 2017 7:30 AM
To: FINTestimony
Cc: cooksynergy@gmail.com
Subject: Submitted testimony for HB347 on Mar 1, 2017 13:00PM

HB347
Submitted on: 3/1/2017
Testimony for FIN on Mar 1, 2017 13:00PM in Conference Room 308

Submitted By Organization Testifier Position Present at Hearing
Thomas Cook Individual Support No

Comments: Please pass this measure. We need this so Department of Labor does not waste time on
people who are not employees. We need our people to be able to work. To narrow an interpretation
by DOL is hurting people and business. Thank you very much Tom Cook Maui

Please note that testimony submitted less than 24 hours prior to the hearing, improperly identified, or
directed to the incorrect office, may not be posted online or distributed to the committee prior to the
convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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