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March 15, 2017 

 
 To: The Honorable Gilbert S.C. Keith-Agaran, Chair,  
 The Honorable Karl Rhoads, Vice Chair, and 

Members of the Senate Committee on Judiciary and Labor 
 
Date: Wednesday, March 15, 2017 
Time: 9:00 a.m. 
Place: Conference Room 016, State Capitol 
  
From: Linda Chu Takayama, Director 
 Department of Labor and Industrial Relations (DLIR) 
 
 

Re:  H.B. No. 208 HD2 Relating to Labor 
 
 

I. OVERVIEW OF PROPOSED LEGISLATION  
This proposal seeks to amend chapter 386, Hawaii Revised Statutes (HRS), by 
adding three new sections relating to stop-work orders to Part IV and by amending 
sections 386-99 and 386-123, HRS. The bill authorizes the DLIR Director to issue 
and serve stop-work orders to employers not in compliance with section 386-121, 
HRS, and establishes penalties, enforcement, and protest procedures. The 
measure also requires employers subject to section 386-121, HRS, to post the 
name of the insurer and identity of the self-insured employer’s claim adjustor. 
The Department supports the intent of HB208 HD2 to help ensure all employers 
have the required workersꞌ compensation coverage as mandated by law and offers 
comments below. 
 

II. CURRENT LAW 
Section 386-99, HRS, requires the employer to post and maintain in places readily 
accessible to employees, information on benefit rights and claims for benefits. 
Section 386-123, HRS, holds the employer liable for penalties for failure to comply 
with section 386-121, HRS, which requires employers to secure workers’ 
compensation coverage. Section 386-121, HRS, also allows the Director to seek 
an injunction against employers who do not have workers’ compensation 
coverage. 
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III. COMMENTS ON THE HOUSE BILL 
The Department supports the intent of HB208 HD2 to help ensure all employers 
have the required coverage as mandated by law. However, as drafted, the 
proposal has some problematic aspects relating to current statute as well as 
operations. The Department is concerned with the unintended legal consequences 
of this measure, including due process, improper issuance of stop work orders, 
and liquidated damages. Therefore, the Department recommends deleting 
sections 1 and 2 in its entirety.  
 
Furthermore, as default businesses, especially mainland companies have no or 
limited assets in Hawaii it is difficult to collect penalties once issued. DLIR 
recommends adding language to the measure to secure a portion of the penalty 
through a surety bond or letter of credit. DLIR recommends adding language to 
section 3(b), on page 5, line 6 to by inserting after "circuit court" the following: 
 

after filing a surety bond or letter of credit with 
the Director in the amount equal to 10% of the penalty 
amount; 

 
To meet the intent of the measure, the Department recommends keeping the 
language struck out in the proposal beginning on page 5, line 20 through page 6, 
line 13. This existing statutory language allows the Director to enjoin the employer 
from carrying on business in the State. DLIR recommends reducing the existing 
statutory timeline of 30 days of non-compliance to 14 days in order to expedite 
compliance. Additionally, we would recommend clarifying where a lawsuit is filed, 
especially relating to out-of-state employers. DLIR offers the following amendment 
to the second paragraph of §386-123: 
  

In addition, if any employer is in default under 
section 386-121 for a period of [thirty] fourteen 
days, the employer may be enjoined, by the circuit 
court of the circuit in which the employer's principal 
place of business is located[,] in the State or where 
the violation occurred, from carrying on the 
employer's business anywhere in the State so long as 
the default continues, such action for injunction to 
be prosecuted by the attorney general or any county 
attorney if so requested by the director. 

 
Moreover, as a business owner may be associated with multiple companies under 
a different name or business type, DLIR recommends adding the following 
language to the measure to prevent a company from knowingly mispresenting 
themselves or closes the existing business and reopening the business under 
another name: 
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Stop work orders and any penalties imposed shall be 
effective against any successor entity that has one or 
more of the same principals or officers as the 
corporation, partnership or sole proprietorship 
against which the stop-work order was issued. 
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Testimony to the Senate Committee on Judiciary and Labor 
Wednesday, March 15, 2017 at 9:00 A.M. 

Conference Room 016, State Capitol 
 
 

RE: HOUSE BILL 208 HD2 RELATING TO LABOR 
 
 
Chair Keith-Agaran, Vice Chair Rhoads, and Members of the Committee: 
 
 The Chamber of Commerce Hawaii ("The Chamber") would like to provide comments 
regarding HB 208 HD2, which authorizes the Director of Labor and Industrial Relations or the 
Director's designee to issue and serve on an employer a stop-work order prohibiting the use of 
employee labor by the employer until the employer complies with certain provisions regarding 
security for payments of compensation to employees; also establishes penalties, enforcement, 
and protest procedures related to stop-work orders. 
 
 The Chamber is Hawaii’s leading statewide business advocacy organization, representing 
about 1,600+ businesses. Approximately 80% of our members are small businesses with less 
than 20 employees. As the “Voice of Business” in Hawaii, the organization works on behalf of 
members and the entire business community to improve the state’s economic climate and to 
foster positive action on issues of common concern. 
 

We appreciate the intent of the bill to ensure that all companies are on the same playing 
field in abiding by the laws and rules of the state. At the same time, we have some concerns on 
the lack of specificity on how investigations would take place, and what is the burden of proof on 
the department on issuing the stop-work order. A clear due process structure needs to be clarified 
as the penalties are both monetary and imprisonment. We also would ask that the Director or 
their designee be given latitude to issue a stop-work order rather than the law mandating them to 
do so. 
 

Please keep in mind that the Department of Commerce and Consumer Affairs, through its 
Regulated Industries Complaint Office (RICO) has the ability to cite for unlicensed activity, 
including non-compliance with workers compensation insurance and order a project to cease and 
desist. The City and County of Honolulu also has a similar ordinance which allows them to order 
a project to be stopped if it is based on public health and safety. 
 
 Lastly, we have concerns while this bill has genesis in the construction industry; it 
applies to all business and could adversely affect many other companies and industries.   
 
 Thank you for the opportunity to testify. 



 

 

  
 
 

 

March 13, 2017 

The Honorable Gilbert S.C. Keith-Agaran, Chair 
The Honorable Karl Rhoads, Vice Chair 
     and members 
Senate Committee on Judiciary and Labor 
415 South Beretania Street 
Honolulu, Hawaiʻi 96813 

RE: Support for HB208 HD2, Relating to Labor and Support for Amendments 

Dear Chair Keith-Agaran, Vice Chair Rhoads, and members: 

The Hawai‘i Construction Alliance is comprised of the Hawai‘i Regional Council of Carpenters; 
the Laborers’ International Union of North America, Local 368; the Operative Plasterers’ and 
Cement Masons’ Union, Local 630; International Union of Bricklayers & Allied Craftworkers, 
Local 1; and the Operating Engineers, Local Union No. 3. Together, the member unions of the 
Hawai‘i Construction Alliance represent 15,000 working men and women in the basic crafts of 
Hawai‘i’s construction industry.  

We support HB208 HD2, which would authorize the Director of Labor and Industrial Relations 
or the Director's designee to issue and serve on an employer a stop-work order prohibiting the 
use of employee labor by the employer until the employer complies with certain provisions 
regarding security for payments of compensation to employees and would establish penalties, 
enforcement, and protest procedures related to stop-work orders. 

The Hawaiʻi Construction Alliance has been extremely concerned by the increasing problem of 
unscrupulous employers not following laws designed to protect the health and safety of Hawaiʻi 
workers, in particular, Section 386, the Workers’ Compensation chapter. 

It is far too common for employers in Hawaiʻi — particularly in the construction industry — to 
not provide their employees with temporary disability insurance and workers’ compensation 
coverage. Often, this is due to employers fraudulently misclassifying workers as “independent 
contractors” or willfully neglecting to provide such coverage in an attempt to cut costs and retain 
profits. This sort of behavior is unacceptable and actively harms Hawaiʻi workers and families. 
 
Last year, the legislature passed HB2363, which was signed into law as Act 187. This bill, 
among other things, increased fines for employers who did not have Workers’ Compensation 
coverage. At the time, we believed that increasing fines would serve as a sufficient deterrent to 
cause unscrupulous contractors to think twice before flouting the law. 
 
Unfortunately, unscrupulous contractors continue to operate – as was discovered at the recent 
raids at the Maile Sky Court and Polynesian Plaza construction projects in Waikīkī. Thus, we 
strongly believe that the Department of Labor and Industrial Relations ought to be given another 
enforcement tool – the issuance of stop-work orders – to further deter bad actors and to prevent 
workers who aren’t provided coverage from being placed into unsafe situations. 
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Stop-work orders would be a “last-resort” option for DLIR, but we believe that this type of tool 
will be effective in preventing workers from being made to work without proper coverage. We 
note that several other states have the ability to issue stop-work orders to employers who do not 
have proper workers’ compensation coverage, including: 
 

 California (Cal. Labor Code §3710); 
 Connecticut (Conn. Gen. Stat §31-76a and §31-288(g)); 
 Florida (Fla. Stat. §440.107); 
 Massachusetts (Mass. Gen. Laws. Ch. 152, §25C); 
 New Jersey (N.J. Rev. Stat. §34:20-1); 
 New York (N.Y. Work Comp Law §141-A); and 
 Washington State (Wash. Rev. Code §51.48.022). 

 
By virtue of these states’ abilities to issue stop-work orders, their workers enjoy more protections 
and, by extension, safer job sites. We believe Hawaiʻi workers deserve the same. 
 
We note that various industry stakeholders have been working together among themselves and 
with DLIR to develop amendments to address concerns which have been raised. We understand 
that Pacific Resource Partnership is proposing amendments in their testimony which would 
address some of these concerns. We support the amendments being proposed by Pacific 
Resource Partnership. 
 
We also recognize that your committee heard a similar bill, SB854, which pertained to stop-work 
orders for employers who do not comply with certain provisions regarding security for payments 
of compensation to employees. We note that this bill is unlikely to meet internal legislative 
deadlines on the House side, and therefore we request that your committee consider 
incorporating language from SB854 into HB208 to establish penalties for employers who 
commit wage violations. We defer to the Department of Labor and Industrial Relations and 
other industry stakeholders as to specific workable language in regard to penalties for employers 
who commit wage violations. 
 
In closing, we strongly ask for your committee’s favorable action in amending and approving 
HB208 HD2. 
 

Mahalo, 

 

Tyler Dos Santos-Tam 
Executive Director 
Hawai‘i Construction Alliance 
execdir@hawaiiconstructionalliance.org 



 
 

 
 
 
March 14, 2017 
 
Senate Committee on Judiciary and Labor 
 
Chair Gilbert S.C. Keith-Agaran  
Vice Chair Karl Rhoads  
 
Statement of the Hawaii Regional Council of Carpenters – Support for HB 208 H.D. 2 
 

 
Aloha Chair Keith-Agaran, Vice Chair Rhoads and Members of the Committee: 
 
The Hawaii Regional Council of Carpenters strongly supports HB 208 H.D. 2, which 
would authorize the Department of Labor and Industrial Relations Director or the 
Director’s designee to issue a stop-work order prohibiting the continued use of employee 
labor until the employer complies with the law.  
 
Stop-work orders would be a “last-resort” option for DLIR, but we believe that this type 
of tool will be effective in preventing workers from being made to work without proper 
coverage. We note that several other states can issue stop-work orders to employers who 
do not have proper workers’ compensation coverage, including: 
 
• California (Cal. Labor Code §3710); 
• Connecticut (Conn. Gen. Stat §31-76a); 
• Florida (Fla. Stat. §440.107); 
• Massachusetts (Mass. Gen. Laws. Ch. 152, §25C); 
• New Jersey (N.J. Rev. Stat. §34:20-1); 
• New York (N.Y. Work Comp Law §141-A); and 
• Washington State (Wash. Rev. Code §51.48.022). 
 
By these states’ abilities to issue stop-work orders, their workers enjoy more protections 
and, by extension, safer job sites. We believe our local workers deserve the same. 
 
We support proposed amendments for a possible SD 1, that takes into account the 
collaborative effort by the Department of Labor and industry stakeholders to refine the 
bill to ensure it works as intended. 
 
Thank you for the opportunity to voice our opinion. 
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March 15, 2017 
 
TO: HONORABLE GIL KEITH AGARAN, CHAIR HONORABLE KARL 

RHOADS, VICE CHAIR AND MEMBERS OF THE SENATE COMMITTEE 
ON JUDICIARY AND LABOR 

SUBJECT: COMMENTS REGARDING H.B. 208, HD2 RELATING TO LABOR.  
Authorizes the Director of Labor and Industrial Relations or the Director's 
designee to issue and serve on an employer a stop-work order prohibiting the use 
of employee labor by the employer until the employer complies with certain 
provisions regarding security for payments of compensation to employees. 
Establishes penalties, enforcement, and protest procedures related to stop-work 
orders. (HB208 HD2)  

Committee Hearing 
 DATE: March 15, 2017 
TIME: 9:00 a.m. 
PLACE: Room 016 

 
Dear Chair Keith Agaran, Vice Chair Rhoads and Members of the Committee, 
 
The General Contractors Association of Hawaii (GCA) is an organization comprised of over five 
hundred general contractors, subcontractors, and construction related firms. The GCA was 
established in 1932 and is the largest construction association in the State of Hawaii. The GCA’s 
mission is to represent its members in all matters related to the construction industry, while 
improving the quality of construction and protecting the public interest.  
 
The GCA has comments regarding H.B. 208, HD2, Relating to Labor and will continue to 
work with proponents of this measure to ensure proper safeguards are put in place to 
protect all parties involved. While GCA appreciates the intent of this legislation and the 
requirement that all employers comply with the law to a safe work environment to protect from a 
work related injury, GCA requests that employers are afforded due process if accused of such 
non-compliance and that the law ensures if there is one contractor on the job that is in non-
compliance with their workers compensation it does not stop the entire project but only 
essentially stops the violator from its work.   
 
H.B. 208, HD2, Relating to Labor, proposes to allow the Department of Labor and Industrial 
Relations (DLIR) to issue and serve on any employer, whether it be in construction or any other 
industry, an immediate order to stop work due to non-compliance with Section 386-121, 
compliance with Workers Compensation. The proposal lacks specifics on how DLIR would 
investigate such non-compliance or what burdens the DLIR may have to prove prior to issuing 
an order to stop work. This bill also indicates that the failure to observe a stop work order is a 
misdemeanor punishable by imprisonment not exceeding one year or by a fine not exceeding 
$10,000, or both. Furthermore an employee affected shall be paid for time lost not to exceed 10 

1065 Ahua Street 
Honolulu, HI  96819 
Phone: 808-833-1681 FAX:  839-4167 
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days, GCA questions whether or not it would depend on who receives the violation, for 
construction what if the violation is by the subcontractor – in that case is the entire project 
stopped or only the portion being performed by the subcontractor, does that mean the project can 
go on with other compliant contractors on the project?  
 
Under current law, the DLIR has the ability to request that the Attorney General petition the 
Court to enjoin a business from carrying on its business if an employer is in default of their 
workers compensation for a period of thirty days. See HRS Section 386-123. In addition, the 
Department of Commerce and Consumer Affairs through its Regulated Industries Complaint 
Office, known as RICO, has the ability to cite for unlicensed activity, including non-compliance 
with workers compensation insurance and order a project to cease and desist. The City and 
County of Honolulu also has a similar ordinance which allows them to order a project to be 
stopped if it is based on public health and safety. See Revised Ordinances of Honolulu, Article 7, 
Section 18-7.5.  
 
GCA respectfully requests the Committee consider safeguards for the protection of all parties 
involved to ensure any attempt to stop work is given full consideration and is supported by 
factual information. Such factual information should be as a result of a complete investigation 
supported by evidence of such an alleged violation. For these reasons, we respectfully request 
the Committee consider adding language that clearly articulates the standard the DLIR 
must satisfy before issuance of an order to stop work; provide an employer adequate notice 
or advance warning of such an allegation before an order to stop work is issued; allow an 
employer the ability to adequately respond and defend against such allegation before a stop 
work order is issued; and most importantly allow the employer to secure the place of 
employment for all employees and the public at large before issuance of a stop work order.  
 
GCA will continue to work with proponents of this measure to include such safeguards.  Thank 
you for the opportunity to present our views on this matter and for considering our requested 
language to ensure such enforcement mechanisms include proper safeguards for the employee, 
employer and the public at large.        
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