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ASSOCIATIONS. 
 
TO THE HONORABLE ANGUS L.K. MCKELVEY, CHAIR, 

AND MEMBERS OF THE COMMITTEE: 
 
My name is Nikki Senter, Chairperson of the Hawaii Real Estate Commission 

("Commission").  The Commission takes no position on this bill, and submits the 

following comments. 

The purpose of this bill is to permit annual condominium trust fund fees 

designated for educational purposes to be used to pay arbitrator’s fees by amending 

sections 514B-71 and 514B-162, Hawaii Revised Statutes ("HRS").  The bill also 

purports to authorize use of said trust fund to fund disputes among board members or 

those involving a managing agent and the option of binding arbitration if a mediation 

fails to resolve a dispute. 

The Commission supports the concept of alternative dispute resolution as an 

avenue for handling condominium disputes.  Arbitration, however, can be more costly 

than mediation. Thus, should this bill pass, the Commission requests that it retain 

discretion regarding allocation of funds to each program. 
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Should the Committee decide to pass this measure, the Commission requests 

that the language of the bill be amended in SECTION 3 by deleting the language in 

section 514B-71(a)(5), HRS, and amending it to read: 

"Support for arbitration of condominium related disputes …". 

The Commission also notes that the proposed amendment to section 514B-

71(a)(4) in SECTION 3 of the bill is duplicative as the current section does not exclude 

disputes among members of a board and those that involve an association managing 

agent. 

In addition, the proposed addition of subsection (d) to section 514B-161, HRS, in 

SECTION 4 is not necessary as nothing prohibits a party to a failed mediation from 

electing to pursue binding arbitration. 

Finally, the Commission notes that while SECTION 1 of the bill proposes to 

amend section 514A-121, HRS, and SECTION 2 of the bill proposes to amend section 

514A-121.5, HRS, those sections were superseded by section 514B-22, HRS. 

Thank you for the opportunity to provide comments on House Bill No. 1499. 



From: mailinglist@capitol.hawaii.gov 
Sent: Thursday, February 2, 2017 12:20 PM 
To: CPCtestimony 
Cc: richard.emery@associa.us 
Subject: Submitted testimony for HB1499 on Feb 9, 2017 14:00PM 
 

HB1499 
Submitted on: 2/2/2017 
Testimony for CPC on Feb 9, 2017 14:00PM in Conference Room 329 

Submitted By Organization Testifier Position 
Present at 

Hearing 

Richard Emery Associa Support Yes 

 
 
Comments: Allowing participants to voluntarily elect binding arbitration with a 
reasonable cost may result in faster resolutions and reduce court filings. 
 
Please note that testimony submitted less than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 
 
Do not reply to this email. This inbox is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 

mailto:webmaster@capitol.hawaii.gov


From: mailinglist@capitol.hawaii.gov 
Sent: Tuesday, February 7, 2017 1:36 PM 
To: CPCtestimony 
Cc: albertd@hawaiianprop.com 
Subject: Submitted testimony for HB1499 on Feb 9, 2017 14:00PM 
 

HB1499 
Submitted on: 2/7/2017 
Testimony for CPC on Feb 9, 2017 14:00PM in Conference Room 329 

Submitted By Organization Testifier Position 
Present at 

Hearing 

Al Denys 
Hawaii CAI LAC & 

Hawaiian Properties 
Oppose No 

 
 
Comments: Aloha, Oppose HB 1499. Mahalo. warmest aloha Al Denys 
 
Please note that testimony submitted less than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 
 
Do not reply to this email. This inbox is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 







Law Offices of Philip S.  Nerney, lllc  
a limited liability law company 

737 Bishop Street, Suite 2780, Honolulu, Hawaii 96813 

Phone: 808 537-1777 

Facsimile: 808 537-1776 

 

February 6, 2017 
 

Honorable Angus L.K. McKelvey 

Honorable Linda Ichiyama 

Committee on Consumer Protection & Commerce 

415 South Beretania Street 

Honolulu, Hawaii 96813 
 

 Re: HB 1499 OPPOSE IN ITS CURRENT FORM 

 

Dear Chair McKelvey, Vice-Chair Ichiyama and Committee Members: 

 

 HB 1499 would enable any party to a condominium dispute to 

impose binding arbitration upon another party who is unwilling to 

yield valuable legal rights and remedies, including the 

constitutional right to trial by jury.  That is problematic. 

 

 SB 200, in contrast, enables the use of condominium education 

trust fund money to subsidize the expense of binding arbitration 

when parties agree to use it.  That is a useful incentive. 

 

 In all events, well-settled precedent concerning arbitration 

includes the fundamental point that: “Without an agreement to 

arbitrate, a court may not force parties to engage in arbitration.”  

Douglass v. Pflueger Hawaii, Inc., 110 Hawaii 520, 135 P.3d 129, 

140 (2006). HB 1499 appears to be inconsistent with settled law. 

 

 The questions that a court would ask in the event of a 

challenge to HB 1499 are prescribed, see, Narayan v. Ritz-Carlton 

Development Co., 135 Hawaii 327, 333-334, 350 P.3d 995, 1001-1002 

(2015), as are the elements necessary to prove the existence of an 

enforceable agreement to arbitrate.  See, id.  There is a fair 

likelihood that a legal challenge to HB 1499 could succeed based 

on the questions and the elements that would be considered. 

 

 HB 1499’s proposed amendment of Hawaii Revised Statutes 

(“H.R.S.”) §§514B-161 and -162 would be subject to the provision 

in §514B-22(2) that proscribes “unreasonable impairment of 

contract.” That would be problematic because HB 1499 would 

certainly impair contracts.  Impairment of contract is also 

prohibited by U.S. Const., art. I, §10. 
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 Other problems can also be anticipated.  

 

The approach reflected in SB 200 is preferable to the approach 

reflected in HB 1499.  The committee is, therefore, respectfully 

requested to amend HB 1499 by adopting the content of SB 200.  

 

 

 

       Very truly yours, 

 

          Philip Nerney 

Philip S. Nerney 



From: mailinglist@capitol.hawaii.gov 
Sent: Sunday, February 5, 2017 5:25 PM 
To: CPCtestimony 
Cc: john-a-morris@outlook.com 
Subject: Submitted testimony for HB1499 on Feb 9, 2017 14:00PM 
 

HB1499 
Submitted on: 2/5/2017 
Testimony for CPC on Feb 9, 2017 14:00PM in Conference Room 329 

Submitted By Organization Testifier Position 
Present at 

Hearing 

John Morris Individual Support No 

 
 
Comments: My name is John Morris and I am testifying in support of HB 1499, which 
allows the condominium education trust fund to fund not only evaluative mediation but 
also arbitration. Reportedly, the fund established to promote evaluative mediation has a 
significant positive balance. In addition, not all disputes can be resolved by mediation 
and it is possible that arbitration might be necessary in some cases and might prevent 
condominium disputes from clogging the courts. Therefore, HB 1499 seems to serve a 
worthwhile purpose. Nevertheless, arbitration can be significantly more expensive than 
evaluative mediation. The Hawaii Real Estate Commission, which administers the 
evaluative mediation program, has currently capped the subsidy at a maximum of 
$3000, unless special circumstances exist. Therefore, perhaps the committee report for 
this bill could clearly state that the commission has the authority to establish criteria for 
arbitration under the terms of HB 1499. The bill already states that prior to filing 
arbitration with support from the condominium education trust fund, the parties must first 
attempt mediation, which is a good limitation that may reduce unnecessary arbitration. 
The committee report for this bill could also confirm that the commission can establish 
criteria for the maximum funding for any arbitration that proceeds in accordance with 
this proposed change in the law. Thank you for this opportunity to testify.  
 
Please note that testimony submitted less than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 
 
Do not reply to this email. This inbox is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 



From: mailinglist@capitol.hawaii.gov 
Sent: Saturday, February 4, 2017 2:26 PM 
To: CPCtestimony 
Cc: cporter@hawaiilegal.com 
Subject: *Submitted testimony for HB1499 on Feb 9, 2017 14:00PM* 
 

HB1499 
Submitted on: 2/4/2017 
Testimony for CPC on Feb 9, 2017 14:00PM in Conference Room 329 

Submitted By Organization Testifier Position 
Present at 

Hearing 

Christian Porter  Individual Support No 

 
 
Comments:  
 
Please note that testimony submitted less than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 
 
Do not reply to this email. This inbox is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 



Richard J. Port  
1600 Ala Moana Blvd. #3100  

Honolulu, Hawaii  96815  

Tel 808-941-9624  

e-mail:  portr001@hawaii.rr.com  
 

 
Measure:  HB 1499 Relating to Condominium Associations 
Date and Time of Hearing: 2:00 p.m. Thursday, February 9, 2017 
Committee:  The Committee on Consumer Protection & Commerce  
 
Aloha Rep, McKelvey and Members of your Committee, 
 
Thank you for this opportunity to testify in strong support of HB 1499. 
 
I agree with the recommended amendments suggested by Jane Sugimura which she has 
made on behalf of the Hawaii Council of Association of Apartment Owners.  The  result will 
be that if HB 1499 is approved, most conflicts between condo boards and their owners will 
be able to be resolved without these owners coming to the legislature with ever more bills 
requesting your assistance. 
 
Please approve HB 1499. 
 
 

 
Richard Port 

mailto:portr001@hawaii.rr.com


From: mailinglist@capitol.hawaii.gov 
Sent: Tuesday, February 7, 2017 9:42 PM 
To: CPCtestimony 
Cc: Schoenecker@email.Phoenix.edu 
Subject: Submitted testimony for HB1499 on Feb 9, 2017 14:00PM 
 

HB1499 
Submitted on: 2/7/2017 
Testimony for CPC on Feb 9, 2017 14:00PM in Conference Room 329 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

JOY SCHOENECKER Mauna Luan Support No 

 
 
Comments: We support mediation and arbitration to resolve disputes between condo 
owners and their boards, and accordingly it supports the intent and purpose of this bill  
 
Please note that testimony submitted less than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 
 
Do not reply to this email. This inbox is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 
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