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Chair Keith-Agaran and Members of the Committee:

The Department of the Attorney General supports this Administration bill. The
purposes of this bill are to partially restore a previously existing section of the State’s
nonprofit corporation law that allowed a domestic nonprofit corporation to convert to a
foreign nonprofit corporation under certain circumstances, to clarify provisions
concerning a director’s statutory duties, and to make technical amendments to
provisions regarding dissolution of certain nonprofit corporations.

A. Conversion Provisions.

The Attorney General proposed legislation in 2012 (H.B. No. 2458) repealing
section 414D-207, Hawaii Revised Statutes (HRS), which allowed a domestic nonprofit
corporation to convert to a foreign corporation “or any other business entity.” The
reason for repealing section 414D-207, HRS, was that, as written, the statute at the time
allowed the diversion of charitable assets for use in for-profit activities in situations
where a domestic nonprofit corporation could solicit and receive charitable donations
intended for charitable purposes and then convert the entity to a foreign for-profit entity
and use those charitable donations for the benefit of shareholders of a corporation or
members of a limited liability company. H.B. No. 2458 was signed into law on April 20,

2012, as Act 37. In hindsight Act 37 went too far. When the Legislature repealed
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section 414D-207, HRS, it also prevented domestic nonprofit corporations from
converting to foreign nonprofit corporations.

This bill, if passed, will restore a portion of repealed section 414D-207, HRS, by:
(a) authorizing domestic nonprofit corporations to convert to foreign nonprofit
corporations; (b) creating a procedure regarding conversion; and (C) enacting provisions
regarding the legal effect of a conversion.

Procedure

A domestic nonprofit corporation may convert into a foreign nonprofit corporation
if: (a) the board of directors approves a plan of conversion in the manner prescribed by
law; (b) the conversion is permitted and complies with the law of the state or country in
which the converted entity will be incorporated; and (c) the corporation has members
and the members of the domestic nonprofit corporation become members of the
converted entity.

The proposed new section also allows for the abandonment of conversion before
the time the conversion becomes effective. In addition, the bill provides for the filing
with the State of articles of conversion.

Effect of Conversion

This bill contains provisions regarding the effect of conversion, in that after
conversion the converted entity continues to exist and owns all property of the
converting entity and its liabilities and obligations. The converted entity remains subject
to civil proceedings in Hawaii and must irrevocably appoint an agent for service of
process in Hawaii.

B. Director’s Statutory Duties.

The duties of directors of nonprofit corporations are set forth in section 414D-
149, HRS. At common law, directors of nonprofit corporations (as well as trustees of
charitable trusts) have a duty of loyalty. Section 414D-149, HRS, does not presently
expressly recognize a duty of loyalty, although a director’s duty to act “in good faith”
also implies such a duty. Likewise section 414D-155, HRS, implies a duty of loyalty.
This bill amends sections 414D-149 and 414D-155, HRS, to expressly recognize that a
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director has a duty of loyalty. The express duty of loyalty will help to educate directors of
their duty of loyalty and to better protect the nonprofit corporation.

C. Technical Amendments.

The bill amends section 414D-233, HRS, to clarify that no assets of a dissolving
corporation shall be transferred or conveyed until after twenty business days, rather
than just twenty days, after the corporation gives the Attorney General the required
notice of intent to dissolve.

We respectfully request that the Committee pass this bill as is.
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[ write in support of HB 1027, HD1, SD1 which imposes a duty of loyalty on
directors and officers of nonprofit corporations, recodifies provisions that
would allow nonprofit corporations to convert into and out of domestic
nonprofit corporations, and gives the Attorney General additional time to
review proposed dissolutions of nonprofits. AFP Aloha Chapter appreciates
the efforts being made in this proposed legislation to make easier the
conversion of a local nonprofit entity to a foreign nonprofit entity or vice
versa.

Thank you for the opportunity to testify in support of HB 1027, HD1, SD1.
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From: mailinglist@capitol.hawaii.gov

To: JDLTestimony

Cc:

Subject: Submitted testimony for HB1027 on Mar 29, 2017 09:30AM
Date: Friday, March 24, 2017 7:33:11 PM

HB1027

Submitted on: 3/24/2017
Testimony for JDL on Mar 29, 2017 09:30AM in Conference Room 016

Submitted By Organization TeSt.'f.'er Presept at
Position Hearing
Trever Asam I Individual I Support I Yes

Comments: Aloha, Chair Agaran, and members of the Committee, | am a private
practice attorney and specialize in representing nonprofit corporations. Several years
ago, certain provisions of the Hawaii Nonprofit Corporations Act relating to
conversions of nonprofit corporations were deleted from the HRS. This was
apparently done to prevent a specific type of transaction in which a nonprofit could
be "converted" into a for-profit. When the changes were made, however, the entire
section addressing "Conversions" was deleted. This had significant and unintended
consequences, including that nonprofit corporations from other States could no
longer become Hawaii nonprofit corporations. The proposed changes restore parts of
the model act (used across the country) and would permit, for example, a California
nonprofit corporation to "covert” to become a Hawaii nonprofit corporation. The
sections that previously caused problems are still kept out of the Code. | believe
these are good changes, and | thus support the bill. Thank you for your time.

Please note that testimony submitted less than 24 hours prior to the hearing,
improperly identified, or directed to the incorrect office, may not be posted online or
distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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