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To:  The Honorable Sylvia Luke, Chair 

and Members of the House Committee on Finance 
 

Date:  Thursday, February 23, 2017 
Time:   12:00 P.M. 
Place:  Conference Room 308, State Capitol 
 
From:  Maria E. Zielinski, Director 
  Department of Taxation 
 

Re:  H.B. 1012, H.D.1, Relating to Real Estate Investment Trusts 
 

The Department of Taxation (Department) appreciates the intent of H.B. 1012 H.D. 1 and 
provides the following comments for your consideration.   

 
The original H.B. 1012 temporarily disallows the deduction for dividends paid by a Real 

Estate Investment Trust (REIT) for a period of 15 years, except for dividends generated from 
housing that is affordable to households with incomes at or below 200% of the median family 
income.  The House Committee on Housing amended the measure, allowing a REIT that 
generates income from trust-owned housing for households with incomes at or below 140 
percent of the median family income, as determined by the United States Department of Housing 
and Urban Development.  The original draft allowed the deduction for trust-owned housing for 
households with income at or below 200 percent of the median family income.  H.D. 1 has a 
defective effective date and is repealed on December 31, 2032.    

 
First, the Department notes that this measure relies upon the study “Real Estate 

Investment Trusts in Hawaii: Analysis and Survey Results” produced by the Department of 
Business, Economic Development & Tourism Research and Economic Analysis Division 
(Report) which was issued in September 2016.  Section 1 of this Report concluded the dividends 
paid deduction resulted “in $36,000,000 in corporate income tax revenue being forgone that the 
State”.  However, it is very important to remember that this conclusion is not the equivalent to a 
revenue gain, if the deduction were disallowed.  Meaning that the repeal of the dividends paid 
deduction is highly unlikely to result in a $36,000,000 gain to the State. 

 
While a REIT must report all of its income on a tax return, it is not mandatory to report 

all of its allowable deductions.  This is because the dividends paid deduction alone will eliminate 
any tax liability.  In other words, to properly estimate a revenue gain, we must also consider the 
other allowable deductions that can be used to offset tax liability, as well as behavioral responses 
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due to tax planning.  The repeal of the dividends paid deduction is only one of many variables 
that must be considered in determining any potential revenue gain. 

 
Second, the Department notes that it always prefers conformity with the Internal Revenue 

Code (IRC) where possible, as it provides clear guidance to both the Department and to 
taxpayers; the Internal Revenue Service has issued substantial guidance in the form of rules and 
regulations, and there are many court decisions regarding the various sections of the IRC.  
Conformity greatly minimizes the burden on the Department and taxpayers, thereby assisting 
compliance with Hawaii's tax law. 

 
Finally, if the Committee wishes to advance this measure, the Department is able to 

implement this measure with the current effective date. 
 
Thank you for the opportunity to provide comments.  
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Representative Sylvia J. Luke, Chair 
Representative Ty J.K. Cullen, Vice Chair 
House Committee on Finance 
 
Comments and Concerns in Strong Opposition to HB 1012, H.D. 1, Relating 
to Real Estate Investment Trusts (REITs); Disallows Deduction for 
Dividends Paid. 
 
Thursday, February 23, 2017, 12:00 p.m., in Conference Room 308 
 
The Land Use Research Foundation of Hawaii (LURF) is a private, non-profit research 
and trade association whose members include major Hawaii landowners, developers 
and a utility company.  LURF’s mission is to advocate for reasonable, rational and 
equitable land use planning, legislation and regulations that encourage well-planned 
economic growth and development, while safeguarding Hawaii’s significant natural and 
cultural resources, and public health and safety. 
 
HB 1012, H.D. 1.  The purpose of this bill is to temporarily disallow the deductions for 
dividends paid by real estate investment trusts for a period of fifteen years, but with an 
exception for dividends generated from trust-owned housing that is affordable to 
households with incomes at or below 140 per cent of the median family income, as 
determined by the United States Department of Housing and Urban Development.   
Should HB 1012, H.D. 1 be adopted, for a period of fifteen years, REITs will be taxed on 
their net income in Hawaii, while REIT shareholders will continue to be taxed on 
dividend income received, resulting in a double tax.   
 
LURF’s Position.  LURF acknowledges the intent of this and prior, similar iterations 
of this measure given what may be perceived to be the potential for tax avoidance and 
abuse by foreign/mainland corporations and wealthy individuals through real estate 
ownership arrangements structured through REITs, however, stated justifications for 
this bill have not been proved or supported by any credible facts or evidence.   
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The State’s Final Report Has Failed to Validate the Alleged Purpose of, and 
Need for this Proposed Legislation. 

Given that an unwarranted change of a universal tax rule in place since 1960 could 
undoubtedly affect investments made by REITs in Hawaii, significantly reduce the 
availability of capital in this State, as well as result in other economic repercussions, the 
Legislature determined in 2015 that it was necessary and prudent to require support for 
this type of measure prior to considering its passage.  Thus, Act 239, Session Laws of 
Hawaii 2015, was passed which required the State Department of Business, Economic 
Development & Tourism (DBEDT) and the State Department of Taxation (DOTAX) to 
study the impact of REITs in Hawaii, and to present material facts and evidence which 
could show that such proposed legislation is in fact needed, and whether the State’s 
economy will not be negatively affected because of taking the action proposed.   

An interim report was released in December 2015 (the “Interim Report”),1 followed by a 
final report issued in September 2016 (the “Final Report”),2 however, even the Final 
Report appears preliminary at best; is based on assumptions and estimates; relies on 
inconclusive results of surveys admittedly taken with a small sample size and low 
response rate; and is fraught with uncertainties, inconsistencies and weighting errors, 
making it unfeasible and ill-advised to rely upon for presenting any conclusive 
calculations or impacts. 

Inquiries which critically must be, yet have not been proficiently or accurately addressed 
in the Final Report, include the amount of income the State would in fact receive as a 
result of the proposed legislation,3 especially given the likelihood that REIT investment 
in Hawaii will in turn decline (i.e., whether the proposed measure is fiscally reasonable 
and sound); and whether it would be possible to replace the billions of dollars in 
investments currently being made by REITs should they elect to do business elsewhere 
if this proposed legislation is passed. 

Incredibly, the current version of this HB 1012, H.D. 1 nevertheless relies on obscure 
findings contained in the Final Report, including an unsupported estimate by the 
DBEDT that in 2014, the deduction resulted in $36,000,000 in corporate income tax 
revenue being foregone, whereas the Interim Report included an express finding by 
DBEDT and DOTAX that the corporate income tax forgone was estimated to be $16.3 
million (at best) for the same year.4  No reliable basis or support whatsoever has been 
                                                           
1 Department of Business, Economic Development & Tourism Research and Economic Analysis Division. 
Real Estate Investment Trusts in Hawaii: Preliminary Data and Analysis - Interim Report.  December 
2015.   

2 Department of Business, Economic Development & Tourism Research and Economic Analysis Division. 

Real Estate Investment Trusts in Hawaii: Analysis and Survey Results.  September 2016.   

3 LURF understands that even the State DOTAX does not know how much tax income the government 
might receive as a result of the proposed legislation. 

4 This unsupported new “estimate” is included in HB 1012, H.D. 1 despite the previous express findings of 
DBEDT and DOTAX that the corporate income tax which the State could potentially forgo was estimated 
to be $16.3 million (which was the maximum amount within the range estimated) in 2014.  Interim 
Report, pp. 3, 20-21, 23. 
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presented in this bill to explain the approximately $20,000,000 increase in the estimate 
previously reported by DBEDT.   Moreover, the Final Report fails to include credible 
information regarding the amount of retail sales generated, and other positive economic 
contributions and impacts made by REITs in Hawaii which would effectively offset the 
tax revenue, if any, reportedly forgone by the State. 

Given the inaccuracy and unreliability of the questionable findings contained in the 
Interim and Final Reports, as well as the complete failure of said Reports to come to any 
meaningful and valid conclusions required to be made pursuant to Act 239, it should be 
brought to this Committee’s attention that another study on the economic impacts of 
REITs in Hawaii dated December 2015, was prepared by economic expert Paul H. 
Brewbaker, PhD., CBE for the National Association of Real Estate Investment Trusts 
(the “Brewbaker Study”).5  The Brewbaker Study concludes that the repeal of the 
dividend paid deduction (DPD) for REITs in Hawaii would likely result in a net revenue 
loss to the State due to a number and combination of negative consequences which 
would be experienced by the local economy. 

In view of the significant inconsistencies between the Final Report and the Brewbaker 
Study, LURF believes it would be irresponsible for this Committee to consider, let alone 
support HB 1012, H.D. 1 which may potentially stifle, if not reverse the current growth 
of the State’s economy, based on its reliance solely upon the untenable findings and 
conclusions contained in the Final Report, and must respectfully urge this Committee to 
at the very least, conduct an independent investigation and analysis of all the available 
facts and information relating to the disallowance of the DPD, and the potential 
financial and economic consequences thereof, prior to making any decision on this bill. 

LURF’s Opposition to HB 101, H.D. 1 is also Based on the Following Reasons 
and Considerations: 
 
1. The “Double-Tax” Resulting from this Proposed Measure is Contrary to 

the Underlying Intent of REITs. 
 

REITs are corporations or business trusts which were created by Congress in 1960 to 
allow small investors, including average, every day citizens, to invest in income-
producing real estate.  Pursuant to current federal and state income tax laws, REITs are 
allowed a DPD resulting in the dividend being taxed a single time, at the recipient level, 
and not to the paying entity.  Most other corporations are subject to a double layer of 
taxation – on the income earned by the corporation and on the dividend income 
received by the recipient.   

Proponents of this measure attempting to eliminate the DPD, however, appear to ignore 
that the deduction at issue comes at a price.  REITs are granted the DPD for good reason 
- they are required under federal tax law to be widely held and to distribute at least 90% 

                                                           
5 Paul H. Brewbaker, Ph.D., CBE. Economic Impacts of Real Estate Investment Trusts in Hawaii.  
December 2015. 
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of their taxable income to shareholders,6 and must also comply with other requirements 
imposed to ensure their focus on real estate.  In short, REITs earn the DPD as they must 
comply with asset, income, compliance and distribution requirements not imposed on 
other real estate companies. 

According to the Brewbaker Study, repealing the DPD for REITs would subject Hawaii 
shareholders to double taxation and may reduce future construction and investment by 
REITs locally, thereby resulting in revenue loss to the State.7  Moreover, replacement 
investor groups may likely be tax-exempt institutions such as pension plans and 
foundations which would generate even less in taxes from their real estate investments.8 

2. HB 1012, H.D. 1 is Contrary to the Tax Treatment of REITs Pursuant to 
Current Federal Income Tax Rules and Laws of Other States with an 
Income-Based Tax System. 

 
HB 1012, H.D. 1 would enact serious policy change that would create disparity between 
current Hawaii, federal, and most other states’ laws with respect to the taxation of REIT 
income.    

The laws of practically every state with an income-based tax system now allow REITs a 
deduction for dividends paid to shareholders.9  Hawaii, as well as other states which 
impose income taxes currently tax REIT income just once on the shareholder level (not 
on the entity level), based on the residence of the shareholder that receives the REIT 
dividends and not on the location of the REIT or its projects.   

By now proposing to double tax the REITs that do business in Hawaii as well as their 
shareholders, HB 1012, H.D. 1 would upset the uniformity of state taxation principles as 
applied between states.  Other states which have similarly explored the possibility of 
such a double tax over the past years have rejected the disallowance of the DPD for 
widely held REITs.  

Passage of this measure and the disallowance of the DPD would make Hawaii and New 
Hampshire the only two states to double tax widely held REITs as described above, 
despite the REITs continuing to be compelled to distribute their taxable income to 
shareholders as mandated by federal law. 

                                                           
6 The State of Hawaii thus benefits from taxes it collects on dividend distributions made to Hawaii 
residents. 

7 Brewbaker Study at pp. 1, 32, 38. 

8 Id. 

9 New Hampshire is reportedly the only state which imposes corporate income tax on widely-held REITs, 
however, while New Hampshire’s Gross State Product is comparable to Hawaii’s, REIT investment there 
amounts to only about twenty-five percent (25%) of that in this State. 
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3.   Hawaii REITs Significantly Contribute to, and Benefit the Local 
 Economy. 

Elimination of the DPD would result in a double taxation of income for Hawaii REITs 
which would certainly mitigate, if not extinguish interest and incentive in investing in 
Hawaii-based REITs, which currently contribute significantly to Hawaii’s economy.   

Results from the Final Report indicate that as of September 2016, approximately 42 
REITs operating in Hawaii reportedly held assets in the amount of an estimated $7.8 
billion at cost basis10, which has resulted in substantial economic activity in local 
industries including construction, retail, resort, healthcare and personal services, as well 
as employment for many Hawaii residents, and considerable tax revenues for the state 
and city governments.  Such tax revenues include State General Excise Tax (GET) on 
rents and retail sale of goods, business income tax on profits made by tenants, income 
tax from employment of Hawaii residents, and millions of dollars in property taxes.   
 
Proponents of this bill should be mindful that significant economic growth experienced 
in this State over the past few years, and which is expected to continue in the future, is 
undoubtedly attributable in part to REIT investment in Hawaii.  Outrigger Enterprises 
partnered with REIT American Assets Trust to successfully develop the Waikiki Beach 
Walk.  General Growth’ Properties’ expansion and renovation of the Ala Moana 
Shopping Center, as well as its partnering with Honolulu-based, local companies (The 
MacNaughton Group, The Kobayashi Group and BlackSand Capital) to develop the Park 
Lane residential condominium project is another example.  The capital invested in that 
project to construct additional retail space and luxury residences will reportedly exceed 
$1 billion, and the development will have created an estimated 11,600 full- and part-
time jobs and over $146 million of state revenue.  Taubman Centers, Inc., another REIT, 
also partnered with CoastWood Capital Group, LLC to revitalize Waikiki through the 
redevelopment of the International Market Place at a cost of approximately $400 
million.   
 
REIT projects have helped to support Hawaii’s construction industry immensely11 by 
providing thousands of jobs, and continue to significantly contribute to the local 
economy through development of more affordable housing (more than 2,000 rental 
housing units for Hawaii’s families, such as the Moanalua Hillside expansion of more 
affordable housing rentals), student housing near the University of Hawaii, health care 
facilities, offices, shopping centers (Pearlridge Center renovations), and hotels.    
 
Despite claims made by detractors, the multi-billion dollar investments and 
contributions to Hawaii’s economy made by REITs may not be so easily generated 
through other means or resources.  Attracting and obtaining in-state capital for large 
projects is very difficult.  The State should also be concerned with the types of entities 
willing and able to invest in Hawaii, and should be wary of private investors looking only 

                                                           
10 Final Report at pages 3, 15-16. 

11 In the past five years, REIT-related construction activity alone is estimated to have generated $3 billion 
in Hawaii GDP. 
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to make quick gains when the market is booming.  Because federal regulations preclude 
REITs from “flipping” properties, REITs are by law, long-term investors which help to 
stabilize commercial real estate prices, and which are also likely to become a part of the 
local community.   
 
4. The Tax Rule Changes Proposed by this Bill will Unfairly Affect REITs 

and the Small Investors Which Have Already Made Substantial 
Investments in Hawaii. 

 
The disallowance of the DPD and resulting increased taxation of REITs will reduce 
investment returns as well as dividend payments to shareholders, which will no doubt 
have a significant negative effect on future investment by REITs in Hawaii. 
 
Proponents of this bill attempt to minimize the negative consequences of disallowing the 
DPD by claiming that very few Hawaii taxpayers invest in REITs with property in 
Hawaii, however, LURF understands that in 2014 over 9,000 Hawaii investors had 
investments in over 70 public, non-listed REITs and received almost $30 million in 
distributions, and that tens of thousands more directly or indirectly own shares in stock 
exchange-listed REITs. 

Supporters also ignore the fact that tax law changes proposed by HB 1012, H.D. 1 will 
unfairly impact those publicly traded REITs which have already made substantial 
investments in Hawaii and have contributed greatly to the State’s economy in reliance 
on the DPD, which, as discussed above, is considered a fundamental principle of 
taxation applicable to REITs.  

If passed, this measure would strongly discourage future investment by REITs in 
Hawaii, which would ultimately impact jobs, reduce tax revenue and result in significant 
consequences for the State’s future economy. 

Conclusion.  LURF’s position is that the findings of the Final Report have failed to 
credibly present any material facts or circumstances to prove that this proposed 
legislation is in fact necessary, or that the State’s economy will significantly improve 
because of taking the action proposed.  The intent and application of HB 1012, H.D. 1 
thus arguably remain unreasonable, unwarranted, and exceedingly anti-business.  

Act 239, SLH 2015 was specifically enacted by the State Legislature to validate the 
alleged purpose of this bill, and the results of the Final Report were considered vital to 
confirm the need for this type of measure.  Therefore, based on the inability of said 
Report to convincingly and conclusively determine that the State’s economy will be 
negatively impacted as a result of the action proposed, or that this proposed legislation 
is otherwise warranted, and given that an unjustifiable change of a universal tax rule in 
place since 1960 could significantly reduce the availability of capital in this State, as well 
as result in other negative economic repercussions, LURF must strongly oppose HB 
1012, H.D. 1, and respectfully requests that this bill be held in this Committee. 
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SUBJECT:  INCOME, Disallow REIT Deduction for Dividends Paid  

BILL NUMBER:  HB 1012, HD-1 

INTRODUCED BY:  House Committee on Housing 

EXECUTIVE SUMMARY:  This bill would suspend for 15 years the dividends paid deduction 

that real estate investment trusts, or REITs, now enjoy.  The numerous REITs who now own and 

manage Hawaii real estate would be taxed like any other corporation doing business in Hawaii. 

SYNOPSIS:  Amends HRS section 235-2.3(b) to provide that section 857(b)(2)(B) (with respect 

to the dividends paid deduction for real estate investment trusts) shall not be operative for 

Hawaii income tax purposes, except that the deduction shall remain available for dividends 

generated from trust-owned housing that is affordable to households with incomes at or below 

140% of the median family income, as determined by the United States Department of Housing 

and Urban Development. 

Amends HRS section 235-71(d) to provide that for tax years beginning after December 31, 2017, 

no deduction for dividends paid shall be allowed for REITs for Hawaii income tax purposes. 

EFFECTIVE DATE:  Upon a date to be determined, applies to taxable years beginning after 

December 31, 2017.  Repealed on December 31, 2032. 

STAFF COMMENTS:  Currently under federal and state income tax law, a real estate 

investment trust (REIT) is allowed a dividend paid deduction, unlike most other corporations, 

resulting in that dividend being taxed once, to the recipient, rather than to the paying corporation.  

The proposed measure would make that section of the IRC inoperative for Hawaii income tax 

purposes for tax years beginning after 12/31/15, meaning that REITs would be subject to double 

taxation similar to other corporations. 

All state income tax systems in the United States, including ours, have a set of rules that are used 

to figure out which state has the primary right to tax income.  For example, most tax systems say 

that rent from real property is sourced at the location of the property, so if a couple in Florida 

rents out a property they own on Maui they can expect to pay our GET and our net income tax on 

that rent.  These sourcing rules, which do vary by state but are relatively consistent across state 

lines, are there to assure consistent and fair treatment between states. 

Sourcing rules, however, can yield strange results.  Here, there is a Hawaii Supreme Court case 

saying that when real property is sold on the installment basis under an “agreement of sale,” 

where the seller remains on title until the price is paid (although the buyer can live in the house), 

then the interest on the deferred payments is Hawaii source income and is subject to our net 

income tax and our GET.  There is also a Hawaii Tax Appeal Court case holding that when the 

seller instead finances the deal by taking a purchase money mortgage on the property, and does 
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not remain on title, then the mortgage interest is sourced to the residence of the seller, who in 

that case did not live in Hawaii.  In the second case the court applied the rule for income from 

intangibles such as interest, royalties, and dividends, which says that income is sourced to the 

residence of the recipient unless you can connect it with some active business that the recipient is 

conducting somewhere else. 

Real estate investment trusts (REITs) are source shifters.  For income tax purposes, they take in 

rent income, which is sourced to the location of the property being rented.  They don’t pay 

income tax on that income as long as they distribute the money to their shareholders as 

dividends.  The dividend income of their shareholders, on the other hand, is generally sourced to 

the residence of the shareholders.  So, the income that the property states expected to tax is 

instead taxed in the states in which the shareholders live.  And, to the extent that REIT shares are 

held by tax-exempt entities such as labor unions and retirement funds, passive income such as 

dividends may not be taxed at all.  Source shifting is an issue specific to state taxation. 

Apparently, the evil sought to be addressed by the bill is that REITs are in Hawaii, but do not get 

taxed because of the deduction allowed for dividends paid, while many REIT owners who 

receive the dividend income are either outside of Hawaii and don’t get taxed either because they 

are outside of Hawaii, or are exempt organizations that normally are not taxed on their dividend 

income.  Normally we like to have our income tax law conform to the Internal Revenue Code to 

make it easier for people and companies to comply with it, but our legislature has departed from 

conformity when there’s a good reason to do so (such as if it is costing us too much money).  

The issue is whether such a good reason exists here. 

REITs do pay general excise and property taxes on rents received and property owned – as do 

the rest of us who are fortunate enough to have rental income or property to our name. 
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February 23, 2017 
 
The Honorable Sylvia Luke, Chair 
House Committee on Finance 
State Capitol, Room 308 
Honolulu, Hawaii 96813 
 
RE: H.B. 1012, H.D.1, Relating to Real Estate Investment Trusts 
 
HEARING:  Thursday, February 23, 2017, at 12:00 p.m. 
 
 
Aloha Chair Luke, Vice Chair Cullen, and Members of the Committee. 
 
I am Myoung Oh, Director of Government Affairs, here to testify on behalf of the Hawai‘i 
Association of REALTORS® (“HAR”), the voice of real estate in Hawai‘i, and its 9,000 
members. HAR opposes H.B. 1012, H.D.1 which disallows the dividends paid deduction for 
Real Estate Investment Trusts (REIT) for a period of 15 years. 
 
In 1960, the United States Congress created REITs to allow all individuals the opportunity to 
invest in large-scale diversified portfolios of income producing real estate.  REITs are tied to 
all aspects of the economy, and has a major impact on our state and encompasses a full range 
of real estate including affordable housing developments, health care facilities, office 
buildings, shopping centers and hotels. 
 
These investments in Hawai‘i generate taxes to the State, such as through the workers and 
jobs it creates (income tax), the General Excise Tax for rental income and property taxes for 
the counties.   
 
Under this measure, it proposes to remove the income tax deduction for dividends from a 
REIT, thereby creating a double taxation of income.  HAR has concerns that this will 
become a disincentive to invest in Hawai‘i and negatively impact the economy through these 
investments in real estate. Some benefits of the REITS include renovation and 
redevelopment of Waikiki Beachwalk, Waikiki International Marketplace, and Moanalua 
Hillside Apartments. 
 
This measure will have a negative effect on Hawaii’s investment climate and undermine the 
State’s credibility as an attractive place to invest in new real estate projects.  
 
Mahalo for the opportunity to testify. 
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REGULAR SESSION OF 2017 

  
COMMITTEE ON FINANCE 

Representative Sylvia Luke, Chair 
Representative Ty J.K. Cullen, Vice Chair 

  
NOTICE OF HEARING 

  
DATE: Thursday, February 23, 2017 
TIME: 12:00 pm 
PLACE: Conference Room 308 

 
 
Aloha Chair Luke, Vice Chair Cullen, and Members of the Committee: 
 
We respectfully oppose HB 1012, HD1, Relating to Real Estate Investment Trusts (REITs) which 
temporarily disallows dividends paid deduction for REITs. 
 
Federal law requires REITs to be long-term investors. In Hawaii, REITs have brought stability as well as 
substantial economic growth to local industries in Hawaii including commercial real estate, construction, 
retail, healthcare, visitor industry and affordable housing. In 2015, REITs supported more than 11,700 
jobs and provided $95 million in tax revenue for the state. Hawaii has been fortunate that REIT 
investment has brought capital into the State to move projects forward that otherwise have lagged for 
many years. If this proposed legislation were to pass, it would strongly discourage future investment by 
REITs in Hawaii. This would ultimately impact jobs, reduce tax revenue and have very significant 
consequences for future projects. 
 
For the reasons mentioned above, we respectfully request that HB 1012, HD1 be held in Committee. Thank 
you for the opportunity to share our comments on this important issue with you. 
 
 
 
 

http://www.capitol.hawaii.gov/committeepage.aspx?comm=FIN&year=2017
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About PRP 
Pacific Resource Partnership (PRP) is a not-for-profit organization that represents the Hawaii Regional 
Council of Carpenters, the largest construction union in the state, and more than 240 of Hawaii’s top 
contractors. Through this unique partnership, PRP has become an influential voice for responsible 
construction and an advocate for creating a stronger, more sustainable Hawaii in a way that promotes a 
vibrant economy, creates jobs and enhances the quality of life for all residents. 



 
 

 
 
 
 
 
February 22, 2017 
 

 
Statement of the Hawaii Regional Council of Carpenters –  IN OPPOSITION 

H.B. 1012 H.D.1 
 

 
Dear Chair Luke and Members of the House Finance Committee: 
  
In 2015, REIT owned projects supported more than 11,700 jobs and $95 million in tax 
revenue for the state. Hawaii has been fortunate that REIT investment has brought capital 
into the State to move projects forward that otherwise have lagged for many years. 
 
REITs have helped to support Hawaii’s booming construction industry through various 
projects statewide, including the International Marketplace, Ala Moana Center and 
Moanalua Hillside Apartments, an affordable housing rental project.  
 
REITs represent affordable housing developments, health care facilities, office building, 
shopping centers and hotels. REITs have also provided more than 2,000 rental housing 
units for Hawaii’s families and, with the housing shortage, these units are important for 
our community.  
 
Many of our union contractors work regularly with REITs on developing various projects 
in various industries that all help to benefit our community, provide jobs for our members 
and boost our economy. 
   
If this proposed legislation were to pass, it could have the unintended consequence of 
discouraging future investment in Hawaii.  This would ultimately impact jobs, reduce tax 
revenue and have significant consequences. 
 
Thank you for the opportunity to voice our concerns. 
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Chair Luke, Vice Chair Cullen, and members of the Committee on Finance,  
 
The National Association of Real Estate Investment Trusts (NAREIT)1 thanks you for this opportunity 
to submit testimony in strong opposition to H.B. 1012, H.D. 1, which would “temporarily” (for 15 
years) eliminate the dividends paid deduction (DPD) for REITs except with respect to certain 
dividends from affordable housing.  
 
NAREIT opposes H.B. 1012, H.D. 1, because it is contrary to federal income tax rules and the existing 
laws of virtually every other state with an income-based tax system. Enacting this proposal would 
double tax REITs and signal Hawaii’s discouragement to long-term capital investment. This would 
potentially result in a reduction of millions of dollars of new REIT investment, a shift in property 
ownership to tax-exempt owners like pensions and endowments, and loss of revenue and significant 
jobs generated by REITs to the State. Accordingly, NAREIT respectfully asks this Committee to hold 
H.B. 1012, H.D. 1. 
 
REITs are a way for people- including Hawaii residents and others – to own professionally-
managed, rental real estate. Created by Congress in 1960, REITs are corporations that combine the 
investment dollars of many investors to own and operate rental properties that may include apartments 
(like Douglas Emmett’s Waena Apartments, which provides workforce housing); theme parks (like 
CNL Lifestyle Properties’ Wet’n’Wild Hawaii); shopping centers (like General Growth Properties’ 
Ala Moana Center and Washington Prime Group’s Pearlridge Center); hotels (like American Assets 
Trust’s Embassy Suites at Waikiki Beach Walk), healthcare facilities (like Healthcare Realty Trust’s 
Hale Pawaa medical office building), offices, and storage facilities. There are about 20 Securities and 
Exchange Commission (SEC)-registered REITs that have invested about $4 billion (as of Dec. 31, 
2015) in over 70 Hawaii properties (worth approximately $7.7 billion, based on the equity market 
capitalization of all equity REITs in the FTSE NAREIT All REITs Index as of Dec. 31, 2015). 
 
Unlike partnerships, LLCs or other C corporations, REITs are legally mandated to distribute all 
their taxable income to shareholders as dividends so their income is taxed once – at the 
shareholder level. In exchange for meeting this distribution requirement, federal law grants REITs a 
DPD. Like every other state with a corporate net income tax but New Hampshire, Hawaii follows 
federal law and allows a DPD. Thus, the income generated by REITs is reported by, and income taxes 
on such income are paid by, the shareholders of these companies to their state of residence. In fact, 
NAREIT’s membership includes almost 200 public REITs and hundreds of REIT mutual funds 
invested in those REITs. Many of these REITs (and the funds that own these REITs) own no 
properties in Hawaii yet distribute millions of dollars in dividends – taxable by Hawaii – to thousands 
of Hawaii shareholders. Hawaii is able to tax these dividends even though the rental income underlying 
the dividends is earned in other states. 
 
REITs benefit Hawaii by paying millions of dollars in taxes, creating jobs, and helping local 
communities. Hawaii economist Dr. Paul Brewbaker conducted a 2015 study on behalf of NAREIT 
that concluded that “[i]n just the past year REITs were associated with more than 11,700 jobs 
representing labor earnings of nearly $500 million and $95 million in tax revenue in Hawaii.” In fact, 
REITs –like other commercial property owners - pay millions of dollars in general excise taxes (GET), 
property taxes and conveyance taxes. By investing hundreds of millions of dollars in property 
upgrades, their tenants generate even more in GET revenue. For example, Taubman’s International 
Market Place (which opened last summer) is expected to pay in this current year over $1 million in 
                                                 
1 NAREIT is the worldwide representative voice of real estate investment trusts (REITs) and publicly traded real estate 
companies with an interest in U.S. real estate and capital markets. 

http://www.reitsacrossamerica.com/#/map/HI
https://www.reit.com/investing/investor-resources/reit-directories/reits-by-ticker-symbol
https://www.reit.com/investing/investing-reits/list-reit-funds
http://thereitwayhawaii.com/wp-content/uploads/2016/02/REITs-in-Hawaii-final-December-2015.pdf
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general excise tax and over $3 million in property taxes. Taubman also paid in total over $1.5 million 
in local conveyance taxes. The development of the center resulted in employment of over an estimated 
1,000 construction jobs, and after opening is expected to create 2,500 permanent jobs (including 
employment by tenants).  
 
If H.B. 1012, H.D. 1 were enacted, those REITs would be likely to modify their businesses to 
minimize double taxation and the anticipated Hawaii revenue, risking millions of dollars of 
capital investment and thousands of jobs. A new tax of 6.4% on net income in one state that does 
not exist in another state would encourage multi-state REITs to invest where the tax does not exist in 
order to maximize value to shareholders. The Department of Business, Economic Development and 
Tourism’s (DBEDT) REIT study released in September 2016 specifically notes that its “estimates do 
not take into account how REITs would change their behavior if the DPD were repealed.” For 
example, REITs may claim deductions or tax credits not currently claimed because currently the DPD 
fully offsets their income. At the same time, multi-state REITs likely would shift investments among 
the 48 states where double taxation is absent, and tax-exempt investors like pensions and endowments 
would fill the vacuum left by their departure and invest in more Hawaii real estate – resulting in no 
additional tax revenue for Hawaii.  
  
H.B. 1012, H.D. 1 discourages investment in affordable housing. REITs with office buildings or 
retail properties in Hawaii currently are encouraged to build workforce housing so their tenants have 
places to live and shop. Limiting the DPD only to income from affordable housing lowers already low 
margins, discouraging further investment in affordable housing. Investors would view 15 years as 
permanent, and would shift capital to states without double taxation. In fact, we understand that at least 
one large REIT declined to invest in a sizable Hawaii project due to the mere threat of this legislation.  
 
REITs are good for Hawaii: NAREIT urges this Committee to hold H.B. 1012, H.D. 1. Even 
though H.B. 1012, H.D. 1 purports to suspend the DPD temporarily (for 15 years) and exempt certain 
“affordable housing,” its enactment would be tantamount to repeal. Except for New Hampshire, every 
other state that imposes a corporate-level income tax allows the DPD for widely-held REITs. 
Accordingly, NAREIT urges this Committee to hold H.B. 1012, H.D. 1. 
 
To learn more about REITs in Hawaii, see NAREIT’s www.theREITwayHawaii.com.  
 

http://www.thereitwayhawaii.com/


 

 
 
 
 
 
 

 
 
February 22, 2017  

 
 
Honorable Sylvia Luke, Chair 
Honorable Ty J.K. Cullen, Vice Chair 
Committee on Finance  
State Capitol (conference room 308) 
415 South Beretania Street 
Honolulu, Hawaii 96813 
 
 
 
Re: Testimony in Opposition to House Bill No. 1012 relating to real estate investment trusts 
 

Dear Chair Luke, Vice-Chair Cullen and Committee Members: 

 On behalf of Taubman Centers, thank you for the opportunity to provide our testimony 
in opposition to House Bill No. 1012, which is being heard by the Committee on Finance on 
February 23, 2017 at 12pm.  House Bill 1012 would disallow the dividend paid deduction for 
real estate investment trusts (“REITs”) for a period of 15 years.   
 
 
Taubman Centers in Hawaii 
 

Taubman Centers is a publicly owned real estate investment trust engaged in the 
ownership, operation, management, development and leasing of 26 regional and outlet 
shopping centers in the U.S. and Asia.  We recently completed construction to redevelop 
International Market Place in Waikiki, Honolulu, Hawaii. The construction began in 2014 
with Queen Emma Land Company and our partner Coastwood Capital Group. The shopping 
center, which opened on August 25, 2016, will ultimately offer 90 retailers and 10 restaurants. It 
is designed to celebrate the rich history of the site and honor Queen Emma's legacy, while adding 
vitality and appeal to Waikiki for tourists and kama‘āina alike.  We are very excited about the 
center and are proud to be a part of the community. 

 
As part of our commitment to the local community, during the year 2016 we 

recognized the following organizations with donations of cash; The Daughters of Hawai’i 
($25,000), Hawaiian Music Hall of Fame ($25,000), Bernice Pauahi Bishop Museum ($25,000), 
The Waikiki Community Center ($30,000), Historic Hawai’i Foundation ($5,000) and Girl 
Scouts of Hawai’i ($2,500). 
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REIT Tax Treatment 
 
 We are organized, owned and operated in a manner to qualify as a REIT under the 
Internal Revenue Code for federal income tax purposes. A REIT is a conduit vehicle designed 
to allow many small investors to participate in real estate development and ownership. They are 
also owned by institutions comprised of state and local pension funds and 401K individual 
retirement plans.  Some of the requirements to qualify as a REIT include (1) ownership by at 
least 100 shareholders, (2) a prohibition on being closely held and controlled by limiting 
ownership by five or fewer persons to no more than a 50% interest in the REIT, (3) meeting 
certain asset and income tests to ensure we are primarily invested in real estate and operate 
it for rental purposes as a long term investor, and (4) paying out all of our taxable income as 
cash dividends to our shareholders which is not required by most other entity forms such as 
partnerships, LLCs and other c-corporations. Failure to meet these requirements results in 
losing our REIT tax status or in some circumstances harsh penalties like a prohibited 
transaction tax for not holding property as a long term investor in a rental real estate 
business. For meeting these stringent tests, Taubman Centers, like all REITs, is entitled to a 
deduction for dividends paid to our shareholders to reduce our taxable income.  It is this 
deduction afforded in the federal tax law and permitted by virtually all other states that 
House Bill No. 1012 would eliminate and disallow for Hawaii corporate income taxation for 
a period of 15 years. 
 
 Because of the forced dividend requirement to distribute all of its taxable income, a 
REIT’s taxable income is effectively taxed at the shareholder level by the state taxing the 
shareholder’s dividend income in their state of residence.  This allows for a single level of 
taxation at the shareholder level and no double taxation (i.e., it prevents taxation at both the 
entity level and again at the shareholder level) and is consistent with the treatment of investors in 
mutual funds that are treated as regulated investment companies for tax purposes.  For  REITs, 
state income taxation based on the shareholder’s residence is the uniform tax treatment in 
virtually all states that impose an income based tax system.  This results in state income taxation 
by Hawaii on dividends received by Hawaii residents who are shareholders in REITs that may 
own property and operations outside of the State.1 

 

                                                 
 

 

1 More than 9,300 individual investors in Hawaii receive $30 million in dividend each year  
Brewbaker, P.H., Ph.D., CBE. (2015, December). Economic Impacts of Real Estate Investment Trusts in Hawaii 
http://thereitwayhawaii.com/wp-content/uploads/2016/02/REITs-in-Hawaii-final-December-2015.pdf (Prepared for 
the National Association of Real Estate Investment Trusts® (NAREIT) 
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REIT Economic Benefits in Hawaii 

Approximately 80 REITs have invested in commercial real estate in Hawaii and are 
responsible for significant economic activity in the construction industry, resort industry, 
restaurant and retail industry, office and industrial leasing and others.2  Taubman alone invested 
over $475 million for the redevelopment of International Market Place. In addition, it will  
continue to require investment to fund significant capital expenditures on a recurring annual 
basis to maintain the property to our standards and provide the highest quality shopping 
destination for our shoppers and tenants.  

Such business activity generates substantial economic benefit for Hawaii, including 
providing jobs, as well as significant tax revenues for the State government.  The tax revenues 
include substantial general excise taxes on rents from tenants, on the sale of goods and services 
at retail by the tenants, and on construction activities. 

 In year 2015 REITs were associated with more than 11,700 jobs representing labor 
earnings of nearly $500 million and $95 million in tax revenue in Hawaii. And in the past five 
years REIT funded construction activity is estimated to have generated $3 billion in Hawaii 
GDP. 3 

Taubman Centers’ International Market Place shopping center is expected to pay in 
this current year over $1 million in general excise tax and over $3 million in property taxes.  To 
date we have paid in total over $1.5 million in local conveyance taxes. During the development 
of the center it resulted in employment of over an estimated 1,000 construction jobs and after 
opening is expected to create 2,500 permanent jobs (including employment by tenants), which 
generate both general excise tax revenues from construction work and individual income tax 
revenues from both the construction and permanent jobs. 

Hawaii residents own an estimated $2.5 billion in real estate equity through REITs, 
mutual funds and exchange traded funds that distribute more than $105 million in REIT 
dividends annually.  Approximately 9,300 individual investors in Hawaii receive $30 million 
each year in REIT distributions.4 House Bill No. 1012 resulting in double taxation to REIT 

                                                 
 

 

2 Brewbaker, P.H., Ph.D., CBE. (2015, December). Economic Impacts of Real Estate Investment Trusts in Hawaii 
http://thereitwayhawaii.com/wp-content/uploads/2016/02/REITs-in-Hawaii-final-December-2015.pdf (Prepared for 
the National Association of Real Estate Investment Trusts® (NAREIT) 
3 ibid 
4 ibid 
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and retail concepts which are on the cutting edge and brand new to the State of Hawaii.  Efficient REIT 
capital allows us to make infrastructure and other improvements which set the stage for projects like 
Shirokiya’s Japan Village Walk and Foodland Farms at Ala Moana Center. 
 
In prior year legislative sessions, we have testified in opposition to attempts to eliminate the deduction for 
dividends paid by REITs.  This testimony has focused on the following points: 

 
• If Hawaii enacts this legislation, it will be out of step with all other states with respect to the 

dividends paid deduction for REITs except New Hampshire, where we believe REIT investment 
has been inhibited. 

• The deduction for dividends paid by REITs results in a single level of taxation at the shareholder 
level which is consistent with how limited liability companies, Subchapter S corporations and 
partnerships that own real estate are taxed; changing this puts REITs at a disadvantage in relation 
to these other forms of doing business.  

• REITs produce a substantial level of economic benefits to the state of Hawaii in the form of jobs, 
general excise tax (“GET”), income tax from persons working or engaging in business at REIT 
properties, and real property taxes.  During 2016, GGP paid $10.3 million in real property taxes 
with respect to its three Hawaiian properties and $7.9 million in GET taxes on its rents.  It is 
unfathomable that there is a perception that REITs are not investing in the economic wellbeing of 
the state and its residents.  

• During 2012-2016, GGP has invested almost $1 billion in capital to construct additional retail 
square footage and residential condominiums based on the existing Hawaiian tax regime.  During 
the construction period, we estimated economic activity of 11,600 full- and part-time jobs and 
over $146 million of state revenue including indirect community benefits.  Post construction, the 
additional retail will produce an incremental $33 million of state revenue and 3,000 jobs annually. 

• Future expansion plans could be reconsidered if the attractiveness of investing in Hawaii relative 
to the rest of the United States is diminished through the enactment of this bill.      

 
In September 2016, the Department of Business, Economic Development & Tourism (“DBEDT”) released its 
final study on REITs in Hawaii.  While the report contains some relevant information, the final report merely 
reflects a historical look at REIT investment.  The report specifically notes that the estimates do not take into 
account changes in behavior, including the likelihood of reduced future REIT investment, if there is an 
additional impediment to earning a return caused by the lack of a dividends paid deduction.  Similarly, the 
report does not address the revenue loss to the State resulting from future reduced REIT investment. 
 
The DBEDT report finds that the average amount of corporate income tax forgone between 2009-2014 was 
$9.6 million.  It would be imprudent to enact this legislation in hopes of generating such a small amount of tax 
revenues, while risking billions of dollars of new REIT investments and the hundreds of millions of dollars of 
state revenues and thousands of jobs that would result from those investments. There has been significant 
focus that the DBEDT report reflects that for 2014, the amount of corporate income tax estimated to be 
foregone was $36 million.  We believe this was a one-time event and should not be viewed as the normal 
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SUBJECT:  INCOME, Disallow REIT Deduction for Dividends Paid  

BILL NUMBER:  HB 1012, HD-1 

INTRODUCED BY:  House Committee on Housing 

EXECUTIVE SUMMARY:  This bill would suspend for 15 years the dividends paid deduction 

that real estate investment trusts, or REITs, now enjoy.  The numerous REITs who now own and 

manage Hawaii real estate would be taxed like any other corporation doing business in Hawaii. 

SYNOPSIS:  Amends HRS section 235-2.3(b) to provide that section 857(b)(2)(B) (with respect 

to the dividends paid deduction for real estate investment trusts) shall not be operative for 

Hawaii income tax purposes, except that the deduction shall remain available for dividends 

generated from trust-owned housing that is affordable to households with incomes at or below 

140% of the median family income, as determined by the United States Department of Housing 

and Urban Development. 

Amends HRS section 235-71(d) to provide that for tax years beginning after December 31, 2017, 

no deduction for dividends paid shall be allowed for REITs for Hawaii income tax purposes. 

EFFECTIVE DATE:  Upon a date to be determined, applies to taxable years beginning after 

December 31, 2017.  Repealed on December 31, 2032. 

STAFF COMMENTS:  Currently under federal and state income tax law, a real estate 

investment trust (REIT) is allowed a dividend paid deduction, unlike most other corporations, 

resulting in that dividend being taxed once, to the recipient, rather than to the paying corporation.  

The proposed measure would make that section of the IRC inoperative for Hawaii income tax 

purposes for tax years beginning after 12/31/15, meaning that REITs would be subject to double 

taxation similar to other corporations. 

All state income tax systems in the United States, including ours, have a set of rules that are used 

to figure out which state has the primary right to tax income.  For example, most tax systems say 

that rent from real property is sourced at the location of the property, so if a couple in Florida 

rents out a property they own on Maui they can expect to pay our GET and our net income tax on 

that rent.  These sourcing rules, which do vary by state but are relatively consistent across state 

lines, are there to assure consistent and fair treatment between states. 

Sourcing rules, however, can yield strange results.  Here, there is a Hawaii Supreme Court case 

saying that when real property is sold on the installment basis under an “agreement of sale,” 

where the seller remains on title until the price is paid (although the buyer can live in the house), 

then the interest on the deferred payments is Hawaii source income and is subject to our net 

income tax and our GET.  There is also a Hawaii Tax Appeal Court case holding that when the 

seller instead finances the deal by taking a purchase money mortgage on the property, and does 
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not remain on title, then the mortgage interest is sourced to the residence of the seller, who in 

that case did not live in Hawaii.  In the second case the court applied the rule for income from 

intangibles such as interest, royalties, and dividends, which says that income is sourced to the 

residence of the recipient unless you can connect it with some active business that the recipient is 

conducting somewhere else. 

Real estate investment trusts (REITs) are source shifters.  For income tax purposes, they take in 

rent income, which is sourced to the location of the property being rented.  They don’t pay 

income tax on that income as long as they distribute the money to their shareholders as 

dividends.  The dividend income of their shareholders, on the other hand, is generally sourced to 

the residence of the shareholders.  So, the income that the property states expected to tax is 

instead taxed in the states in which the shareholders live.  And, to the extent that REIT shares are 

held by tax-exempt entities such as labor unions and retirement funds, passive income such as 

dividends may not be taxed at all.  Source shifting is an issue specific to state taxation. 

Apparently, the evil sought to be addressed by the bill is that REITs are in Hawaii, but do not get 

taxed because of the deduction allowed for dividends paid, while many REIT owners who 

receive the dividend income are either outside of Hawaii and don’t get taxed either because they 

are outside of Hawaii, or are exempt organizations that normally are not taxed on their dividend 

income.  Normally we like to have our income tax law conform to the Internal Revenue Code to 

make it easier for people and companies to comply with it, but our legislature has departed from 

conformity when there’s a good reason to do so (such as if it is costing us too much money).  

The issue is whether such a good reason exists here. 

REITs do pay general excise and property taxes on rents received and property owned – as do 

the rest of us who are fortunate enough to have rental income or property to our name. 

 

Digested 2/21/2017 



KIM COCO IWAMOTO, ESQ.

COMMITTEE ON FINANCE
Hearing on Thursday, February 23, 2017
12:00 P.M. in Conference Room 308      

Testimony in STRONG SUPPORT for HB1012 HD1

Dear Chair Sylvia Luke, Vice Chair Ty J.K. Cullen, and Committee Members,

As a Hawaii resident that has invested in real property and REITs, I am in STRONG 
SUPPORT of HB1012 HD1. 

Some of the opposition testimony warned your committee that the REIT investors, wealthy 
individuals and corporations, would utilize alternative state tax-deductions and we would not 
see a gain in our tax revenue. When they testify in person, please inquire into which 
alternative tax deductions their investors would use, then take note and close those loop 
holes next year. You can be assured, the wealthy and the corporations never leave a tax 
deduction on the table; they use what they can and carry the rest forward for use in future 
years.

When you look at some of the opposition’s charts and tables, you can see how high-ranking 
Hawaii is for REIT developments. Hawaii is also high-ranking for rise in real estate prices, 
rise in apartment rental prices, rise in homelessness. Coincidence or collateral damage? 
Land and labor in Hawaii are extremely limited resources. Most of the REIT developments 
cited in the opposition testimony created insurmountable competition for land and labor. 
Truly affordable housing projects cannot afford to compete against the inflated land or labor 
costs. It is clearly more profitable for REIT investors to develop air-conditioned storage units 
on land in the urban core that used to be, or should have been, affordable apartments for 
Hawaii’s working families. 

Is Hawaii’s own tax scheme making it more profitable for corporations to build storage, than 
to build affordable housing? We need to stop saying we need more affordable housing and 
we want to fix our homelessness crisis, if we are just going to turn around and give more 
subsidies to the kind of developments that contribute to, or perpetuate, these conditions.  

Hawaii’s REIT tax deductions underscore the regressiveness of our tax system to benefit 
the wealthy at the expense of the lowest income households. We need to mitigate this 
economic injustice by capturing the REIT taxes and increase the low-income renters and 
food tax credits.  

For these reasons, I urge your committee to pass HB 1012 as amended by HD 1.  Thank 
you for your time and consideration. 

PO Box 235191
Honolulu, HI 96823

kimcoco@kimcoco.com

mailto:kimcoco@kimcoco.com
mailto:kimcoco@kimcoco.com


  
 

 

 

316 Ilihau Street 
Kailua, HI  96734 
 
808-221-5955 
MSteiner@SteinerAssoc.com 

February 21, 2017 
   
HOUSE OF REPRESENTATIVES 
THE TWENTY-NINTH LEGISLATURE 
REGULAR SESSION OF 2017 
 
COMMITTEE ON FINANCE 
Representative Sylvia Luke, Chair 
Representative Ty J.K. Cullen, Vice Chair 
Members of the Committee 
 
RE: Testimony in Support of HB 1012 – Relating to Real Estate Investment Trusts 
 Hearing:    Thursday, February 23, 2017, 12:00 pm; Room 308 

Location:  Hawaii State Capitol, 415 South Beretania Street 
  

Aloha Chair Luke, Vice Chair Cullen and members of the Committee, 
 
My name is Michael Steiner and I am the principal of Steiner & Associates, a consulting firm.  As the former 
Executive Director of Citizens for Fair Valuation, I have worked for many years to bring equity to lessees and 
the State of Hawaii when dealing with Real Estate Investment Trusts (REITs).  
 
While I have previously submitted testimony in strong support for HB 1012 to the Committee on Housing, I 
would like to add that on February 11, 2017, the Star Advertiser reported on Governor Ige’s announcement 
to trim more than $21 million from his proposed budget for the Department of Education.  That is $21 
million dollars that will not be available to help the students of Hawaii.  However, that shortfall and more is 
recoverable by taxing the REITs on their Hawaii based earning through a state income tax.     
http://www.staradvertiser.com/2017/02/11/hawaii-news/revised-budget-trims-21-million-from-schools/  
 
HB 1012 is designed to help support the State of Hawaii and its citizens by requiring REITs to pay their fair 
share of services used via a state income tax.  It is estimated the state would receive between $30 and $60 
million annually in funds which are desperately needed to support and maintain our security, infrastructure, 
education, social services and government.  
 
It is time to take a stand and require REITs to contribute to the general well-being of Hawaii.     
 
Please protect the health of our Hawaii community and pass HB 1012. 
 
Mahalo nui loa. 
 

Michael Steiner 
Michael Steiner, CLM, Principal 
Steiner & Associates 

http://www.staradvertiser.com/2017/02/11/hawaii-news/revised-budget-trims-21-million-from-schools/
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State Capitol 

Representative Sylvia Luke 

Chair, Committee on Finance 

415 South Beretania Street 

Honolulu, Hawaii 96813 

 

Re:  Testimony in Opposition to House Bill 1012, H.D. 1, relating to Real Estate Investment 

Trusts/Feb. 23, 2017 Hearing at 12:00 P.M. 

 

Dear Representative Luke and Members of the Committee on Finance,           

 

We are submitting this testimony in strong opposition to House Bill 1012. We are 

respectively, the Managing Partner and Founder and Managing Partner of The Shidler Group, 

which is based in Honolulu and invests in the formation and capitalization of real estate-related 

companies and new investment initiatives, including the acquisition and ownership of individual 

properties and portfolios. The Shidler Group has created real estate investment trusts (REITs) 

that have invested in Hawaii and in the Mainland including Pacific Office Properties which is 

headquartered in Honolulu. 

 

This bill is very similar to bills introduced last year to eliminate the dividends paid 

deduction for public REITs.  The proponents of taxing REITs focus on two things.  First, there is 

a tax “loophole” that allows REITs to avoid paying corporate income tax to the State of Hawaii 

that needed to be closed – there is an injustice that needs to be fixed.  Second, in addition to the 

fairness argument, the proponents believe that the legislators, in these tough economic times, 

should be doing everything possible to increase tax revenue. 

 

First, we don’t believe that the way REITs are taxed should be considered a so-called 

“loop hole.”  You have to consider Congress’ motive for enacting this legislation back in 1960.  

Historically, commercial real estate in the United States has been owned by partnerships, or tax 

exempt institutions such as pension funds and foundations.  Partnerships pay no income tax; 

income is only taxed at the partner level.  However, a corporation is required to pay income tax 

at the corporate level and then the shareholders also pay tax on the dividends they receive.  

Therefore, corporations were at a distinct disadvantage to these other ownership structures when 

competing for the same assets.  By providing a tax deduction for dividends paid to shareholders 

(unlike regular corporations), taxable income is eliminated as long as the REIT is paying 

dividends equal to or greater than its taxable income.  This allows a REIT to operate for tax 

purposes like a partnership.  This also allows capital to be raised in regulated public markets for 

real estate investment and provides a way for small investors to invest in commercial real estate 

projects. 

 

Second, the proposed legislation in unlikely to generate anywhere near the estimates from 

the study commissioned by DBEDT.  Most states, including Hawaii, require corporations with 

operations in many states to use a 3-factor formula based on property owned in the state, payroll 

in the state, and sales in the state to determine how much of their worldwide taxable income will 
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be apportioned to the state.  You cannot estimate the tax revenue by multiplying the gain on the 

sale of an asset located in Hawaii by the corporate tax rate. 

 

Third, the DBEDT study completely underestimates the enormous amount of additional 

GET revenue that has resulted from REIT investment in Hawaii.  The study estimates that REITs 

generate $200 million per year in revenue.  However,  this does not include the GET paid on the 

construction of the Ala Moana Shopping Center and International Marketplace projects plus the 

additional GET on rental revenue – this alone would dwarf the potential additional corporate 

income tax revenue that would be raised from taxing REITs. 

 

Fourth, additional tax revenue, if any, will only be generated if this proposed legislation 

does not change the behavior of REITs operating in Hawaii.  The underlying assumption is that 

REITs will just absorb this additional cost.  We believe the more likely outcome is that they will 

divest themselves from their Hawaii assets over time, restructure to claim additional deductions 

or credits not currently claimed, and/or not make future investments in Hawaii.  If that is correct, 

the commercial properties will likely go back to being owned by partnerships and tax-exempt 

entities that pay no income tax to Hawaii.  We will have lost the benefits that resulted from REIT 

investment in return for nothing. 

 

States and municipalities across the country have offered corporations long-term tax 

breaks to attract investment and the jobs and tax revenues that result from that investment.  

Hawaii has not had to do that.  REITs have invested in Hawaii and we have benefited from that 

investment.  But, we now have proposed legislation would eliminate the dividends paid 

deduction for a 15-year period, with an exception for income derived from affordable housing 

(we also believe it will be extremely difficult and costly to calculate the taxable income that 

would qualify for the exemption).  Changing the rules after someone has already made a 

significant investment is simply bad public policy.  How confident would you be in investing in 

Hawaii after we change the rules after the fact and join New Hampshire to be the only two states 

in the country taxing REITs?  

 

Hawaii is in an enviable position.  We are already attracting the capital investment.  That 

investment is creating predictable tax revenues and jobs.  In 2015, corporate income tax 

represented one-half of one percent of the total tax revenue for the state.  It is uncertain whether 

this legislation will actually increase corporate tax revenue, but supporters of this legislation are 

willing to risk all the benefits we have derived from REIT investment in the hope of generating a 

negligible amount of additional tax revenue.  It is analogous to risking $10 to get an extra $1 - 

that is a very poor risk/reward trade off. 

 

On the surface, the sentiment of this legislation sounds simple and fair - “REITs should 

pay taxes like everyone else.”  But, it’s not that simple.  How fair is it to eliminate the 

opportunity for small investors to invest in commercial real estate?  Most commercial property 

owners do not pay income tax and they aren’t bringing operational expertise and the job creation 

that REITs do either.  Why should we give them a competitive advantage against REITs?  

Calculating and tracking the additional revenue generated from this legislation will be far from 

simple.   
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Hawaii stands to lose much more than we could possibly gain by passing this legislation.  

We urge you to not support this legislation. 

 

 

Sincerely, 

 

 

Lawrence J. Taff 

 

 

 

Jay H. Shidler 

 

 

 
 
 
 

 

   
 

 

 

 
 



Tia K. Teves 
 

 

February 22, 2017 
 
HOUSE OF REPRESENTATIVES 
THE TWENTY-NINTH LEGISLATURE 
REGULAR SESSION OF 2017 
 
COMMITTEE ON FINANCE 
Representative Sylvia Luke, Chair 
Representative Ty J.K. Cullen, Vice Chair 
Members of the Committee 
 
Re: Support for H.B. No. 1012, Relating to Real Estate Investment Trusts (REITs) 
 
Aloha Chair Luke, Vice Chair Cullen and members of the Committee: 
 
As a business person and community member concerned about Hawaii’s economy and 
long-term community development, I strongly support H.B. No. 1012, Relating to Real 
Estate Investment Trusts. 
 
This bill corrects a glaring loophole in our state income tax law that allows mainland 
corporations operating profitably as REITs in Hawaii to take the net income out of our state 
without paying income tax like the rest of us.  This results in a loss of $30 to $60 million 
annually to the state.  These funds are desperately needed to support the costs of 
education, social services, and other state commitments, which continue to struggle. 
 
There is more REIT-owned property in Hawaii per capita than any other state in the nation.  
And with our attractive real estate market, this will only increase in the future to further 
deplete our tax base.  Since the DBEDT study was completed in 2015, the value of REIT 
property in Hawaii has already grown by 50% to $16 billion.  Ala Moana Shopping Center, 
Pearlridge Shopping Center, Hilton Hawaiian Village, International Marketplace, plus 
hundreds of other properties owned by mainland companies operate here without paying 
any income tax.   
 
For these reasons, I urge the committee to pass H.B. No. 1012.  Thank you for the 
opportunity to testify. 



Representative Sylvia Luke, Chair 
Representative Ty J.K. Cullen, Vice Chair 
 
Matthew Friedman, PhD 
Contact: 303.898.9111 
 
Wednesday, February 22, 2017 
 
Support for H.B. No. 1012, Relating to Real Estate Investment Trusts 
 
I am a research economist who has spent the past year investigating the dividends paid 
deduction (DPD), a special tax deduction granted only to business entities known as Real 
Estate Investment Trusts (REITs), as one possible factor depressing Hawaii’s corporate 
income tax revenues. This deduction allows certain corporations engaged in real estate 
activities to deduct business profits distributed to shareholders from their net income, 
leaving the firm liable for little or no income tax. REITs are very active in Hawaii, in fact 
the state ranks top in the nation in terms of per capita REIT investment. With significant 
real property holdings and headquartered almost exclusively outside the state, these 
firms earn excess profits at the expense of the local business community and they are the 
probable culprits in a scheme that is robbing Hawaii’s tax system and eroding its tax base. 
 
My research, which will be presented to the public later this month, highlights the role 
the DPD plays in Hawaii’s trend of diminishing corporate income tax receipts. Hawaii 
has a top corporate income tax bracket of 6.4 percent, close to the national average of 7.2 
percent. And while that rate Hawai’i charges corporations on their earnings ranks ahead 
of more than a quarter of states, it still leaves Hawai’i dead last in the portion of tax 
revenue derived from corporate income. The question is clear: where is the leak? 
 
Careful analysis of state tax records, securities filings and property data shows that the 
dividends paid deduction is unfairly shrinking certain firms’ corporate tax liability by 
tens of millions of dollars annually for no clear purpose or benefit.  
 

This bill is an opportunity to reform an inefficient law that favors wealthy mainland 
interests over local businesses. Closing the DPD loophole and taxing REITs the same as 

other local firms is fair, equitable, and prudent. It will, without question, have a strictly 

positive impact on state corporate income tax receipts while simultaneously bolstering 
the competitiveness of local real estate firms competing against larger mainland interests. 
Eliminating the DPD loophole will restore fairness to the tax system and increase 
revenues, allowing the state to better invest in programs and infrastructure that will 
benefit the entire state – not just the wealthy foreigners currently benefiting from the 

special tax advantage that would be temporarily eliminated were this bill to become law.  
 
Over the lifetime of this legislation, the total tax revenue recovered for the state is 
likely to exceed $1 billion. 

 

The DPD is a special tax advantage that motivates firms to alter their organizational 

structure so as to enjoy their corporate profits tax free. This is the definition of a giveaway 
and it needs to end. It is bad for Hawai’i businesses and it is bad for Hawai’i taxpayers.  I 
urge the committee to pass H.B. No. 1012.  Thank you for the opportunity to testify.



Figure 2: Corporate Net Income Tax as a Portion of Total State Tax Revenues (2015) 

Source: U.S. Census Bureau, 2015 Annual Survey of State Government Tax Collections 
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OP?rust
February 23,2Ot7

OPSEU Pension Tiusr Fiducie du régime de
retraite du SEFPO

The Honorable Sylvia Luke, Chair and Committee Members
Comm¡ttee on Finance
HawaiiState Capitol, Rm. 308
Honolulu, Hl 96813

Dear Chair Luke and Committee Members:

RE: HB 1072 HDI Relating to Real Estate tnvestment Trusts

My name is Andy Alcock, D¡rector, Real Estate lnvestments, OPTrust, testifoing in opposition to HB 1012
HDl Relating to Real Estate lnvestment Trusts ("RElTs"). oPTrust is one of Canada's largest pension
funds, with net assets of over $tg billion CAD. The trust administers a defined benefit plan with almost
87,000 members and retirees.

OPTrust partnered with DeBartolo Development ("DeBartolo")to develop the Ka Makana Ali,icenter in
Kapolei. DeBartolo's vision and partnership with the Department of Hawaiian Home Lands ("DHHL")
were important factors in OPTrust's decision to invest in Hawaii. OPTrust's investments are made
through a very long vetting process, but more importantl¡ the investment in Ka Makana Ali,i was made
because of the sound ¡nvestment policies of both the State of Hawaii and its partnership with private
developers like DeBartolo. OPTrust invests across the globe. Many of those investments are made
through REIT structures, which provide a dividend exemption by law. The abiliÇ to invest in Ka Makana
Ali'i through a REIT structure was paramount to OPTrust's decision to invest in Hawaii.

REITs provide a way to finance projects that local investors or the State of Hawaíi would not be able to
provide' Eliminating the distríbution deduction for REITs will not provide the income to the State that
H81012 HDl envisions. Rather, it would be a detriment to the devetopment of many projects such as
low-income housing or future commercial developments, because it effectively would prevent investors
from making investments in the State of Hawaii. Should HB 1012 HD1 be passed, it would no longer be
efficient for oPTrust to make investments in the State of Hawaii, including phase 2 of the Ka Makana
Ali'i project. As result, oPTrust would be forced to invest elsewhere. Unfortunately, we also understand
and recognize that any changes in the law will have a very undesirable effect on DHHL,s budget.

We urge you to strongly oppose H81012 HDl Relatíng to REIT's, so that projects such as Ka Makana Ali,l
can continue to be built and add to Hawaii,s economic growth.

Thank you for this opportunity to testifu.

Yours truly,

Andrew Alcock
OPTrust

1 Adelaide Strcet East

Suite 1200

Toronto, ON M5C 347

TeL (416) ó81-6161
(Tøonm callingarea)

r-800.906-??38
(Toll-free inCanada)

Fa* (416) 681.6175

100247ß4.21

www.optrust.com
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DnB,rnroLo
DEVELOPMENT

February 23,2017

The Honorable Sylvia Luke, Chair and Committee Members
Committee on Finance
Hawaii State Capitol, Rm. 308
Honolulu, HI 96813

Dear Chair Luke and Committee Members

RE HB 1 012 HD I Relating to Real Estate Investment Trusts

My name is Rich Hartline, VP Development of DeBartolo Hawaii testifying in opposition to HB
1012 HDI Relating to Real Estate Investment Trusts.

DeBartolo Hawaii was able to develop the Ka Makana Ali'i in Kapolei because of our partnership
with a REIT organization. Financing a large project such as Ka Makana Ali'i is very difficult, and it
took many years of working through many financing markets, before financing was structured and
the project built. Ka Makana Ali'i is a long term project that will cost over $700 million to develop
and construct. DeBartolo and its partners are looking at ways to complete Phase 2 of the project.
Should the law affecting REIT's change, Phase 2 financing will get very difficult, thereby resulting
in either a delay in the project or the project stops.

The Ka Makana Ali'i Center is built on land that is on a very long term lease with the Department of
Hawaiian Home Lands. The rent generated by the center is used to provide services for native
Hawaiians and more importantly, to provide income to DHHL's general budget. Our ability to work
with a REIT, as a financing tool, was very important in the ability for the center be built and remains
important for the financing of Phase 2. At the time, flrnancing tools for a project of the size of Ka
Makana Ali'i were not readily available. The project was built because a REIT was able to see the
vision of the second city and the need to help enhance DHHL. Passage of HB 1012 HD1 will have a
very serious impact on the ability to finance Phase 2 of the project and operate Phase I which in turn
will have a definite impact upon DHHL's budget going forward.

REIT's provide a way to finance projects that local investors or the State are not be able to provide.
Taxing REIT's will not provide the income to the state that HB 1012 HDl envisions. Rather, it is a
detriment to the development of many projects such as low-income housing or future commercial
developments with state agencies such as DHHL that is necessary, because it effectively stops
investment made to the state by outside investors.

We urge you to strongly oppose HB 1012 HDI Relating to Real Estate Investment Trusts, so that
projects such as Ka Makana Ali'i can continue to be built and add to Hawaii's economic growth.

Thank you for this opportunity to testify

841 Bishop Street, Suite 1070, Honolulu, HI 96813 IPH 808.439.8400 IFX 808.439.8409 lwww.debartolodevelopment.com
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The Twenty-Ninth Legislature
Regular Session of 2017

HOUSE OF REPRESENTATIVES
Committee on Finance
Rep. Sylvia Luke, Chair
Rep. Ty J.K. Cullen, Vice Chair
State Capitol, Conference Room 308
Thursday, February 23, 2017; 12:00 p.m.

STATEMENT OF THE ILWU LOCAL 142 ON H.B. 1012, HD1
RELATING TO REAL ESTATE INVESTMENT TRUSTS

The ILWU Local 142 supports H.B. 1012, HD1, which temporarily disallows the deduction for
dividends paid by Real Investment Trusts (REITs) for a period of 15 years, but with an exception for
dividends generated from trust-owned housing that is affordable to households with incomes at or
below 140% of the median family income.

The State is losing out on millions of dollars in taxes because of because of the tax deduction for
dividends paid by Real Estate Investment Trusts.  REITs are able to avoid paying state taxes as long as
they distribute 90% of their taxable income to shareholders, who then pay taxes only in their home
states.  Most of the REITs with real estate holdings in Hawaii have shareholders/investors who do not
live in Hawaii.  Since REITs themselves currently enjoy a deduction for dividends paid, and most
shareholders are not Hawaii taxpayers, the State receives virtually NO taxes from real estate activity of
REITs in Hawaii.

The State can certainly use another revenue source.  Requiring REITs to pay income taxes would be
one means of generating revenues to support the services and programs needed to address a myriad of
issues facing our residents—including public education, early childhood education, homelessness and
affordable rental housing, access to quality health care, and support for the elderly and disabled as well
as their caregivers.

Those who oppose repealing the deduction argue that REIT investment will dry up.  We think this is
most unlikely.  Real estate in Hawaii is highly profitable.  Investors would be foolish to pull out of
Hawaii simply because of taxes they must pay.  Paying taxes should be considered a cost of doing
business.  Everyone should pay their fair share of taxes to benefit the entire community.  In fact, if this
bill is not passed, more corporations with real estate holdings may seek to convert into Real Estate
Investment Trusts in order to avoid paying taxes.  If that happens, the State could potentially lose even
more tax revenue.

S.B. 1012, SD1 calls for the law to be repealed in 15 years.  Although we believe repeal is not
necessary, removing the deduction for a temporary period is one way to test the true impact of the lost
deduction.  Will it drive REITs from Hawaii?  Or will REITs continue to do business in Hawaii and
will the added revenue allow the State to do more for its residents?

The ILWU urges passage of S.B. 1012, SD1.  Thank you for the opportunity to offer testimony on this
measure.
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The Twenty-Ninth Legislature
Regular Session of 2017

HOUSE OF REPRESENTATIVES
Committee on Finance
Rep. Sylvia Luke, Chair
Rep. Ty J.K. Cullen, Vice Chair
State Capitol, Conference Room 308
Thursday, February 23, 2017; 12:00 p.m.

STATEMENT OF THE ILWU LOCAL 142 ON H.B. 1012, HD1
RELATING TO REAL ESTATE INVESTMENT TRUSTS

The ILWU Local 142 supports H.B. 1012, HD1, which temporarily disallows the deduction for
dividends paid by Real Investment Trusts (REITs) for a period of 15 years, but with an exception for
dividends generated from trust-owned housing that is affordable to households with incomes at or
below 140% of the median family income.

The State is losing out on millions of dollars in taxes because of because of the tax deduction for
dividends paid by Real Estate Investment Trusts.  REITs are able to avoid paying state taxes as long as
they distribute 90% of their taxable income to shareholders, who then pay taxes only in their home
states.  Most of the REITs with real estate holdings in Hawaii have shareholders/investors who do not
live in Hawaii.  Since REITs themselves currently enjoy a deduction for dividends paid, and most
shareholders are not Hawaii taxpayers, the State receives virtually NO taxes from real estate activity of
REITs in Hawaii.

The State can certainly use another revenue source.  Requiring REITs to pay income taxes would be
one means of generating revenues to support the services and programs needed to address a myriad of
issues facing our residents—including public education, early childhood education, homelessness and
affordable rental housing, access to quality health care, and support for the elderly and disabled as well
as their caregivers.

Those who oppose repealing the deduction argue that REIT investment will dry up.  We think this is
most unlikely.  Real estate in Hawaii is highly profitable.  Investors would be foolish to pull out of
Hawaii simply because of taxes they must pay.  Paying taxes should be considered a cost of doing
business.  Everyone should pay their fair share of taxes to benefit the entire community.  In fact, if this
bill is not passed, more corporations with real estate holdings may seek to convert into Real Estate
Investment Trusts in order to avoid paying taxes.  If that happens, the State could potentially lose even
more tax revenue.

H.B. 1012, HD1 calls for the law to be repealed in 15 years.  Although we believe repeal is not
necessary, removing the deduction for a temporary period is one way to test the true impact of the lost
deduction.  Will it drive REITs from Hawaii?  Or will REITs continue to do business in Hawaii and
will the added revenue allow the State to do more for its residents?

The ILWU urges passage of H.B. 1012, HD1.  Thank you for the opportunity to offer testimony on this
measure.
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February 23, 2017 
 
TO: HONORABLE SYLVIA LUKE, CHAIR, HONORABLE TY CULLEN, VICE 

CHAIR, COMMITTEE ON FINANCE 

SUBJECT: OPPOSITION TO H.B. 1012, HD1, RELATING TO REAL ESTATE 
INVESTMENT TRUSTS. Temporarily disallows the deduction for dividends 
paid by real estate investment trusts for a period of 15 years, but with an 
exception for dividends generated from trust-owned housing that is affordable to 
households with incomes at or below 140% of the median family income.  

 
HEARING 

 DATE: February 23, 2017 
TIME: 12:00 p.m. 
PLACE: Capitol Room  309 

 
Dear Chair Luke, Vice Chair Cullen and Members of the Committee, 
 
The General Contractors Association of Hawaii (GCA) is an organization comprised of over five 
hundred general contractors, subcontractors, and construction related firms. The GCA was 
established in 1932 and is the largest construction association in the State of Hawaii. The GCA’s 
mission is to represent its members in all matters related to the construction industry, while 
improving the quality of construction and protecting the public interest.  
 
GCA is in opposition to H.B. 1012, HD1, Relating to Real Estate Investment Trusts (REITs), 
which proposes to eliminate the dividends paid deduction (DPD) would result in the double 
taxation of REITs in Hawaii and would have a negative impact on our state’s economy.   REITs 
are required by federal law to be long-term investors. In Hawaii, REITs have brought stability as 
well as substantial economic growth to local industries in Hawaii including commercial real 
estate, construction, retail, healthcare, visitor industry and affordable housing. REITs in Hawaii 
develop and improve infrastructure across the islands, increasing tax revenue, building homes for 
residents and supporting tourism, one of the largest drivers of Hawaii’s economy.  

For these reasons we oppose this bill and request its deferral.  Thank you for the opportunity to 
present our views on this matter.       

1065 Ahua Street 
Honolulu, HI  96819 
Phone: 808-833-1681 FAX:  839-4167 
Email:  info@gcahawaii.org 
Website:  www.gcahawaii.org 

mailto:info@gcahawaii.org
http://www.gcahawaii.org/
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