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Law Journals and Reviews

Federal RICO: |Issues in Jurisdiction and Standing. 22 HBJ,
no. 1, at 37 (1989).

Case Notes

Six-year statute of limitations under 8657-1(4) applies to
claims brought under Hawaii"s civil RICO statute. 758 F. Supp.-
1357 (1991).

" 8842-1 Definitions. As used in this chapter:

"Enterprise”™ includes any sole proprietorship, partnership,
corporation, association, and any union or group of individuals
associated for a particular purpose although not a legal entity.

"Organized crime™ means any combination or conspiracy to
engage in criminal activity as a significant source of income or
livelihood, or to violate, aid, or abet the violation of
criminal laws relating to prostitution, gambling, loan sharking,
drug abuse, i1llegal drug distribution, counterfeiting,
extortion, labor trafficking, or corruption of law enforcement
officers or other public officers or employers.

"Person™ includes any individual or entity capable of
holding a legal or beneficial interest in property and includes
nonresident aliens.

"Racketeering activity"™ means any act or threat involving
but not limited to murder, kidnapping, gambling, criminal
property damage, robbery, bribery, extortion, labor trafficking,
theft, or prostitution, or any dealing In narcotic or other
dangerous drugs that is chargeable as a crime under state law
and punishable by imprisonment for more than one year.

"Unlawful debt™ means a debt incurred or contracted in an
illegal gambling activity or business or which is unenforceable
under state law in whole or iIn part as to principal or interest
because of the law relating to usury. [L 1972, c 71, pt of 82;
am L 1990, ¢ 27, 82; am L 1991, c 175, 81; am L 2011, c 146, 84]

8842-2 Ownership or operation of business by certain

persons prohibited. 1t shall be unlawful:

(1) For any person who has received any income derived,
directly or indirectly, from a racketeering activity
or through collection of an unlawful debt, to use or
invest, directly or indirectly, any part of such
income, or the proceeds of such income, in the
acquisition of any interest in, or the establishment
or operation of, any enterprise.



(2) For any person through a racketeering activity or
through collection of an unlawful debt to acquire or
maintain, directly or indirectly, any interest in or
control of any enterprise.

(3) For any person employed by or associated with any
enterprise to conduct or participate in the conduct of
the affairs of the enterprise through racketeering
activity or collection of an unlawful debt. [L 1972, c
71, pt of 82]

Case Notes

In class action brought against major cigarette manufacturers,
tobacco trade associations, and the industry®s public relations
firm, first amended complaint asserted violations of federal
RICO statutes; Hawaii"s RICO statute (this section); federal
antitrust statutes; Hawaii®"s antitrust act, chapter 480; various
state common-law torts; and false advertising under 8708-871;
defendants®™ motion to dismiss for failure to state a claim
granted, where injuries alleged by plaintiffs trust funds in
first amended complaint were not direct; even If remoteness
doctrine did not bar claims, claims failed for other reasons.

52 F. Supp. 2d 1196 (1999).

Under paragraph (3), an “enterprise” must (1) have a common or
shared purpose, (2) be an ongoing organization with continuity
of structure and personnel, and (3) have an ascertainable
structure distinct from that inherent in the conduct of the
racketeering activity. 84 H. 56, 929 P.2d 69 (1996).

Definition of "associated with" 1n paragraph (3) includes (1)
participation in the operation, management or conduct of the
enterprise itself; (2) whether directly or indirectly; and (3)
regardless of a stake or interest in the goals of the
enterprise. 84 H. 211, 933 P.2d 48 (1997).

Section does not implicate First Amendment concerns because it
IS neither directed at, nor does it regulate or proscribe First
Amendment freedoms, 1.e., membership in a political organization
or certain beliefs held by an individual. 84 H. 211, 933 P.2d
48 (1997).

Term "associated with" in paragraph (3) not unconstitutionally
vague under Hawaii constitution. 84 H. 211, 933 P.2d 48 (1997).

Section 701-109(1)(d) prohibits conviction under both
paragraph (2) and 8712-1203, as both paragraph (2) and 8712-1203
seek to redress the same conduct--the control of an enterprise
involved in criminal activity. In such case, the specific
statute, 8712-1203, governs over this section, the general
statute. 88 H. 19, 960 P.2d 1227 (1998).



Where (1) no evidence that defendant and one or both of
brothers shared a common goal or objective, (2) only defendant®s
reference to the "big boss"™ tied defendant to an ongoing
organization with a system of authority directing individuals in
furtherance of the alleged group goals of controlling gambling
and drugs, and (3) no evidence of an ascertainable structure
distinct from the alleged act of extortion or that an ongoing
organization existed, evidence insufficient for purposes of
paragraph (3) and the definition of "enterprise”. 103 H. 68
(App.), 79 P.3d 686 (2003).

" 8842-3 Penalty; forfeiture of property. Any person who
violates this chapter shall be guilty of a class B felony and
shall forfeit to the State any interest or property acquired or
maintained in violation of this chapter as provided in chapter
712A. [L 1972, c 71, pt of 82; am L 1987, c 140, 81; am L 1988,
c 260, 882, 7; am L 1990, c 27, 83 and c 197, 81; am L 1993, c
196, 81; am L 1996, c 104, 86; am L 1999, c 227, 81]

" 8842-4 Prohibited affirmative defense. The affirmative
defense of being a player in a social gambling game i1s not
available to a person engaged iIn organized crime or who is
connected directly or indirectly with persons who are engaged in
organized crime. [L 1972, c 71, pt of 82]

" 8842-5 Forfeiture of corporate charters and cancellation
of registrations and licenses. The attorney general may
institute civil proceedings in the circuit court to forfeit the
charter of any corporation organized under the laws of this
State and to cancel the registration and license authorizing any
foreign corporation to carry on business or charitable work iIn
this State, when:

(1) (A) Any of the corporate officers or any other person
controlling the management or operation of the
corporation, with the knowledge of the president
and a majority of the board of directors or under
circumstances wherein the president and majority
of the directors should have such knowledge, is
engaged iIn organized crime or who is connected
directly or indirectly with organizations or
criminal societies engaging in organized crimel[;]
or

(B) A director, officer, employee, agent, or
stockholder acting for, through, or on behalf of
a corporation, in conducting the corporation®s
affairs, purposely engages In a persistent course
of organized crime with the knowledge of the
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president and a majority of the board of
directors or under circumstances wherein the
president and a majority of the directors should
have such knowledge, with the intent to compel or
induce other persons, firms, or corporations to
deal with the corporation or to engage iIn
organized crime; and
The public interest requires the charter of the
corporation to be forfeited and the corporation to be
dissolved or the registration and license to be
canceled, for the prevention of future illegal conduct
of the same character. [L 1972, c 71, pt of 82]

8842-6 Enjoining other business operations. The attorney
general may institute civil proceedings i1n the circuit court to
enjoin the operation of any business other than a corporation,
including a partnership, limited partnership, unincorporated
association, joint venture, or sole proprietorship, when:
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Any person in control of the business, who may be a
partner in a partnership or in a limited partnership,
a participant In a joint venture, the owner of a sole
proprietorship, an employee or agent of any such
business, or a person who, in fact, exercises control
over the operations of the business in conducting
business affairs, purposely engages in a persistent
course of organized crime with the intent to compel or
induce other persons, firms, or corporations to deal
with the business or engage in organized crime; and
The public interest requires the operation of the
business to be enjoined, for the prevention of future
illegal conduct of the same character. [L 1972, c 71,
pt of 82]

8842-7 Commencement and conduct of proceedings under
sections 842-5 and 842-6. (@) The proceedings authorized by
section 842-5 may be instituted against a corporation in any
judicial circuit In which 1t i1s doing business or carrying on
its work and the proceedings shall be conducted in accordance
with the Hawaii rules of civil procedure and the applicable
rules of court. These proceedings shall be additional to any
other proceedings authorized by law for the purpose of
forfeiting the charter of a corporation or cancelling the
registration and license of a foreign corporation.

(b) The proceedings authorized by section 842-6 may be
instituted against a business other than a corporation In any
judicial circuit In which 1t i1s doing business and the
proceedings shall be conducted in accordance with the Hawali



rules of civil procedure and the applicable rules of court. [L
1972, c 71, pt of 82]

" 8842-8 Civil remedies. (@) The circuit courts of the
State shall have jurisdiction to prevent and restrain violations
of this chapter by issuing appropriate orders, including, but
not limited to: ordering any person to divest oneself of any
interest, direct or indirect, in any enterprise; imposing
reasonable restrictions on the future activities or investments
of any person, including, but not limited to, prohibiting any
person from engaging in the same type of endeavor as the
enterprise engaged in, or ordering dissolution or reorganization
of any enterprise, making due provision for the rights of
innocent persons.

(b) The attorney general may iInstitute proceedings under
this section. In any action brought by the State under this
section, the court shall proceed as soon as practicable to the
hearing and determination thereof. Pending final determination
thereof, the court may at any time enter such restraining orders
or prohibitions, or take such other actions, including the
acceptance of satisfactory performance bonds, as it shall deem
proper.

(c) Any person injured In the person®s business or
property by reason of a violation of this chapter may sue
therefor in any appropriate court and shall recover the damages
the person sustains and the cost of the suit, including a
reasonable attorney-s fee.

(d) A fTinal judgment or decree rendered in favor of the
State 1n any criminal proceeding brought by the State under this
chapter shall estop the defendant from denying the essential
allegations of the criminal offense in any subsequent civil
proceeding brought by the State. [L 1972, c 71, pt of 82; gen ch
1985]

" 8842-9 Evidence. In any proceeding ancillary to or in any
civil action instituted by the State under this chapter the
proceedings may be open or closed to the public at the
discretion of the court after consideration of the rights of
affected persons. [L 1972, c 71, pt of 82]

8842-10 Civil investigative demand. (a) Whenever the
attorney general has reason to believe that any person or
enterprise may be In possession, custody, or control of any
documentary materials relevant to a racketeering investigation,
the attorney general may, prior to the institution of a civil or
criminal proceeding thereon, issue in writing, and cause to be



served upon such person, a civil iInvestigative demand requiring
such person to produce such material for examination.
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Each such demand shall:

State the nature of the conduct constituting the
alleged racketeering violation which is under
investigation and the provision of law applicable
thereto;

Describe the class or classes of documentary material
produced thereunder with such definiteness and
certainty as to permit such material to be fairly
identified;

State that the demand i1s returnable forthwith or
prescribe a return date which will provide a
reasonable period of time within which the material so
demanded may be assembled and made available for
inspection and copying or reproduction; and

Identify the custodian to whom such material shall be
made available.

No such demand shall:

Contain any requirement which would be held to be
unreasonable i1f contained In a subpoena duces tecum
issued by a court of the State iIn aid of a grand jury
investigation of such alleged racketeering violation;
or

Require the production of any documentary evidence
which would be privileged from disclosure 1t demanded
by a subpoena duces tecum issued by a court of the
State iIn aid of a grand jury investigation of such
alleged racketeering violation.

Service of any such demand or any petition filed under

this section may be made upon a person by:
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Delivering a duly executed copy thereof to any
partner, executive officer, managing agent, or general
agent thereof, or to any agent thereof authorized by
appointment or by law to receilve service of process on
behalf of such person, or upon any individual person;
Delivering a duly executed copy thereof to the
principal office or place of business of the person to
be served; or

Depositing such copy in the United States mail, by
registered or certified mail duly addressed to such
person at its principal office or place of business.

A verified return by the individual serving any such

demand or petition setting forth the manner of such service
shall be prima facie proof of such service. In the case of
service by registered or certified mail, such return shall be



accompanied by the return post office receipt of delivery of
such demand.
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The attorney general shall designate, from the
organized crime unit established pursuant to section
28-71, an iInvestigator to serve as racketeer document
custodian and such racketeering investigators as the
attorney general shall determine to be necessary to
serve as deputies to such officer.

Any person upon whom any demand issued under this
section has been duly served shall make such material
available for inspection and copying or reproduction
to the custodian designated therein at the principal
place of business of such person, or at such other
place as such custodian and such person thereafter may
agree and prescribe In writing or as the court may
direct, pursuant to this section on the return date
specified in such demand, or on such later date as
such custodian may prescribe in writing. Such person
may upon written agreement between such person and the
custodian substitute for copies of all or any part of
such material originals thereof.

The custodian to whom any documentary material is so
delivered shall take physical possession thereof, and
shall be responsible for the use made thereof and for
the return thereof pursuant to this chapter. The
custodian may cause the preparation of such copies of
such documentary material as may be required for
official use under regulations which shall be
promulgated by the attorney general. While in the
possession of the custodian, no material so produced
shall be available for examination, without the
consent of the person who produced such material, by
any individual other than the attorney general. Under
such reasonable terms and conditions as the attorney
general shall prescribe, documentary material while in
the possession of the custodian shall be available for
examination by the person who produced such material
or any duly authorized representatives of such person.
Whenever any attorney has been designated to appear on
behalf of the State before any court or grand jury in
any case or proceeding involving any alleged violation
of this chapter, the custodian may deliver to such
attorney such documentary material In the possession
of the custodian as such attorney determines to be
required for use iIn the presentation of such case or
proceeding on behalf of the State. Upon the
conclusion of any such case or proceeding, such
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attorney shall return to the custodian any documentary

material so withdrawn which has not passed into the

control of such court or grand jury through the
introduction thereof into the record of such case or
proceeding.

Upon the completion of:

(1) The racketeering investigation for which any
documentary material was produced under this
chapter, and

(i1) Any case or proceeding arising from such
investigation,

the custodian shall return to the person who produced

such material all such material other than copies

thereof made by the attorney general pursuant to this
subsection which has not passed iInto the control of
any court or grand jury through the introduction
thereof Into the record of such case or proceeding.

When any documentary material has been produced by any

person under this section for use iIn any racketeering

investigation, and no such case or proceeding arising
therefrom has been iInstituted within a reasonable time
after completion of the examination and analysis of
all evidence assembled in the course of such
investigation, such person shall be entitled, upon
written demand made upon the attorney general, to the
return of all documentary material other than copies
thereof made pursuant to this subsection so produced
by such person.

In the event of the death, disability, or separation

from service of the custodian of any documentary

material produced under any demand issued under this
section or the official relief of such custodian from
responsibility for the custody and control of such
material, the attorney general shall promptly:

(1) Designate another racketeering iInvestigator to
serve as custodian thereof, and

(i1) Transmit notice in writing to the person who
produced such material as to the identity and
address of the successor so designated.

Any successor so designated shall have with regard to

such materials all duties and responsibilities imposed

by this section upon the successor®s predecessor in
office with regard thereto, except that the successor
shall not be held responsible for any default or
dereliction which occurred before the successor®s
designation as custodian.



(g) Whenever any person fails to comply with any civil
investigative demand duly served upon the person under this
section or whenever satisfactory copying or reproduction of any
such material cannot be done and such person refuses to
surrender such material, the attorney general may file, in the
court of the State for any judicial circuit in which such person
resides, iIs found, or transacts business, and serve upon such
person a petition for an order of such court for the enforcement
of this section.

(h) Wwithin twenty days after the service of any such
demand upon any person, or at any time before the return date
specified in the demand, whichever period is shorter, such
person may file, in the court of the State for the judicial
circuit within which such person resides, is found, or transacts
business, and serve upon such custodian a petition for an order
of such court modifying or setting aside such demand. The time
allowed for compliance with the demand in whole or in part as
deemed proper and ordered by the court shall not run during the
pendency of such petition in the court. Such petition shall
specify each ground upon which the petitioner relies In seeking
such relief, and may be based upon any failure of such demand to
comply with the provisions of this section or upon any
constitutional or other legal right or privilege of such person.

(i) At any time during which any custodian is in custody
or control of any documentary material delivered by any person
in compliance with any such demand, such person may file, iIn the
court of the State for the judicial circuit within which the
office of such custodian is situated, and serve upon such
custodian a petition for an order of such court requiring the
performance by such custodian of any duty imposed upon the
custodian by this section.

(J) Whenever any petition is filed i1n any court of the
State under this section, such court shall have jurisdiction to
hear and determine the matter so presented, and to enter such
order or orders as may be required to carry into effect the
provisions of this section. [L 1972, c 71, pt of 82; gen ch
1985]

8842-11 Failure to report income; penalty. Any law to the
contrary notwithstanding, no person shall wilfully fail to
report income derived, directly or indirectly, from a
racketeering activity or through collection of an unlawful debt,
or to pay the taxes due thereon as provided by chapter 235 or
237. Whoever violates this section shall be guilty of a class B
felony and 1In addition shall be subject to any assessment and
collection of taxes, penalties, and interest to which the State



may be entitled under chapters 235 and 237. [L 1972, c 71, pt of
8§2; am L 1999, c 227, 82]

Cross References

Classification of offense and authorized punishment, see
8§8701-107, 706-610(2), 706-640, 706-660.

" 8842-12 Inspection of tax records by chiefs of police.

The chiefs of police of the several counties or their authorized
representatives may apply to any judge for an order allowing
inspection and examination of the tax returns and records on
file with the department of taxation of persons suspected of
wilful failure to pay or report taxes, provided that such order
shall i1ssue only upon a showing of probable cause. [L 1972, c
71, pt of 82]



