
HOUSE OF REPRESENTATIVES
TWENTY-NINTH LEGISLATURE, 2017
STATEOFHAWAII

A BILL FOR AN ACT

RELATING TO MARIJUANA.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. The purpose of this Act is to remove criminal

2 penalties that relate to the growing, selling, distribution, or

3 possession of marijuana from state law. In doing so, the State

4 asserts that it has the primary legal jurisdiction over all

5 crimes committed by the civil population within its boundaries,

6 with the exception of crimes committed on property directly

7 owned by the federal government. Any activities related to the

8 growing, processing, distribution, sale, possession, or

9 consumption of marijuana on federal lands shall remain subject

10 to federal law. If no federal law prohibiting marijuana exists

11 at a time subsequent to the passage of this Act, activities

12 related to marijuana may be subject to state law. This Act is

13 not intended to undermine the authority of the federal

14 government to regulate the export or import of marijuana to or

15 from another state or territory of the United States or to

16 regulate the use of marijuana on federal property or among

17 active duty members of the military.
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1 SECTION 2. Chapter 712, Hawaii Revised Statutes, is

2 amended by adding three new sections to part IV to be

3 appropriately designated and to read as follows:

4 “~712- Marijuana; minors. (1) It shall be unlawful to

5 sell or furnish to a minor under the age of eighteen any

6 marijuana or intoxicating compound derived from marijuana.

7 (2) It shall be unlawful for a minor under the age of

8 eighteen to purchase any marijuana or intoxicating compound

9 derived from marijuana; provided that this subsection shall not

10 apply to a minor who is participating in a controlled purchase

11 as part of a law enforcement activity or a study authorized by

12 the department of health under the supervision of a law

13 enforcement agency to determine the level of illegal marijuana

14 sales to minors.

15 (3) If any marijuana or intoxicating compound derived from

16 marijuana shall be lawfully sold, including from any vending

17 machine, a sign using the statement “The sale of marijuana or

18 intoxicating compounds derived from marijuana to persons under

19 the age of eighteen is prohibited” shall be posted, in letters

20 at least one-half inch high, at or near the point of sale, or on

21 or near the vending machine, as the case may be.
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1 (4) This section shall not apply to a person who is

2 authorized to:

3 (a) Acquire, possess, cultivate, use, distribute, or

4 transport marijuana pursuant to the definition of

5 “medical use” under section 329-121, while the person

6 is facilitating the medical use of marijuana by a

7 qualifying patient; or

8 (b) Dispense, manufacture, or produce marijuana or

9 manufactured marijuana products pursuant to and in

10 compliance with chapter 329D, while the person is

11 facilitating the medical use of marijuana by a

12 qualifying patient pursuant to part IX of chapter 329.

13 (5) Any person who violates subsection (1) or (3) shall be

14 fined $500 for a first offense. Any subsequent offense shall

15 subject the violator to a fine of not less than $500 nor more

16 than $2,000.

17 (6) Any minor under the age of eighteen who violates

18 subsection (2) shall be fined $10 for a first offense. Any

19 subsequent offense shall subject the violator to a fine of $50,

20 no part of which shall be suspended, or the violator shall be

21 required to perform not less than forty-eight hours nor more
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1 than seventy-two hours of community service during hours when

2 the violator is not employed and is not attending school.

3 §712- Marijuana; cultivation. (1) It shall be

4 unlawful for any person to cultivate marijuana on property owned

5 by the State or a county.

6 (2) Any person who violates subsection (1) shall be fined

7 $20,000.

8 (3) A person may grow no more than ten marijuana plants on

9 private property for personal use; provided that a person may

10 grow more than ten plants for commercial use on private property

11 that is classified for agriculture; provided further that a

12 county may regulate by ordinance the growing of marijuana on

13 private property.

14 (4) Any person who cultivates marijuana on private

15 property without permission of the property owner or person

16 having legal control of the private property shall be guilty of

17 a misdemeanor.

18 §712- Abuse of marijuana rights. Any person who:

19 (a) Distributes monies gained from the sale of marijuana

20 to any criminal gang, cartel, or other organization

21 that engages in criminal activity for profit;
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1 (b) Engages in violence or the use of a firearm in

2 relation to the cultivation of marijuana; or

3 (c) Uses a marijuana distribution business to hide illegal

4 activity,

5 shall be fined not more than $20,000, in addition to any other

6 penalty provided by law.11

7 SECTION 3. Section 706-625, Hawaii Revised Statutes, is

8 amended by amending subsection (7) to read as follows:

9 “(7) The court may require a defendant to undergo and

10 complete a substance abuse treatment program when the defendant

11 has committed a violation of the terms and conditions of

12 probation involving possession or use, not including to

13 distribute or manufacture as defined in section 712-1240, of any

14 dangerous drug, detrimental drug, harmful drug, intoxicating

15 compound, [marijuana, or marijuana conccntratc,1 as defined in

16 section 712-1240, unlawful methamphetamine trafficking as

17 provided in section 712-1240.6, or involving possession or use

18 of drug paraphernalia under section 329-43.5. If the defendant

19 fails to complete the substance abuse treatment program or the

20 court determines that the defendant cannot benefit from any

21 other suitable substance abuse treatment program, the defendant
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1 shall be subject to revocation of probation and incarceration.

2 The court may require the defendant to:

3 (a) Be assessed by a certified substance abuse counselor

4 for substance abuse dependency or abuse under the

5 applicable Diagnostic and Statistical Manual and

6 Addiction Severity Index;

7 (b) Present a proposal to receive substance abuse

8 treatment in accordance with the treatment plan

9 prepared by a certified substance abuse counselor

10 through a substance abuse treatment program that

11 includes an identified source of payment for the

12 treatment program;

13 (c) Contribute to the cost of the substance abuse

14 treatment program; and

15 (d) Comply with any other terms and conditions of

16 probation.

17 As used in this subsection, “substance abuse treatment

18 program” means drug or substance abuse treatment services

19 provided outside a correctional facility by a public, private,

20 or nonprofit entity that specializes in treating persons who are

21 diagnosed with substance abuse or dependency and preferably
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1 employs licensed professionals or certified substance abuse

2 counselors.

3 Nothing in this subsection shall be construed to give rise

4 to a cause of action against the State, a state employee, or a

5 treatment provider.”

6 SECTION 4. Section 706-660, Hawaii Revised Statutes, is

7 amended by amending subsection (2) to read as follows:

8 “ (2) A person who has been convicted of a class B or class

9 C felony for any offense under part IV of chapter 712 may be

10 sentenced to an indeterminate term of imprisonment; provided

11 that this subsection shall not apply to sentences imposed under

12 sections 706-606.5, 706-660.1, 712-1240.5, 712-1240.8 as that

13 section was in effect prior to July 1, 2016, 712-1242, 712-1245,

14 [712 1249.5,] 712-1249.6, 712-1249.7, and 712-1257.

15 When ordering a sentence under this subsection, the court

16 shall impose a term of imprisonment, which shall be as follows:

17 (a) For a class B felony--ten years or less, but not less

18 than five years; and

19 (b) For a class C felony--five years or less, but not less

20 than one year.
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1 The minimum length of imprisonment shall be determined by the

2 Hawaii paroling authority in accordance with section 706-669.”

3 SECTION 5. Section 712-1240, Hawaii Revised Statutes, is

4 amended by amending the definitions of “detrimental drug” and

5 “harmful drug” to read as follows:

6 ““Detrimental drug” means any substance or immediate

7 precursor defined or specified as a “Schedule V substance” by

8 chapter 329[, or any marijuana].

9 “Harmful drug” means any substance or immediate precursor

10 defined or specified as a “Schedule III substance” or a

11 “Schedule IV substance” by chapter 329[, or any marijuana

12 conccntratc cxccpt marijuana and a oubøtancc cpccificd in

13 gcction 329 18(c) (14)1 .“

14 SECTION 6. Section 712-1244, Hawaii Revised Statutes, is

15 amended by amending subsection (1) to read as follows:

16 “(1) A person commits the offense of promoting a harmful

17 drug in the first degree if the person knowingly:

18 (a) Possesses one hundred or more capsules or tablets or

19 dosage units containing one or more of the harmful

20 drugs [or onc or morc of the marijuana concentrateD]

21 or any combination thereof;
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1 (b) Possesses one or more preparations, compounds,

2 mixtures, or substances, of an aggregate weight of one

3 ounce or more containing one or more of the harmful

4 drugs [or onc or morc of thc marijuana conccntratcc]

5 or any combination thereof;

6 (c) Distributes twenty-five or more capsules or tablets or

7 dosage units containing one or more of the harmful

8 drugs [or onc or morc of thc marijuana conccntratco]

9 or any combination thereof;

10 (d) Distributes one or more preparations, compounds,

11 mixtures, or substances, of an aggregate weight of

12 one- eighth ounce or more, containing one or more of

13 the harmful drugs [or onc or morc of thc marijuana

14 conccntratcøl , or any combination thereof; or

15 (e) Distributes any harmful drug [or any marijuana

16 conccntratci in any amount to a minor.~

17 SECTION 7. Section 712-1245, Hawaii Revised Statutes, is

18 amended by amending subsection (1) to read as follows:

19 1~ (1) A person commits the offense of promoting a harmful

20 drug in the second degree if the person knowingly:
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1 (a) Possesses fifty or more capsules or tablets or dosage

2 units containing one or more of the harmful drugs [or

3 onc or morc of thc marijuana conccntratcD] , or any

4 combination thereof;

5 (b) Possesses one or more preparations, compounds,

6 mixtures, or substances, of an aggregate weight of

7 one- eighth ounce or more, containing one or more of

8 the harmful drugs [or onc or morc of thc marijuana

9 conccntratcD] , or any combination thereof; or

10 (c) Distributes any harmful drug [or any marijuana

11 conccntratc] in any amount.”

12 SECTION 8. Section 712-1246, Hawaii Revised Statutes, is

13 amended by amending subsection (1) to read as follows:

14 “(1) A person commits the offense of promoting a harmful

15 drug in the third degree if the person knowingly possesses

16 twenty-five or more capsules or tablets or dosage units

17 containing one or more of the harmful drugs [or onc or morc of

18 thc marijuana conccntratcD] , or any combination thereof.”

19 SECTION 9. Section 712-1247, Hawaii Revised Statutes, is

20 amended to read as follows:
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1 “S712-1247 Promoting a detrimental drug in the first

2 degree. (1) A person commits the offense of promoting a

3 detrimental drug in the first degree if the person knowingly:

4 (a) Possesses four hundred or more capsules or tablets

5 containing one or more of the Schedule V substances;

6 (b) Possesses one or more preparations, compounds,

7 mixtures, or substances of an aggregate weight of one

8 ounce or more, containing one or more of the Schedule

9 V substances;

10 (c) Distributes fifty or more capsules or tablets

11 containing one or more of the Schedule V substances;

12 or

13 Cd) Distributes one or more preparations, compounds,

14 mixtures, or substances of an aggregate weight of one

15 eighth ounce or more, containing one or more of the

16 Schedule V substances [i

17 -(-e-)- Pococoocc onc or morc prcparationo, compoundo,

18 mixturco, or DubDtanccG of an aggrcgatc wcight of onc

19 pound or morc, containing any marijuana;
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1

2

3

4

5

6

Dictributcc onc or morc prcparationc, compoundc,

mixturcc, or cubctancec of an aggrcgatc wcight of one

ouncc or morc, containing any marijuana;

Poccccscc, cultivatco, or hac undcr thc percon’o

control twcnty five or morc marijuana planto; or

Sdllc or bartcrc any marijuana or any Schcdulc V

8 (2) Promoting a detrimental drug in the first degree is a

119, ~((L I I 11 (~X

class C felony.

[(3) Z’~ny marijuana ceized a~ cvidcnce of a violation of

pound ~ bc dcctroycd aftcr

-, ‘‘~ “ight thcrcof rccordcd. -Thc.

~tody of thc

H~n bccn photographcd ~T1~

v~maindcr of thc marijuanp r~Hn11 rrm1~iri in

police department until the termination of any criminal action

brought

Photographc duly identified ac accuratcly reprecenting the

marijuana chall bc dccmed competent evidence of the marijuana

involved and chall be admiccibic in any proceeding, hearing, or

trial to the came extent ac the marijuana itceif; provided that

nothing in thic cubcection chall be conctrued to limit or to

-i~
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1 rcctrict thc application of rulc 901 of thc Hawaii rulco of

2 cvidcncc.]

3 SECTION 10. Section 712-1248, Hawaii Revised Statutes, is

4 amended by amending subsection (1) to read as follows:

5 “(1) A person commits the offense of promoting a

6 detrimental drug in the second degree if the person knowingly:

7 (a) Possesses fifty or more capsules or tablets containing

8 one or more of the Schedule V substances;

9 (b) Possesses one or more preparations, compounds,

10 mixtures, or substances, of an aggregate weight of

11 one-eighth ounce or more, containing one or more of

12 the Schedule V substances; or

13 [-~-e-)- Po~ocoøco onc or morc prcparationo, compounds,

14 mixturco, or ~ aggrcgatc wcicTri~ o~ onc

15 ouncc or morc, containing any marijuana; or

16 -(-d-)-] (c) Distributes [any marijuana or] any Schedule V

17 substance in any amount.”

18 SECTION 11. Section 712-1249, Hawaii Revised Statutes, is

19 amended by amending subsection (1) to read as follows:

20 “(1) A person commits the offense of promoting a

21 detrimental drug in the third degree if the person knowingly
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1 possesses [any marijuana or] any Schedule V substance in any

2 amount.”

3 SECTION 12. Section 712A-4, Hawaii Revised Statutes, is

4 amended to read as follows:

5 “~712A-4 Covered offenses. Offenses for which property is

6 subject to forfeiture under this chapter are:

7 (a) All offenses that specifically authorize forfeiture;

8 (b) Murder, kidnapping, labor trafficking, gambling,

9 criminal property damage, robbery, bribery, extortion,

10 theft, unauthorized entry into motor vehicle,

11 burglary, money laundering, trademark counterfeiting,

12 insurance fraud, promoting a dangerous, harmful, or

13 detrimental drug, [commcrcial promotion of marijuana,]

14 methamphetamine trafficking, manufacturing of a

15 controlled substance with a child present, promoting

16 child abuse, promoting prostitution, sex trafficking,

17 solicitation of a minor for prostitution, habitual

18 solicitation of prostitution, or electronic enticement

19 of a child that is chargeable as a felony offense

20 under state law;
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1 (c) The manufacture, sale, or distribution of a controlled

2 substance in violation of chapter 329, promoting

3 detrimental drugs or intoxicating compounds, promoting

4 pornography, promoting pornography for minors, or

5 solicitation of prostitution near schools or public

6 parks, which is chargeable as a felony or misdemeanor

7 offense, but not as a petty misdemeanor, under state

8 law; and

9 (d) The attempt, conspiracy, solicitation, coercion, or

10 intimidation of another to commit any offense for

11 which property is subject to forfeiture.”

12 SECTION 13. Section 806-83, Hawaii Revised Statutes, is

13 amended by amending subsection (b) to read as follows:

14 “(b) Criminal charges may be instituted by written

15 information for a felony when the charge is a class B felony

16 under:

17 (1) Section 134-7(b) (ownership or possession prohibited,

18 when; penalty);

19 (2) Section 134-23 (place to keep loaded firearms other

20 than pistols and revolvers; penalties);
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1 (3) Section 134-25 (place to keep pistol or revolver;

2 penalty)

3 (4) Section 134-26 (carrying or possessing a loaded

4 firearm on a public highway; penalty);

5 (5) Section 329-43.5 (prohibited acts related to drug

6 paraphernalia);

7 (6) Section 708-810 (burglary in the first degree)

8 (7) Section 708-830.5 (theft in the first degree);

9 (8) Section 708-839.7 (identity theft in the second

10 degree)

11 (9) Section 708-851 (forgery in the first degree);

12 (10) Section 708-891.5 (computer fraud in the second

13 degree);

14 (11) Section 708-892.5 (computer damage in the second

15 degree)

16 (12) Section 712-1242 (promoting a dangerous drug in the

17 second degree); or

18 (13) Section 712-1245 (promoting a harmful drug in the

19 second degree) [; or

20 (14) Soction 712 1249.5 (commcrcial promotion of marijuana

21 in thc øccond dcgrcc)] .
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SECTION 14. Section 712-1249.4, Hawaii Revised Statutes,

is repealed.

[“[~712 12~19.4] Commorcia]. promotion of marijuana in the

first degree. (1) A pcrzon commito the offcnoe of commercial

promotion of marijuana in thc firet dcgrcc if thc pcrzon

knowingly:

-(-ar)- PoDØcc~DeD marijuana having an aggregate weight of

twcnty fivc poundc or more;

-(-b-)- Dictributec marijuana having an aggregate weight of

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

(c)

fivc poundc or more;

Pooeo~cs, cultivatee, or hac under the perDon’o

control one hundred or more marijuana planto;

Cultivate3 on land owned by another percon, including

land owned by the government or other legal entity,

twenty five or more marijuana plante, unleDc the

pereon hac the exprecc permiøoion from the owner of

the land to cultivate the marijuana or the percon haø

a legal or an equitable ownerchip intereot in the land

or the percon hac a legal right to occupy the land; or

Ucee, or cauccø to be uced, any firearm or other

weapon, device, inotrument, material, or f~ubotance,
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1 whcthcr animatc or inanimatc, which in tho manncr uccd

2 Ic capabic of caucing dcath, ccriouc bodily injury,

3 cubotantial bodily injury, or othcr bodily injury, ac

4 dcfincd in chaptcr 707 in ordcr to prcvcnt thc thcft,

5 rcmoval, ccarch and ccizurc, or dcctruction of

6 marijuana.

7 (2) Commcrcial promotion of marijuana in thc firct dcgrcc

8 Ic a clacc A fclony.

9 (3) Any marijuana ccizcd ac cvidcncc in violation of thic

10 ccction in cxcccc of an aggrcgatc wcight of twcnty fivc poundc

11 ac ctatcd in cubccction (1) (a), or in cxcccc of an aggrcgatc

12 wcight of fivc poundc ac ctatcd in cubccction (1) (b), or in

13 cxcccc of onc hundrcd marijuana plantc ac ctatcd in cubccction

14 (1) (c) , or in cxcccc of twcnty fivc marijuana planto ac ctatcd

15 in cubccction (1) (d) may be dcctroycd aftcr thc cxcccc amount

16 hac bccn photographcd and thc numbcr of plantc and thc wcight

17 thcrcof hac bccn rccordcd. Thc rcguircd minimum amount of thc

18 marijuana nccdcd to conctitutc thc clcmcntc of thic offcncc

19 chall remain in the cuctody of thc police until thc termination

20 of any criminal action brought ac a rccult of thc ccizurc of thc

21 marijuana. Photographs duly idcntificd as accuratcly
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representing the marijuana shall be deemed competent evidencc of

the marijuana involved and shall be admissible in any

proceeding, hearing, or trial to the same extent as the

marijuana itself; provided that nothing in this subsection shall

be construed to limit or restrict the application of rule 901 of

the Hawaii rules of evidence.”]

SECTION 15. Section 712-1249.5, Hawaii Revised Statutes,

is repealed.

[“S712 1249.5 Commercial promotion of marijuana in thc

second degree. (1) A person commits the offense of commercial

promotion of marijuana in the second degree if the person

knowingly:

ta*

Thy

Possesses marijuana having an aggregate weight of two

pounds or more;

Distributes marijuana having an aggregate weight of

one pound or more;

Possesses, cultivates, or has under the person’s

control fifty or more marijuana plants;

Cultivates on land owned by another person, including

land owned by the government or other legal entity,

any marijuana plant, unless the person has the express
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pcrm±Doion from thc owncr of thc land to cultivatc thc

marijuana or thc pcr~on ha~ a legal or an cquitablc

ownership interest in thc land or the person has a

lcgal right to occupy thc land; or

-~-e-)- Sells or barters any marijuana or any Schcdulc V

substancc in any amount to a minor.

(2) Commcrcial promotion of marijuana in thc occond dcgrcc

is a class B felony.

(3) Any marijuana scizcd as cvidcncc in violation of this

scction in cxccss of an aggregate wcight of two pounds as statcd

in subsection (1) (a), or in excess of an aggregate weight of one

pound as statcd in subscction (1) (b), or in cxccss of twcnty

five marijuana plants as stated in subsection (1) (c) may bc

dcstroycd after thc excess amount has been photographcd and the

number of plants and the weight thereof has been recorded. The

required minimum amount of the marijuana needed to constitute

the elements of this offense shall remain in the custody of the

police until the termination of any criminal action brought as a

result of the seizure of the marijuana. Photographs duly

identified as accurately representing the marijuana shall be

deemed competent evidence of the marijuana involved and shall be
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1

2

3

4

admicoibic in any procccding, hcaring, or trial to thc øamc

cxtcnt aD thc marijuana itzclf; providcd that nothing in thic

cubccction chall bc conctrucd to limit or to rcctrict thc

application of ruic 901 of thc Hawaii rulco of cvidcncc.”]

5 SECTION 16. This Act does not affect rights and duties

matured, penalties that were incurred, and proceedings that

begun before its effective date.

SECTION 17. Statutory material to be repealed is bracketed

and stricken. New statutory material is underscored.

SECTION 18. This Act shall take effect upon its approval.
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Report Title:
Marijuana; Related Compounds; Minors; Provision to or Possession
by Minors Prohibited; Cultivation; Prohibited on Public
Property; Authorized on Private Property; Proceeds; Sharing with
Criminal Groups Prohibited; Fines; Established; Other Criminal
Penalties; Repealed

Description:
Prohibits the provision of marijuana and related compounds to
minors under 18. Prohibits minors under 18 to purchase
marijuana or related compounds. Prohibits cultivation of
marijuana on state or county property. Authorizes cultivation
of marijuana on private property under certain conditions.
Prohibits sharing proceeds from marijuana cultivation with
criminal groups. Establishes fines for violations. Repeals
other criminal penalties related to possession, cultivation,
distribution, and use of marijuana and related compounds.
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