




















STATE OF HAWAII
STATE COUNCIL

ON DEVELOPMENTAL DISABILITIES
919 ALA MOANA BOULEVARD, ROOM 113

HONOLULU, HAWAII  96814
TELEPHONE: (808) 586-8100    FAX: (808) 586-7543

March 18, 2015

The Honorable Della Au Belatti, Chair
House Committee on Health
Twenty-Eighth Legislature
State Capitol
State of Hawaii
Honolulu, Hawaii  96813

Dear Representative Belatti and Members of the Committee:

SUBJECT: SB 812 SD2– Relating to Behavior Support Review Committee for
Persons with Developmental or Intellectual Disabilities

The State Council on Developmental Disabilities (DD) SUPPORTS SB 812 SD2.  The
purpose of the bill is to authorize the Department of Health (DOH) to establish a behavioral
support review process to conduct multi-disciplinary reviews of restraints or seclusion of persons
with developmental or intellectual disabilities, and exempts those who participate in the reviews
from liability.

The passage of this bill would add a new part to Chapter 321 to enable the DOH DD
Division to facilitate a review process of the Behavioral Support Review Committee (BSRC) to
review restraints and seclusion interventions for persons with DD or intellectual disabilities
receiving services under the Medicaid Home and Community-Based Services Waiver program
(Waiver).  This is a requirement of the Waiver program.  Apparently, DD Division has had
difficulty meeting this requirement because individuals are reluctant to serve on the Committee
due to liability concerns.  The bill includes a provision that addresses immunity from liability as
indicated on page 7, lines 6-20, and page 8, lines 1-2.  With this provision, DD Division would
be able to recruit members to serve on the BSRC and meet the Waiver program requirements.

 The Council supports the proposed amendments by DOH regarding the definitions for
restraint and seclusion.  We understand that the definitions meet the Centers on Medicare and
Medicaid Services guidelines.

Thank you for the opportunity to submit testimony in support of SB 812 SD2.

Sincerely,

Waynette K.Y. Cabral, M.S.W.   Rosie Rowe
 Executive Administrator    Chair



TESTIMONY OF ROBERT TOYOFUKU ON BEHALF OF THE HAWAII
ASSOCIATION FOR JUSTICE (HAJ) IN OPPOSITION TO S.B. NO. 812 S.D.2

Date: Wednesday, March 18, 2015
Time:  8:45 pm

To:  Chairperson Della Au Belatti and Members of the House Committee on Health:

 My name is Bob Toyofuku and I am presenting this testimony on behalf of the Hawaii

Association for Justice (HAJ) in OPPOSITION to S.B. No. 812 S.D.2, relating to Behavior

Support Review Committee For Persons With Developmental Or Intellectual Disabilities.

The Hawaii Association for Justice opposes the section entitled: “Immunity from

liability,” because that section is overly broad and unnecessarily expansive so as to provide

immunity for even reckless, intentional or grossly negligent conduct.  This provision in the bill

provides that anyone participating in a multidisciplinary review can do whatever they want,

regardless of reasonableness, that such action no matter how outrageous it may be shall be

presumed to be in good faith, and that there shall be total and complete immunity without any

responsibility.

The function of the Behavior Support Review Committee is to assess whether, how and

to what extent people with developmental or intellectual disabilities may be restrained

(physically or by administration of chemicals) or confined.  The consequences of decisions

regarding restraint and confinement are profound and extremely serious for the disabled people

who are being restrained and/or confined.  There needs to be some basic protections for these

people who are unable to protect their own interests because of their intellectual or

developmental disabilities.  Here there is complete secrecy shielding the disclosure or discovery

of any information pertaining to the behavior support review of individuals so there can never be

any meaningful review of why a person was restrained or confined; and complete immunity so

there can never be any accountability for any abuses of the process.  This total secrecy and

immunity results in a complete lack of basic due process and protection for these vulnerable

individuals.



 HAJ recognizes that this measure is well intended and those that serve on these review

committees bear a heavy responsibility for the welfare of those with intellectual or

developmental disabilities and those who come in contact with these individuals; however, the

needs of the committee members must be balanced with the need to protect the disabled and

provide meaningful oversight of committee activities. The most basic principles of fairness and

oversight require deletion of the confidentiality and immunity provisions of this measure.  It is

requested that this measure be held or amended to delete/revise the subsections relating to

confidentiality and immunity to eliminate or narrow those provisions to the minimum extent

needed to accomplish the purposes of this measure.  Those provisions are far too broad as

currently drafted.

Thank you very much for allowing me to testify regarding this measure.  Please feel free

to contact me should you have any questions or desire additional information.
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