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CHAIRPERSON JILL TOKUDA, VICE CHAIR RONALD KOUCHI AND MEMBERS OF 
THE SENATE COMMITTEE ON WAYS AND MEANS: 
  

Thank you for the opportunity to provide comments on S.B. 675, S.D. 1. 

The purposes of S.B. 675, S.D. 1, are to provide firefighters with comprehensive 

medical coverage through workers compensation benefits by establishing a rebuttable 

presumption that a firefighter who suffers from cancer, blood-borne infectious disease, 

or exposure to biochemical substances contracted the condition in the course of 

employment; and to require the Hawaii State Fire Council to develop standards and 

procedures to ensure health and safety of firefighters who may be exposed to 

hazardous materials in the course of their duties. 

The Department of Human Resources Development (DHRD) has a fiduciary duty 

to administer the State’s self-insured workers’ compensation program and its 

expenditure of public funds.  In that regard, DHRD respectfully submits these comments 

on the bill. 
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First, Section 386-85, HRS, already contains a presumption that a claim for 

workers’ compensation benefits is for a covered work injury.  Section 386-3, HRS, is 

broadly construed and includes personal injury either by accident arising out of and in 

the course of the employment or by disease proximately caused by or resulting from the 

nature of the employment.  These provisions would also apply to a firefighter’s claim for 

cancer, leukemia, blood-borne infectious disease, or methicillin-resistant 

staphylococcus aureus skin infection. 

Second, Section 386-85, HRS, already provides that the presumption of 

compensability can only be rebutted by “substantial evidence to the contrary.”  As 

demonstrated in legions of Disability Compensation Division, Labor and Industrial 

Relations Appeals Board, Hawaii Intermediate Court of Appeals decisions, and the 2014 

Hawaii Supreme Court decision involving a vog-related claim for workers’ compensation 

benefits, this “substantial evidence” standard is a very high standard for employers to 

overcome. 

Finally, Section 386-82, HRS, already exempts certain exposure-type claims 

from the normal two-year statute of limitations for filing a workers’ compensation claim.  

This exemption applies to claims for injury caused by occupational exposure to minerals 

or substances with carcinogenic properties and exposure to radioactive substances.  

Claims for such injuries can be filed up to two years after knowledge that the injury was 

proximately caused by, or resulted from the nature of, the employment.  This provides 

an added safeguard for injured employees or their families to file claims when the work-

relatedness of such injuries is not readily apparent. 
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any proceeding for the enforcement of a claim for compensation under this 
chapter, it shall be presumed, in the absence of substantial evidence to the 
contrary: 
 

(1) That the claim is for a covered work injury; 
(2) That sufficient notice of such injury has been given; 
(3) That the injury was not caused by the intoxication of the injured employee; 

and 
(4) That the injury was not caused by the willful intention of the injured employee 

to injure oneself or another.     
 

III. COMMENTS ON THE SENATE BILL  
 

Section 2, paragraph (b) references a “rebuttable” presumption. The current 
Section 386-85, HRS, already has provisions for presumption and rebuttal. 

‘ 
Section 2, paragraph (b) (page 2, lines 26-27) reads, in part, as follows, “Unless 
so controverted, the appeals board is bound to find in accordance with the 
presumption.” The DLIR notes that claims are first adjudicated at the Disability 
Compensation Division, therefore, if this proposal moves forward the department 
recommends that this sentence be deleted. 
 
The department understands the concerns raised in this measure that the 
litigious environment of the workers’ compensation (WC) system and the difficulty 
of finding a physician who will accept a WC claimant may prevent firefighters 
from filing for and/or pursuing a WC claim in order to receive timely, complex, 
and expensive medical treatments due them under the WC law. 
 
The department, however, recognizes that these individuals can still pursue their 
diagnosis and treatment through their health plan (e.g. Employer-Union Health 
Benefits Trust Fund – EUTF). In the event of a controverted workers' 
compensation claim, section 12-12-45 (Controverted workers’ compensation 
claims), Hawaii Administrative Rules, provides for the health care contractor to 
pay or provide for the medical services in accordance with the health care 
contract. If WC liability is later established, the health care contractor shall be 
reimbursed by the WC carrier. 
 
The department is also concerned that these individuals may not file for or 
pursue their WC claim because of a lack of knowledge of their eligibility or to 
avoid the litigious and lengthy process of the WC system. If the individual later 
succumbs to the injury or illness and has not filed for WC, survivors of the 
claimant may not be eligible to receive benefits that would have been due them 
(386-41 through 386-44, HRS). 
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Regarding section 3 of the bill, the DLIR notes that current Hawaii Occupational 
Safety and Health Division (HIOSH) and OSHA standards apply to all employers, 
public and private. HIOSH standards already require employers to develop, 
implement and maintain safety programs, which include hazard assessment, 
training and re-training as necessary. 
 

 
The DLIR notes that Workers’ Compensation law already provides a rebuttable 
presumption and both health and safety laws already require the county and 
state fire departments to have standards. 
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Senator Ronald D. Kouchi, Vice Chair 
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9:00 a.m. 

 

SB 675, SD1 
 

Chair Tokuda, Vice Chair Kouchi and members of the Committees, my name is Janice 

Fukuda, Assistant Vice President, Workers’ Compensation Claims at First Insurance, 

testifying on behalf of Hawaii Insurers Council.  Hawaii Insurers Council is a non-profit 

trade association of property and casualty insurance companies licensed to do business 

in Hawaii.  Member companies underwrite approximately thirty-six percent of all 

property and casualty insurance premiums in the state. 

 

Hawaii Insurers Council opposes this bill. 

 

The proposed language specifies descriptive conditions under which a firefighter would 

be entitled to Workers Compensation benefits.  This bill also attempts to establish a 

special statute of limitations to file a claim. 

 

HRS 386-3 Injuries covered states that “If an employee suffers personal injury either by 

accident arising out of and in the course of the employment or by disease proximately 

caused by or resulting from the nature of the employment, the employee’s employer or 

the special compensation fund shall pay compensation to the employee or the employee’s 

dependents as provided in this chapter.”  We believe this language addresses illnesses 

referenced in this bill that may arise in the course and scope of employment. 
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The provision in HRS 386-85 Presumptions requires the employer to provide substantial 

evidence to the contrary to refute whether an injury or illness arose in the course and 

scope of employment.  The proposed language in this bill regarding presumption conflicts 

with the presumption clause and dictates the decision making authority of the Appeals 

Board.  This denies the employer due process to challenge a claim for compensation. 

 

HRS 386-82 Claim for Compensation; limitation of time specifically addresses exposures 

to carcinogens and does not require years of service as a prerequisite to file a claim. 

 

We believe the concern this bill attempts to address is already covered in HRS 386 and 

that the provisions in this bill is problematic due to conflicts with various other sections 

in HRS 386. 

 

For these reasons we ask that this bill be held. 

 

Thank you for the opportunity to testify. 
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