
 
 

SB2694 SD1 
 

Measure Title: RELATING TO EMPLOYMENT SECURITY.  

Report Title:  
Employment Security; Independent Contractor; Guidelines; Department of 
Labor and Industrial Relations  

Description:  

Clarifies Hawaii's employment security law for independent contractors. 
Includes twenty factors to be used as guidelines when determining whether 
an individual could be an independent contractor. Retains the ability of the 
department of labor and industrial relations to determine if an individual is 
an independent contractor. Requires the director of labor and industrial 
relations to report to the legislature prior to the regular session of 2017 
regarding guidelines developed by the unemployment insurance coverage 
committee. Requires an annual report to the legislature regarding covered 
employment determinations. (SD1)  

Companion:  

Package: None  

Current Referral:  JDL, CPH  

Introducer(s): BAKER, INOUYE, Espero, Kidani, Kim  
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 February 25, 2016 
 
To: The Honorable Rosalyn H. Baker, Chair, 
 The Honorable Michelle N. Kidani, Vice Chair, and 

 Members of the Senate Committee on Commerce, Consumer Protection 
and Health  

  
Date:  Friday, February 26, 2016 
Time:  10:30 am 
Place:  Conference Room 229, State Capitol 
  
From: Linda Chu Takayama, Director 
 Department of Labor and Industrial Relations (DLIR) 
 

Re:  S.B. No. 2694 SD1  Relating to Employment Security 
 

 
I. OVERVIEW OF PROPOSED LEGISLATION  

SB2694 SD1 amends section 383-6, Hawaii Revised Statutes (HRS), by adding a 
second criterion to the ABC test to determine the existence of an employee-
employer relationship. A new subsection codifies an altered version of the Internal 
Revenue Service (IRS) twenty common law factors, though not applied as the IRS 
does, and requires that both the ABC test and the twenty common law factors have 
been met to determine independent contractor status. The measure also deletes 
“customarily” from the C of the ABC test. 
 
It is unclear to DLIR if the Legislature’s intent is to relax the distinction between 
employee and independent contractor. If that is the intent, then that involves a 
different conversation regarding the impact to workers who have relatively unequal 
power to assert employee status. 
 
DLIR supports sections 3 and 4 that would provide greater transparency regarding 
coverage determinations and information to the Legislature on the steps the 
department has taken to insure staff makes determinations using solid guidelines 
after rigorous training to prevent erroneous rulings. For example: DLIR 
Unemployment Insurance Division conducted extensive training on the matter of 
coverage determinations and implemented additional reviews of determinations, 
during 2015. 



Equal Opportunity Employer/Program 
Auxiliary aids and services are available upon request to individuals with disabilities. 

TDD/TTY Dial 711 then ask for (808) 586-8866 

 
The proposal applies an altered version of the twenty common law factors and in a 
different manner than does the IRS or the HAR, stating that they shall be 
guidelines for determining whether an individual could be deemed and 
independent contractor. New definitions of “client” and “independent contractor” 
are added. 
 
DLIR opposes the proposed application of the ABC test and the altered twenty 
factors in section 383-6. Should the Committee decide that that added factors are 
preferred, DLIR suggests and would support inserting the IRS twenty common 
factors and the method of application of those factors from the Hawaii 
Administrative Rules (HAR). This would recognize that each case is different and 
dependent on a unique set of facts. DLIR also opposes deletion of “customarily” in 
383-6(3). 
 
DLIR also supports the amendment of “Master and servant” to “Employer and 
employee. DLIR notes that while “master and servant” may be archaic, it does 
denote the unequal distribution of power in the modern employer – employee 
relationship. An employer is in the position to require an employee to accept 
independent contractor status much more than the employee is in the position to 
insist on employee status.  
 
It is difficult to detect employers who misclassify employees as independent 
contractors in order to compete unfairly by avoiding the cost of taxes, insurance, 
social security and/or overtime, particularly when those doing the work are not 
listed on any record of employees. The U.S Department of Labor has recognized it 
as a growing national problem and has placed a priority on addressing it.   
 

II. CURRENT LAW 
Conformity with FUTA taxing provisions in State statutes is critical for employers 
who pay state UI contributions to receive offset credit against their federal payroll 
tax.   

 
The ABC standard requires that each of the following conditions be met in the 
conjunctive for an individual to be considered an independent contractor: 
 

1. The individual has been and will continue to be free from control or 
direction over the performance of such service, both under the individual’s 
contract of hire and in fact; and 
 

2. The service is either outside the usual course of the business for which 
the service performed or that the service is performed outside all the 
places of business of the enterprise for which the service is performed; 
and  
 

3. The individual is customarily engaged in an independently established 
trade, occupation, profession, or business of the same nature as that 
involved in the contract of service.   
 

Section 12-5-2, Hawaii Administrative Rules, which implement section 383-6, 
HRS, includes the IRS 20 factors as an analytic tool in determining whether 
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direction and control exists in an employment relationship and to what degree. 
The rule clearly enunciates that the degree of importance of each factor varies 
depending on the occupation and the factual context in which the services are 
performed. This has served over the years to ensure conformity with FUTA 
taxing provisions, which is critical for employers to receive an offset credit against 
their payroll tax, and for the funding of the State’s Unemployment Insurance 
Division.  
 

III. COMMENTS ON THE SENATE BILL  

 
The Department raises offers the following comments and recommendations: 

 
1. Subsection (b) (page 3, line 3) effectively replaces the 20 factors contained 

in the HAR and assumes that these factors “shall be guidelines for 
determining whether an individual could be deemed an independent 
contractor.” This reasoning, in conjunction with the definition of 
“independent contractor” in subsection (c) which limits its focus to prong C, 
neither includes the conjunctive ABC test, nor fully addresses all aspects of 
the ABC test. 
 
DLIR recommends using the language of section 12-5-2, HAR, in lieu of the 
new statutory amendments proposed in this bill. The twenty factors should 
be used as guidance in applying the first prong of the ABC test, not as an 
added, possibly freestanding “test” to determine employee status. Further, 
DLIR recommends reinserting “customarily” in 383-6(3). 
  

2. Subsection (c) includes new “client” and “independent contractor” definitions 
that have no other references in chapter 383, HRS. The rationale of 
restricting these terms to section 383-6, when their applicability should be 
integrated and compatible with established definitions of “employer” or 
“employing unit” is unclear. Additionally, “independent contractor” is defined 
by circular reasoning, which undercuts the basic premise of the Hawaii 
Employment Security Law that a determination of independent contractor is 
conditioned on satisfying the three prongs of the ABC test, irrespective of 
whether a common law relationship exists. 
 
DLIR recommends that these definitions be deleted because they add more 
confusion than clarity to the coverage determination process. 
 

3. DLIR suggests changing the title of 383-6 in the measure to “Common law 
employer and employee relationship, not required when”. 
 

4. Rather than making clearer as to what determines employee status or 
independent contractor status, the addition of the 20 factors into statute may 
make it harder to understand for both potential employers, contractors and 
workers and generate delays in the process. 

 
As discussed above, the department supports sections 3 and 4 contained in the 
measure, which would provide greater transparency regarding coverage determinations 
and information to the Legislature on the steps the department has taken to insure staff 
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receives solid guidelines and training to help prevent erroneous rulings.  































From: mailinglist@capitol.hawaii.gov
To: CPH Testimony
Cc: eric@whalersrealty.com
Subject: Submitted testimony for SB2694 on Feb 26, 2016 10:30AM
Date: Thursday, February 25, 2016 11:03:07 AM

SB2694

Submitted on: 2/25/2016

Testimony for CPH on Feb 26, 2016 10:30AM in Conference Room 229

Submitted By Organization
Testifier

 Position

Present at

 Hearing

Eric Teele Individual Support No

Comments: Please support this bill!

Please note that testimony submitted less than 24 hours prior to the hearing,

 improperly identified, or directed to the incorrect office, may not be posted online or

 distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email

 webmaster@capitol.hawaii.gov

mailto:mailinglist@capitol.hawaii.gov
mailto:CPHTestimony@capitol.hawaii.gov
mailto:eric@whalersrealty.com


From: mailinglist@capitol.hawaii.gov
To: CPH Testimony
Cc: luly.unemori2@hawaiiantel.net
Subject: *Submitted testimony for SB2694 on Feb 26, 2016 10:30AM*
Date: Thursday, February 25, 2016 10:04:48 AM

SB2694

Submitted on: 2/25/2016

Testimony for CPH on Feb 26, 2016 10:30AM in Conference Room 229

Submitted By Organization
Testifier

 Position

Present at

 Hearing

Luly Unemori Individual Support No

Comments: 

Please note that testimony submitted less than 24 hours prior to the hearing,

 improperly identified, or directed to the incorrect office, may not be posted online or

 distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email

 webmaster@capitol.hawaii.gov

mailto:mailinglist@capitol.hawaii.gov
mailto:CPHTestimony@capitol.hawaii.gov
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