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Bill No. and Title: Senate Bill No. 2453, Relating to Aquatic Penalties Resources..

Purpose: Authorizes the court to require a person who violates certain laws pertaining to
aquatic resources to complete an aquatic resources educational class administered by DLNR in
lieu of or in addition to paying a monetary fine. Authorizes the court to require a person who
violates certain laws pertaining to aquatic resources to perform community service administered
by DLNR in lieu of paying a monetary fine.

Judiciary's Position:

The Judiciary supports Senate Bill No. 2453. Development of educational programs and
community service opportunities as sentencing alternatives is one of the key recommendations
by the Environmental Court Working Group as a part of the implementation of Act 218.1 While
prospective fines and/or incarceration serve important roles in inhibiting illegal behavior,

! Following passage of Act 218, establishing the Environmental Court, the judiciary was asked to convene a working
group and prepare a report to the legislature. The Chief Justice convened an Environmental Court Working Group
(ECWG), consisting of judges and administrators from each of the four circuits. The working group consulted with
DLNR administrators and staff at DOCARE, in addition to other stakeholders, including (but not limited to) county
prosecutors, public defenders and attorneys general. ECWG Report, p.11-12. The full report by the ECWG,
including a list of participants and stakeholders consulted, is available at:

http://www.courts.state.hi.us/docs/news and reports docs/environmental courts.pdf (last visited Jan. 29, 2016).



http://www.courts.state.hi.us/docs/news_and_reports_docs/environmental_courts.pdf
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alternative sentencing options offer other advantages that may allow courts to more directly
address environmental harm caused by resource violations.

The ability of a court to require an offender to take a comprehensive educational class
instead of, or in addition to, imposing a fine for a single proscribed act, can accomplish one of
the goals underlying the creation of the Environmental Courts. Education about the broader
principles of resource management and regulation allows offenders to better understand Hawaii’s
resource laws to foster a change of behavior.

Alternative sentencing options allow Environmental Court judges to impose sentences
that specifically address resource offenses and violators, and will give them the ability to more
effectively deter future violations, enhance public knowledge about Hawaii’s resource laws and
ensure that the punishment for such violations is appropriate.

Thank you for the opportunity to testify on Senate Bill No. 2453.
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Senate Bill 2453 proposes to authorize the Judiciary to sentence violators of Hawaii’s aquatic
resource laws to: 1) complete an aquatic resources educational course in lieu of or in addition to
paying a monetary fine, or 2) perform community service administered by the Department of
Land and Natural Resources (Department) in lieu of paying a monetary fine. The Department
supports this measure.

Existing penalty statutes prescribe mandatory monetary fines for violations of aquatic resource
laws. This measure would also provide courts with greater flexibility in issuing sentences
appropriate to the circumstances of each case.

In other jurisdictions, alternative sentencing has proven to be more effective than monetary fines
in deterring future resource violations. Many resource violations occur as a result of ignorance
of or indifference to Hawaii’s aquatic resource laws. In such cases, an educational course would
educate the violator about Hawaii’s various aquatic resources laws and regulations, as well as the
ecological, social, and cultural reasons for those laws. Violators who complete the course can
also serve as a vehicle to reach user groups from diverse backgrounds, thereby increasing
baseline knowledge about aquatic resources and the negative impacts caused by unlawful fishing
activities.

In some cases, violations are committed intentionally due to the significant financial gain that
can be realized from illegal extraction of aquatic resources. For these violators, fines may



simply be viewed as a cost of doing business. In this respect, community service requirements
may provide a more effective deterrent; rather than simply paying a fine and being free to resume
their activities, violators will be required to spend precious time meeting their obligation to the
court.

For aquatic resources violations, an educational curriculum already exists and can be easily
implemented. Through its Makai Watch program, the Department has already developed an
educational curriculum that it uses to train member groups. This curriculum provides a broad
overview of aquatic resource statutes and regulations, as well as information about closed
seasons, restricted areas and methods of extraction. Additionally, the Department has already
successfully developed an online course for boaters, and is engaged in a similar process with
respect to hunter education.

Finally, the Department notes that the option to impose alternative sentences does not preclude
the judiciary from imposing fines or other penalties authorized by statute. As such, educational
courses and community service are simply additional tools in the Judiciary’s toolbox as it seeks
to craft sentences that will deter future violations while benefiting society and the environment.

Thank you for the opportunity to provide testimony in support of Senate Bill 2453.
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The Office of Hawaiian Affairs (OHA) SUPPORTS WITH AMENDMENTS SB2453,
which provides judges with the discretion to require potentially transformative
educational- and service-based penalties in lieu of or in addition to monetary fines, for
convictions of certain aquatic resource laws.

Over the last decade, it has become clear that numerous issues may be inhibiting
compliance with aquatic resource laws and regulations under the jurisdiction of the
Department of Land and Natural Resources (DLNR). One issue may include the
sufficiency of existing criminal penalties to deter or otherwise foster lawful compliance by
violators, even after a criminal judgement is rendered. Judges may also be reluctant to
impose the mandatory minimum fines for criminal violations of aquatic resource laws, for
indigent defendants with little economic means; as a result, judges may be more willing to
allow plea deals with little punitive impact, or otherwise decline to impose the sanctions
called for in statute.

This measure may help to address such issues through the authorization of
alternative, educational- and service-based penalties for aquatic resource violations. Such
penalties would allow and encourage judges to meaningfully sanction violators who may
not be able to pay the monetary penalties called for in statute. Imposing educational- and
community service-type penalties, particularly as they relate to natural or cultural
resources, has the added potential benefit of transforming or rehabilitating alleged
violators’ perspectives regarding the importance of our resource laws, increasing the
chances that they will comply with the law in the future. Moreover, service-based
penalties may more directly benefit or restore aquatic resources impacted by a violator’s
actions.

OHA notes that the DLNR and Board of Land and Natural Resources (BLNR) have
been recently exploring the use of civil administrative enforcement authorities to address
natural resource violations, including aquatic resource violations. Civil penalties for
violations of aquatic resource laws may be substantial, with per-specimen fines of up to
$1,000 or more; for indigent defendants, however, the BLNR may face the same
challenges as criminal judges in levying such substantial fines. Accordingly, OHA urges
the Committee to similarly grant express alternative-penalty authority to the BLNR, to



impose educational- or community service-based penalties in lieu of or in addition to civil
fines. In order to ensure that violators do in fact follow through with such penalties,
without requiring the substantial commitment of resources by the DLNR, OHA further
recommends that the Committee consider a car registration stopper, or similar
mechanism, as proposed in SB1170 of the 2014 Legislature.

Accordingly, OHA urges the Committee to add two new sections to this measure,
to read as follows:

SECTION . Section 187A-12.5, Hawai‘i Revised
Statutes, is amended by adding a new subsection (g) to read
as follows:

"(g) The board is authorized to require the completion

of an aquatic resources educational class administered by

the department, or the performance of natural or cultural

resource-related community service administered by the

department, in lieu of or in addition to any administrative

fines imposed under this section; provided that the person

who performs any such community service shall not be

considered to be an employee of the board, and the

community service shall not constitute employment. The

board may direct the appropriate county authorities of

motor vehicles to deny any application for the registration

of a motor vehicle if the board finds that the applicant

failed to comply with any requirement, or failed to pay any

administrative fine, fee, or cost imposed by the board

under this section, until satisfactory compliance is

certified by the board or its agent."




SECTION . Chapter 286, Hawai‘i Revised Statutes, is
amended by adding a new section to part III to be
appropriately designated and to read as follows:

"§286- Denial of application for failure to

discharge a requirement or pay a fine imposed by the board

of land and natural resources. In addition to any other

acts or conditions provided by law, the director of finance

of the appropriate county may deny any application for

registration if the director of finance has received

notification from the board of land and natural resources

pursuant to section 187A-12.5(g) that the applicant has

failed to comply with a requirement or pay any

administrative fine, fee, or cost imposed by the board of

land and natural resources for any violation of subtitle 5

of title 12 or any rule adopted thereunder. Unless

otherwise provided by law, the director of finance shall

not approve an application for registration denied under

this section until receipt of certification of satisfactory

compliance from the board of land and natural resources

pursuant to section 187A-12.5(g)."

Therefore, OHA urges the Committees to PASS WITH AMENDMENTS SB2453.
Mahalo nui loa for the opportunity to testify on this measure.
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In Support for SB 2453 Relating to Aquatic Resources Penalties
Chair Keith-Agaran, Chair Tokuda, Vice Chair Shimabukuro, Vice Chair Dela Cruz, and Members of the Committee.

Aloha. Conservation Council for Hawai‘i supports SB 2453, which authorizes the court to require a person who
violates certain laws pertaining to aquatic resources to complete an aquatic resources educational class
administered by the Department of Land and Natural Reources in lieu of or in addition to paying a monetary fine,
and authorizes the court to require a person who violates certain laws pertaining to aquatic resources to perform
community service administered by DLNR in lieu of paying a monetary fine.

We support SB 2453 because circumstances surrounding natural resources violations vary. We also agree with bill
proponents that flexibility is needed in these situations. Clearly, some violators should pay fines in addition to
attending aquatic resources educational classes and performing community service. The fines need to be hefty. If
the fines are too small, certain violators will knowingly break the law and consider the fines to be part of the cost
of doing business. Such violators should be fined, required to attend the class, and perform community service.
Other violators cannot afford to pay fines, and should qualify for community service in lieu of fines. Community
service may be more effective for young, first-time offenders.

Alternative sentencing authority gives the judiciary discretion in adjudicating resource crimes. When violations
are simply a result of someone "not knowing better," fines are not always the best tool to change user behavior.
Fines teach that behavior in a single instance was proscribed, whereas education about resource laws in general
can have a lasting impact on future behavior.

The ultimate goal of resource laws is to encourage sustainable use of resources by user groups. Educational
courses and community service opportunities educate and engage violators in a way that fines cannot. The
dispersive effect of educational courses can lead to a better communal understanding of natural resource laws,
thereby strengthening connections to the resources and encouraging sustainable use.

Alternative sentencing in other jurisdictions and areas of law has led to decreased recidivism and positive changes
in behavior. Education can be especially useful in diverting first-time offenders from behavioral patterns that can
lead to future violations. We defer to the court and its discretion in sentencing violators. We also recommend
that the DLNR require anyone wanting a commercial license to take aquatic resources educational class before
receiving a permit.

Please support SB 2453. Mahalo nui loa for the opportunity to testify. Marjorie Ziegler
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Dear Chair Keith-Agaran, Vice Chair Shimabukuro, Chair Tokuda, Vice Chair Dela Cruz,
and Committee Members:

We write in strong support of SB2453 to strengthen the range of judicial remedies
available to our state judges in aquatic resource violation cases.

Our organization’s mission is to “replenish and sustain the natural and cultural
resources of the Plplkea and Waimea ahupua‘a for present and future generations
through active community stewardship, education, and partnerships.” Malama
Plpikea-Waimea is one of the state-designated Makai Watch programs on O‘ahu,
through which we partner with the State Department of Land & Natural Resources,
Division of Conservation and Resource Enforcement (DOCARE) to prevent and report
violations in the PUpikea Marine Life Conservation District. We care deeply about
what happens to those who violate our marine resources law. Unfortunately, illegal
activities and poaching in the MLCD continue to occur far too often. Better
enforcement options are needed.

MPW strongly supports the new judicial focus on natural resource violations through
the Hawai‘i Environmental Court. SB2453 will add essential alternative tools to the
judiciary’s toolkit — an education course and community service — both effective ways
to change behavior. These alternative sentencing options are well suited for first-time
offenders and defendants who are simply ignorant of the law. Stiff criminal fines
should still be levied on those offenders who are serious, repeat, or intentional
offenders.

Our precious marine resources need broader protection than just criminal fines. In the
long run, education and community service can turn violators into potential stewards
of our precious marine resources, creating a stronger more sustainable community and
abundant ocean for all of us. Mahalo nui!

Maxx Elizabeth Phillips,
Managing Director Sincerely,
Jenny Yagodich, Director of
Educational Programs & &% W
Community Outreach hee:
Denise Antolini, President

Federal Nonprofit Organization
501(c)(3) FEIN 27-0855937
www.pupukeawaimea.org
info@oubukeawaimea.ore




From: mailinglist@capitol.hawaii.gov

To: JDLTestimony

Cc:

Subject: *Submitted testimony for SB2453 on Feb 24, 2016 10:00AM*
Date: Tuesday, February 23, 2016 5:28:42 AM

SB2453

Submitted on: 2/23/2016
Testimony for JDL/WAM on Feb 24, 2016 10:00AM in Conference Room 211

Submitted By Organization TeSt.'f.'er Presept at
Position Hearing
sally kaye I Individual I Support I No
Comments:

Please note that testimony submitted less than 24 hours prior to the hearing,
improperly identified, or directed to the incorrect office, may not be posted online or
distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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From: mailinglist@capitol.hawaii.gov

To: JDLTestimony

Cc:

Subject: *Submitted testimony for SB2453 on Feb 24, 2016 10:00AM*
Date: Tuesday, February 23, 2016 3:34:45 AM

SB2453

Submitted on: 2/23/2016
Testimony for JDL/WAM on Feb 24, 2016 10:00AM in Conference Room 211

Submitted By Organization TeSt.'f.'er Presept at
Position Hearing
Michelle Matson | Individual I Support I No
Comments:

Please note that testimony submitted less than 24 hours prior to the hearing,
improperly identified, or directed to the incorrect office, may not be posted online or
distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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