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Chairs Baker and Keith-Agaran, Vice Chairs Kidani and Shimabukuro, and Members of the
Committees:

The Department of Public Safety (PSD) strongly supports Senate Bill (HB)
2098 which clarifies that medical health professionals who are employed by the State
receive a qualified immunity from personal liability when exercising their governmental
discretion as employees of the State when actin in the course and scope of their state
employment.

Qualified immunities were withheld from PSD physicians in the Slingluff'v.
State of Hawaii decision, as the Intermediate Court of Appeals (ICA) ruled that the
qualified immunity did not apply to the named physicians, since these physicians are
subject to separate professional standards and were exercising their professional medical
discretion and not their governmental discretion. The analysis set forth by the ICA
created an artificial distinction between medical discretion and governmental discretion
that did not previously exist in Hawaii law.

PSD has always found it difficult to recruit and retain qualified physicians,
psychiatrists, and advance practice registered nurses because of typically lower
government salaries than in the private sector. In addition, knowing that their personal
assets may be at risk has further discouraged candidates from even applying for positions
with the State. A malpractice insurance policy had to be obtained to ensure that PSD
physicians and other medical professionals would not be personally harmed.
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It is critical that this bill be passed to counter the harsh and unfair results of the
Slingluff decision by the ICA, which, by ignoring existing Hawaii law, unnecessarily puts
the PSD physicians at personal financial and professional risk. This bill would retarn the
law to its original state before Slinglyf.

Thank you for the opportunity to testify on this measure.
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Testimeny in SUPPORT of 582098
RELATING TO HEALTH

SENATOR ROSALYN BAKER, CHAIR
SENATE COMMITTEE ON COMMERCE, CONSUMER PROTECTION, AND HEALTH
SENATOR GILBERT KEITH-AGARAN, CHAIR
SENATE COMMITTEE ON JUDICIARY AND LABOR
Hearing Date: February 12, 2016 Room Number: 016

Fiscal Implications: Savings from department-funded malpractice policies.

Department Testimony: The Department of Health {DOH) supports the concept of immunity for health
professionals acting within the course of government employment and scope of license. DOH defers to
the Department of the Attorney General as whether SB2098 confers levels of protection optimal for the

interests of the State and affected employees.

$B2098 will enhance the recruitment and retention of public-minded highly qualified clinicians, and
narrow the competitive gap with the private sector. Without such protections DOH professionals acting
in good faith in the best interest of their clients and the public may be at personal financial and

professional risk. This is an unfair burden and detrimental to government services.

The department respectfully recommends extending protections beyond medical health professionals,
most often physicians and nurses, to clinical health professionals to include psychologists, licensed
clinical social workers, and similar disciplines working within scope of license at independent practice

levels.

Offered Amendments: Page 1, Bill Section 2, from Line 16:
"§321-~ Medical and clinical health professionals; qualified

immunity. State employees who exercise professional medical and

clinical discretion within the course and scope of their government
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employment shall receive gualified immunity from any personal

liability. Medical and clinical health professiocnals shall also be

afforded any other privileges and immunities that are available under
common law, federal law, or state law for other government employees

who are not medical and clinical health profeszionals, when those

other government employees are acting in the course and scope of their

government employment."
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It is critical that this bill be passed to counter the harsh and unfair results of the
Slingluff decision by the ICA, which, by ignoring existing Hawaii law, unnecessarily puts
the PSD physicians at personal financial and professional risk. This bill would return the
law to its original state before Slingluff-

Thank you for the opportunity to testify on this measure.
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S.B. 2098 — RELATING TQ HEALTH

The Hawaii Government Employees Association, AFSCME Local 152, AFL-CIO
~ supports the purpose and intent of S.B. 2098. This important legislation amends
Chapter 321, HRS by providing medical health professionals employed by the State
of Hawaii with qualified immunity from personal liability when exercising their
professional medical discretion within the course and scope of their government
employment. S.B. 2098 also provides medical health professionals with the same
priviieges and immunities that other state employees currently have.

More specifically, this bill will protect physicians, psychiatrists and nurses, who work
for the State of Hawaii. The HGEA represents many of these employees in various
state depariments. S.B. 2098, if enacted, will enable the State of Hawaii fo attract
and retain employees who provide medical services that are essential to the public.

Thank you for the opportunity to testify in support of S.B. 2098.
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