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To: WTLTestimony

Cc: amel.s.chun@hawaii.gov

Subject: Submitted testimony for SB1247 on Feb 13, 2015 15:45PM
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SB1247

Submitted on: 2/12/2015
Testimony for WTL on Feb 13, 2015 15:45PM in Conference Room 224

Submitted By Organization Test_lf_ler Preser_lt at
Position Hearing
Carty S. Chang | DLNR | Oppose | Yes

Comments: DLNR strongly opposes this measure.

Please note that testimony submitted less than 24 hours prior to the hearing,
improperly identified, or directed to the incorrect office, may not be posted online or
distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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In consideration of
SENATE BILL 1247
RELATING TO THE DISPOSITION OF PUBLIC LANDS

Senate Bill 1247 proposes to enable lessees of public lands to obtain financing to construct
improvements while enabling these lessees to relinquish leases during the second half of the lease,
and to ensure fair and equitable valuations and disposition of capital improvements in conjunction
with the establishment of lease rents and public auctioning of relinquished leases. The
Department of Land and Natural Resources (“Department”) strongly opposes this bill.

Despite the stated intent of the bill, the underlying intent of the bill appears to be: (1) to give
existing lessees an advantage at the auction of new leases for their properties inasmuch as they
would not have to pay for the residual value of their improvements; (2) to allow a lessee to
relinquish a lease even when a mortgage obtained by the lessee still encumbers the leasehold
property; and (3) to transfer the normal risks of the business of the lessee to the State.

The Department’s leases generally provide that the lessee owns any improvements it constructs
during the term of the lease, but at the end of the lease, ownership of the improvements reverts to
the State without compensation. The Board of Land and Natural Resources (“Board”) already has
the discretion to entertain requests for early lease cancellation and to set the conditions under which
the Board will agree to mutual cancellation. The proposed bill would strip the Board of that
discretion and grant lessees the right to dictate when their leases would be terminated and the
conditions on which state lands would thereafter be put out to public auction.

Financing:
This bill would not encourage lenders to provide financing to lessees. The bill's proposal to allow

lessees to relinquish leases, at will and for any reason, during the last half of the term of the leases,





whether or not a mortgage acquired by the lessee still encumbers the leasehold property, would
logically make the acquisition of financing for improvements more difficult. We do not believe that
a financial institution is more likely to lend money to the lessee if the lessee may easily give up the
leasehold property before the mortgage is paid off.

Transfer of business risks to the State:

Allowing lessees to relinquish leases, at will and for any reason, during the last half of the term of
the lease, whether or not a mortgage acquired by the lessee still encumbers the leasehold property,
with the promise of a payout of the residual value of the improvements constructed on the property
whether or not the State or a new lessee finds the improvements desirable or usable, transfers the
risks of the lessee's business conducted under the lease to the State of Hawaii. The State could be
left "holding the bag" for the mortgage that encumbers the property while having to make sure that
the relinquishing lessee is paid for the residual value of the improvements. No lease of state land
could be put out for bid with a mortgage still encumbering the property.

The improvements could still have a residual value even though they may not be desirable or usable
by the State or a new lessee. The bill would allow the Board to require that the lessee remove the
improvements and restore the land, but it does not provide that the residual value payment to the
relinquishing lessee will be extinguished if the improvements are removed.

Whether the improvements are useable or not, any re-leasing of the land with the improvements
would give the relinquishing lessee an advantage under a public auction because the relinquishing
lessee would not have to pay for the improvements.

Appraisal of residual value:

Under the bill, the lessee and not the State, initially selects the appraiser to determine residual value.
If the Board does not agree with the lessee's appraisal value, the Department may contract with an
appraiser who must be approved by the lessee. However, if the lessee disagrees with the
Department's selection of the appraiser, the Board selects the appraiser. The residual value will then
be determined through arbitration. The Department does not feel it should be a point of contention
as to who the State selects as an appraiser since the lessee will have selected its own appraiser. As
such, the Department does not support having the lessee approve the Department’s appraiser.
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CARTY S. CHANG
Interim Chairperson

Before the Senate Committee on
WATER AND LAND

Friday, February 13, 2015
3:45 P.M.
State Capitol, Conference Room 224

In consideration of
SENATE BILL 1247
RELATING TO THE DISPOSITION OF PUBLIC LANDS

Senate Bill 1247 proposes to enable lessees of public lands to obtain financing to construct
improvements while enabling these lessees to relinquish leases during the second half of the lease,
and to ensure fair and equitable valuations and disposition of capital improvements in conjunction
with the establishment of lease rents and public auctioning of relinquished leases. The
Department of Land and Natural Resources (“Department”) strongly opposes this bill.

Despite the stated intent of the bill, the underlying intent of the bill appears to be: (1) to give
existing lessees an advantage at the auction of new leases for their properties inasmuch as they
would not have to pay for the residual value of their improvements; (2) to allow a lessee to
relinquish a lease even when a mortgage obtained by the lessee still encumbers the leasehold
property; and (3) to transfer the normal risks of the business of the lessee to the State.

The Department’s leases generally provide that the lessee owns any improvements it constructs
during the term of the lease, but at the end of the lease, ownership of the improvements reverts to
the State without compensation. The Board of Land and Natural Resources (“Board”) already has
the discretion to entertain requests for early lease cancellation and to set the conditions under which
the Board will agree to mutual cancellation. The proposed bill would strip the Board of that
discretion and grant lessees the right to dictate when their leases would be terminated and the
conditions on which state lands would thereafter be put out to public auction.

Financing:
This bill would not encourage lenders to provide financing to lessees. The bill's proposal to allow

lessees to relinquish leases, at will and for any reason, during the last half of the term of the leases,



whether or not a mortgage acquired by the lessee still encumbers the leasehold property, would
logically make the acquisition of financing for improvements more difficult. We do not believe that
a financial institution is more likely to lend money to the lessee if the lessee may easily give up the
leasehold property before the mortgage is paid off.

Transfer of business risks to the State:

Allowing lessees to relinquish leases, at will and for any reason, during the last half of the term of
the lease, whether or not a mortgage acquired by the lessee still encumbers the leasehold property,
with the promise of a payout of the residual value of the improvements constructed on the property
whether or not the State or a new lessee finds the improvements desirable or usable, transfers the
risks of the lessee's business conducted under the lease to the State of Hawaii. The State could be
left "holding the bag" for the mortgage that encumbers the property while having to make sure that
the relinquishing lessee is paid for the residual value of the improvements. No lease of state land
could be put out for bid with a mortgage still encumbering the property.

The improvements could still have a residual value even though they may not be desirable or usable
by the State or a new lessee. The bill would allow the Board to require that the lessee remove the
improvements and restore the land, but it does not provide that the residual value payment to the
relinquishing lessee will be extinguished if the improvements are removed.

Whether the improvements are useable or not, any re-leasing of the land with the improvements
would give the relinquishing lessee an advantage under a public auction because the relinquishing
lessee would not have to pay for the improvements.

Appraisal of residual value:

Under the bill, the lessee and not the State, initially selects the appraiser to determine residual value.
If the Board does not agree with the lessee's appraisal value, the Department may contract with an
appraiser who must be approved by the lessee. However, if the lessee disagrees with the
Department's selection of the appraiser, the Board selects the appraiser. The residual value will then
be determined through arbitration. The Department does not feel it should be a point of contention
as to who the State selects as an appraiser since the lessee will have selected its own appraiser. As
such, the Department does not support having the lessee approve the Department’s appraiser.
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Testimony for WTL on Feb 13, 2015 15:45PM in Conference Room 224
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General

Comments: Deputy Attorney General, Daniel Morris, will be present at the hearing on
SB1247 to testify.

Please note that testimony submitted less than 24 hours prior to the hearing,
improperly identified, or directed to the incorrect office, may not be posted online or
distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@-capitol.hawaii.gov
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TESTIMONY OF
THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-EIGHTH LEGISLATURE, 2015

ON THE FOLLOWING MEASURE:
S.B.NO. 1247, RELATING TO DISPOSITION OF PUBLIC LANDS.

BEFORE THE:
SENATE COMMITTEE ON WATER AND LAND

DATE: Friday, February 13, 2015 TIME: 3:45 p.m.
LOCATION:  State Capitol, Room 224

TESTIFIER(S): Russell A. Suzuki, Attorney General, or
Daniel A. Morris, Deputy Attorney General

Chair Thielen and Members of the Committee:

The Department of the Attorney General opposes this bill.

This bill proposes to create a new section in chapter 171, Hawaii Revised Statutes that
gives lessees of state land the right to obtain compensation for the residual value of
improvements existing on leased land relinquished to the State during the second half of the
lease term. The stated purpose of the bill is to facilitate the ability of lessees to obtain financing
for improvements and to provide an incentive for lessees to construct improvements on state
land.

State leases already address the disposition of improvements on leased land at the end of
the lease, whether the lease ends due to expiration of the lease term or at an earlier time due to
cancellation, mutual termination, or other reasons. This bill allows a relinquishing lessee to
obtain compensation for improvements at the end of the lease, despite wording in the lease
providing that ownership of improvements reverts to the State at the end of the lease. This raises
legal concerns that the bill improperly alters the terms of the lease contract to the detriment of
the State, and improperly uses public funds for a private purpose in violation of article VII,
section 4, of the Hawaii Constitution. In addition, this bill does not address circumstances where
the relinquished lease is encumbered by a mortgage or where the State elects to exercise its
discretion to require the lessee to remove the improvements at the end of the lease term without
having to compensate the lessee for the value of the improvements. The methodology for
appraisal of the improvements is also cumbersome and favors the lessee.

We respectfully ask the Committee to hold this bill.

583426_1






TESTIMONY OF
THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-EIGHTH LEGISLATURE, 2015

ON THE FOLLOWING MEASURE:
S.B.NO. 1247, RELATING TO DISPOSITION OF PUBLIC LANDS.

BEFORE THE:
SENATE COMMITTEE ON WATER AND LAND

DATE: Friday, February 13, 2015 TIME: 3:45 p.m.
LOCATION:  State Capitol, Room 224

TESTIFIER(S): Russell A. Suzuki, Attorney General, or
Daniel A. Morris, Deputy Attorney General

Chair Thielen and Members of the Committee:

The Department of the Attorney General opposes this bill.

This bill proposes to create a new section in chapter 171, Hawaii Revised Statutes that
gives lessees of state land the right to obtain compensation for the residual value of
improvements existing on leased land relinquished to the State during the second half of the
lease term. The stated purpose of the bill is to facilitate the ability of lessees to obtain financing
for improvements and to provide an incentive for lessees to construct improvements on state
land.

State leases already address the disposition of improvements on leased land at the end of
the lease, whether the lease ends due to expiration of the lease term or at an earlier time due to
cancellation, mutual termination, or other reasons. This bill allows a relinquishing lessee to
obtain compensation for improvements at the end of the lease, despite wording in the lease
providing that ownership of improvements reverts to the State at the end of the lease. This raises
legal concerns that the bill improperly alters the terms of the lease contract to the detriment of
the State, and improperly uses public funds for a private purpose in violation of article VII,
section 4, of the Hawaii Constitution. In addition, this bill does not address circumstances where
the relinquished lease is encumbered by a mortgage or where the State elects to exercise its
discretion to require the lessee to remove the improvements at the end of the lease term without
having to compensate the lessee for the value of the improvements. The methodology for
appraisal of the improvements is also cumbersome and favors the lessee.

We respectfully ask the Committee to hold this bill.
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SB1247

Submitted on: 2/12/2015
Testimony for WTL on Feb 13, 2015 15:45PM in Conference Room 224

Submitted By Organization Test_lf_ler Preser_lt at
Position Hearing
James McCully | Individual | Support | No

Comments: Chair Thielen | regret not be able to attend the hearing and address any
concerns made by other testifiers or committee members. | would be happy to
discuss with you at any time. Jim McCully

Please note that testimony submitted less than 24 hours prior to the hearing,
improperly identified, or directed to the incorrect office, may not be posted online or
distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@-capitol.hawaii.gov
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McCully Works


40 Kamehameha Ave.


Hilo, Hi.  96720


SB71247: Testimony in SUPPORT 


Senate Committee on Water & Land


Senator Laura Thielen, Chair


Senator Brickwood Galuteria, Vice-Chair


Aloha Chair Thielen,


The State of Hawaii is the largest landowner in the state, with a significant amount of the states most economically important properties.  All of these public lands are controlled by HRS171 and administered by the Department of Land and Natural Resources (DLNR).  SB1247, through its modification of HRS171, promises benefits to both the DLNR as well as the lessees who provide economic benefits to their community by utilizing state lands.

As a lessee of public lands in Hilo I cannot understate the immediate need to address the  status and tenure of economically important lands under state lease.  It’s not just the superficial, the slum like quality of the exterior “skin” as evidenced on any visit to Hilo.  It’s how it affects the willingness of the lessee to take risks to meet a constantly changing market.  Public leasehold lands contain the “face” of Hilo in the Banyan Drive hotels and recreational areas as well as the “muscle and heart”  of  Hilo in its commercial and industrial areas.  

The Constitution of the State of Hawaii, Article IX, Conservation, Control and Development of Resources, is silent on the specific issues now affecting economically important public lands, namely how to avoid the “wasting asset” nature of leasehold property when the reversionary clause takes precedent over the economic requirements of improving or maintaining the leasehold improvements.  Wasting Assets is an economic term that refers to the decay of the value of an asset because of time limits.  To the lessees of public lands the leases have been problematic since they do not know how they will be treated by the State of Hawaii at the end of the term of the lease.  The assets they have created, invested in, and made use of all these years, whether they be hotels, buildings, warehouses, or yards, are allowed to deteriorate and create economic friction that harms all the citizens and consumers of the State of Hawaii.  A noted local economist (Suyderhoud) has written… “We need organic domestic growth that is both vigorous and self-sustaining, and this can only come from the private sector.  And it will come only if tax and regulatory systems reward investment and risk taking and reduce uncertainties.” 


By providing a mechanism whereby a lessee can elect to return their leasehold improvements to the State of Hawaii and participate in a public auction to regain the use of the property for a new lease term then investment by private businesses will be encouraged.  The Senate, through SB1247 can address this key feature that will rationalize and improve the economic use of already developed state lands.  Currently there is no clear cut method to relinquish a lease.  The statutory framework that this bill could provide would make the process transparent and fair to both the DLNR as the steward of the public lands and the lessee who takes the risks and contributes to the economy through the development and use of state lands.  In that respect this bill could be considered a “housekeeping” measure, a means to clarify where existing language is silent.

I must emphasize that as a lessee there may be few fellow lessees that would ever choose to utilize this statutory reform.  As I’ve promoted this bill to my fellow business owners most believe that the risks are all on the lessees side and feel that it’s too one sided in favor of the DLNR.  Nevertheless I believe it is an improvement on the status  quo and a valuable tool in both the DLNR and the lessee’s toolbox.

Please support SB1247.  If you have any questions I would be happy to discuss them.

Mahalo,


James McCully 


McCully Works


40 Kamehameha Ave., Hilo, Hi. 96720


808-933-7000 
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SB1247

Submitted on: 2/12/2015
Testimony for WTL on Feb 13, 2015 15:45PM in Conference Room 224

Submitted By Organization TeSt.'f.'er Presept at
Position Hearing
Kerry A. Umamoto || Individual I Support I No

Comments: Aloha Chair, | would like to ask your support in bill SB1247. By approving
this bill, it would help us insure the future growth of business as well as give us as a
fair chance to provide necessary improvements to current land being occupied.
Thank you for your concideration

Please note that testimony submitted less than 24 hours prior to the hearing,
improperly identified, or directed to the incorrect office, may not be posted online or
distributed to the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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