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 Chair Rhoads, Vice Chair San Buenaventura, and Members of the Committee: 

The Department of Public Safety (PSD) supports House Bill (HB) 362 which 

seeks to establish the offense of resisting arrest as a felony when the accused offender 

attempts to remove or gain possession of the law enforcement officer’s weapon while 

being subdued during arrest.  Such an encounter between an offender and arresting 

officer, involving the struggle for control of the officer’s weapon, creates an immediate,  

high-risk scenario.  Not only is the officer in danger, but also, any innocent bystander in 

the near vicinity.   

If an offender manages to escape with the officer’s weapon, history shows there is 

a high likelihood that the weapon will be used in the commission of subsequent criminal 

acts, or be passed on or sold to other criminals, creating a latent, dangerous scenario for 

the future.   

The enactment of HB 362 will serve as an important deterrent and help keep our 

communities safe. 

Thank you for the opportunity to present this testimony.   
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Testimony of the Office of the Public Defender, 
State of Hawaii to the House Committee on 

Judiciary 

January 21, 2016 

H.B. No. 362: RELATING TO RESISTING ARREST 

Chair Rhoads and Members of the Committee: 

This measure would create the offenses of resisting arrest in the first and second 
degree. If during the course of a lawful arrest, a suspect attempted to remove a 
law enforcement officer's firearm, he would be charged with resisting arrest in the 
first degree, a class C felony. The current offense of resisting arrest would be 
reclassified as resisting arrest in the second degree, a misdemeanor. The Office 
of the Public Defender opposes H.B. No. 362. 

The deterrent effect of enacting a stiffer penalty is often overstated and should be 
questioned. Persons who resist arrest are often drunk, under the influence of 
drugs, mentally ill and/or emotionally disturbed. A felony resisting arrest law will 
not cause them to stop and think twice before deciding to disobey a law 
enforcement officer. 

A law enforcement officer's firearm is often holstered to his belt. During a scuffle, 
his sidearm, which protrudes from his hip, may accidentally be hit, touched or 
grabbed by the suspect. We are concemed that officers will be quick to say that 
the suspect reached for their gun, and charge the felony rather than a 
misdemeanor. In the vast majority of cases, only the officers allegation will exist 
that a suspect was attempting to remove the officers firearm. There will be no 
scientific or objective evidence of the incident. 

Finally, the history of the resisting arrest charge suggests that it is frequently 
used as a cover-up for police brutality. In these situations, when an officer has 
used unjustifiable and excessive physical force in apprehending a member of the 
public, he or she claims that the arrestee resisted arrest thus forming a 
justification for the conduct. It is suggested that this measure should not be 
seriously considered unless all police officers are outfitted with evidence 
preservation devices such as "body cameras" such that firm evidence can be 
recorded so that courts and juries can sort out these situations. 

Thank you for the opportunity to provide testimony in this matter. 
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