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March 18, 2016 
 
To: The Honorable Rosalyn H. Baker, Chair,  
 The Honorable Michelle N. Kidani, Vice Chair, and 

Members of the Senate Committee on Commerce, Consumer Protection, 
and Health 

 
Date: Friday, March 18, 2016 
Time: 9:45 a.m.  
Place: Conference Room 229, State Capitol 
  
From: Linda Chu Takayama, Director 
 Department of Labor and Industrial Relations (DLIR) 
 
 

Re:  H.B. No. 2539 HD 2 Relating to Insurance 
 
 

I. OVERVIEW OF PROPOSED LEGISLATION  

This proposal permits employers to offer a high deductible health plan with a health 
savings account (HSA) in addition to group accident and health or sickness 
insurance policies, group hospital and medical service plan contracts, and Health 
Maintenance Organization (HMO) plans. The proposal allows this option as long as 
the benefits provided in aggregate by the HSA program and the insurance 
coverage are equivalent and meet the requirements of chapter 393, Hawaii 
Revised Statutes (HRS)—Prepaid Health Care (PHC). 
 

The department offers comments on this measure. 
 

II. CURRENT LAW 

Section 393-11, HRS, requires that an employer provide an eligible employee with 
a health insurance by a PHC plan qualifying under section 393-7, HRS. The 
Prepaid Health Care Advisory Council reviews these plans and makes a 
recommendation to the Director of Labor and Industrial Relations for approval or 
disapproval. 

III. COMMENTS ON THE HOUSE BILL 

The department offers these comments concerning the proposal: 
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 The PHC (PHC) Act requires that all eligible employees are provided 
coverage by a PHC plan. The PHC Act, however, does not require an 
employer to offer more than one approved plan to its employees. This 
measure requires an insurer that offers a HSA program to also offer a 
non-HSA plan. The measure cannot, however, require an employer to 
offer a non-HSA plan to employees, due to ERISA. 
 

 As the PHC Act only requires an employer to offer one approved health 
plan, the department will be unable to explore the demand that the 
employer offer a second, conventional, non-HSA PHC plan to cover 
employees who are ineligible for an HSA plan (e.g. Medicare enrollees, 
individuals claimed as a dependent on the prior year’s taxes, individuals 
covered by another policy).   

 

 If an employer offers only the high deductible HSA program plan to all 
employees eligible for it (thereby forcing all eligible employees to choose 
the HSA program plan), it may become the prevalent plan, the standard-
bearing plan for the state. If the HSA program plan were to become the 
prevalent plan, the out-of-pocket maximum that employees pay per year 
could rise from the current level of $1,000.00 per year to $6,550.00 per 
year. 
 

 Allowing employers to offer high deductible plans may adversely affect 
employees financially who select the currently approved PHC Act 
compliant plan. Under section 12-12-12, Hawaii Administrative Rules, an 
employer is only responsible for the cost of the least expensive plan. Any 
cost differential may be borne by the employee selecting the more 
expensive plan.  As the cost of a high deductible plan is less than an 
approved PHC Act plan, the employee may be responsible for paying not 
only 1.5% of the employee's wage as permitted by current law, but also 
the difference in the cost of the two plans. 

 

 The measure includes provisions that unused funds become the property 
of the HSA holder (employee) at the end of the year. Employer 
contributions to the HSA, however, are intended to be used by the 
employee to pay for qualified medical expenses. If the employee uses that 
money for non-medical purposes, the employee may face federal tax 
penalties (currently 20% and withdrawn money is taxable income) and the 
money will not be available for its intended use when a medical need 
arises. 

 

 Employers choosing to use HSA accounts must fully understand the 
financial commitment required including the upfront annual expense to 
fund the account. Funding occurs prior to the first day of enrollment of a 
participant and immediately becomes the property of the HSA holder. With 
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Hawaii’s transitory nature of employment, the employer may not realize 
the impacts on the HSA program from the employee turnover. 

 

 This bill may violate federal ERISA as it imposes requirements on 
employers. Further, an individual, or an individual’s spouse, generally 
cannot have any other health coverage that is not a high deductible health 
plan, unless the individual’s spouse has a non-high deductible health plan 
as long as that individual is not covered by that plan. The ability of that 
individual to have additional benefits is quite narrow: only for workers’ 
compensation laws, tort liabilities, or liabilities related to property 
ownership or usage; a specific disease or illness, or a fixed amount per 
day (or other period) for hospitalization.  

 

 On May 4, 2015, the IRS released calendar year 2016 out-of-pocket 
(OOP) maximum limits and minimum deductible amounts for high 
deductible health plans. 

For calendar year 2016, the OOP maximum limits will be: 

 $6,550 for self-only coverage (up from $6,450 in 2015) 
 $13,100 for family coverage (up from $12,900 in 2015) 

There is no change to the high deductible health plan minimum deductible 
levels for calendar year 2016: 

 $1,300 for self-only coverage 
 $2,600 for family coverage 

 
The annual HSA contribution limitations for calendar year 2016: 

 $3,350 annual contribution limit for self-only coverage 
 $6,750 annual contribution limit for family coverage 
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