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Chair Taniguchi and Members of the Committee:

The Department of the Attorney General opposes this measure and respectfully asks that
it be held. After discussions with the University of Hawai‘i regarding its concerns about the bill,
we analyzed this measure more comprehensively. Upon further review, we now recognize that
the bill raises constitutional concerns. As detailed below, this bill would trigger Article III,
section 8, of the Hawai‘i Constitution, which prohibits legislators from simultaneously serving in
other state positions where the benefits of those positions have been increased by legislative act
during the legislator's term. The operation of this provision would prevent the bill from
achieving its apparent objective. The bill also raises potential concerns regarding the doctrine of
incompatible offices. For these reasons, as well as the pragmatic concerns discussed below, we
respectfully recommend that this bill be held.

This bill would prevent the University of Hawai‘i from prohibiting its employees from
running for, or serving in, non-statewide elected office. There is a potential constitutional
concern with this bill. Article III, section 8, of the Hawai‘i Constitution provides, in relevant
part: "No member of the legislature shall hold any other public office under the State, nor shall
the member, during the term for which the member is elected or appointed, be elected or
appointed to any public office or employment which shall have been created, or the emoluments
whereof shall have been increased, by legislative act during such term." Haw. Const. art. III, §
8. This is called the "emoluments clause." The definition of "public office" is subject to certain
exceptions, which are not presently relevant. Id. This provision operates to render void a

legislator's second job in public employment when the benefits of that job have been increased
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by the Legislature during the legislator's term. See Atty. Gen. Op. No. 80-2 at 2 ("Article III,
Section 8, would prohibit Representative Wakatsuki from holding judicial office, if the Tenth
Legislature were to pass legislation increasing the emoluments of judicial office during

Representative Wakatsuki's legislative term."). See also Opinion of the Justices, 202 N.E.2d

234, 236 (Mass. 1964) (appointment to second position "repugnant” to similar provision of

Massachusetts Constitution); State ex rel. Anderson v. Chapman, 543 P.2d 229 (Wash. 1975)

(appointment of legislators to second position void under similar provision of Washington
Constitution).

The term "public office" generally means those positions that exercise some aspect of the
State's sovereign authority. Our office has previously concluded that University of Hawai‘i
professors do not serve in "public offices" for purposes of this provision. Atty. Gen. Op. No. 66-
20 (June 9, 1966). But article II1, section 8, also governs public employment that is not a public
office. The restriction in this provision prohibits legislators from taking a second job in public
employment during the term for which they are elected, when that office is created, or "the
emoluments" of that office has been increased by legislative act. "Emoluments" is defined as
"[a]ny advantage, profit, or gain received as a result of one's employment or one's holding of
office." Black's Law Dictionary (10th ed. 2014). Consequently, a legislator who was
simultaneously serving as a University professor would trigger this provision when the
Legislature considered any benefits given to professors, including the raises contemplated when

the Legislature funds the collective bargaining agreements for UHPA. See Bulgo v. Enomoto,

50 Haw. 61, 64, 430 P.2d 327, 330 (1967) ("emolument implies actual pecuniary gain rather than
some imponderable and contingent benefit."). An individual legislator cannot avoid the

application of this provision by declining the raise given to his or her other position. See, e.g.,

Vreeland v. Byrne, 370 A.2d 825, 831 (N.J. 1977) (striking down statute attempting to

circumvent similar provision of New Jersey Constitution by eliminating raise for legislator who
took another position: "it is clearly not related to the time of receipt or non-receipt of an increase
in emoluments.") (collecting cases). Once the relevant events occurred in the sequence
described, under the constitution, the legislator would be prohibited from holding the other
public employment with the State. The operation of this provision would require the legislator to

resign the legislator’s permanent job as a professor with the University.
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It is our conclusion, therefore, that this bill raises constitutional concerns. In our view,
the bill will be unable to achieve its apparent objective without triggering Article III, section 8.
The timing will depend on the facts and sequence of events for each affected legislator. But the
conclusion will eventually be the same for any legislator who is simultaneously employed at the
University: at some point in time, he or she will be prohibited from holding both positions by
virtue of the emoluments clause.

We note that the emoluments clause also serves an important purpose in maintaining the
separation of powers. The United States Constitution contains a similar provision. U.S. Const.
Art. I, § 6. In commenting upon that provision, the Founding Fathers observed that the
emoluments clause “guards against the danger of executive influence upon the legislative body.”
Alexander Hamilton, The Federalist No. 76, available at http://thomas.loc. gov/home
/istdox/fed_76.html (last visited March 18, 2016). As a constitutional matter, it is desirable to
maintain the independence of each branch of government. Allowing employees of an executive
branch agency to simultaneously serve as legislators would undercut this objective.

In addition, this bill, as applied, may raise the doctrine of incompatible offices, which as
a matter of common law prohibits persons from holding two jobs in public employment where
the duties of each job are inconsistent, incompatible, or in potential conflict. See, e.g., In re

Water Use Permit Applications, 94 Hawai‘i 97, 120, 9 P.3d 409, 432 (2000) ("The common law

doctrine of incompatible offices prohibits an individual from serving in dual capacity if one
office is subordinate to the other or the functions of the offices are inherently inconsistent and
repugnant to each other.") (internal quotation marks and citations omitted); 63C Am. Jur. 2d
Public Officers and Employees § 58 ("In determining incompatibility, a crucial question is
whether the occupancy of both offices by the same person is detrimental to the public interest or
whether the performance of the duties of one interferes with the performance of those of the
other. Offices are generally considered incompatible where their duties and functions are
inherently inconsistent and repugnant, so that because of the contrariety and antagonism which
would result from the attempt of one person to discharge faithfully, impartially, and efficiently
the duties of both offices, considerations of public policy render it improper for an incumbent to

retain both.") (footnotes omitted).
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As a general matter, it is within the Legislature's authority to change the common law.
For this bill, however, the Department is concerned that changing the common law will be
insufficient to address the inconsistent responsibilities that are implicit in the dual employment
apparently intended by the bill. For example, a University of Hawai‘i professor would have
inherently inconsistent responsibilities when, as a legislator, the professor considered the
University's budget, laws governing the University's authority and power, or the Legislature's
decision to fund the University of Hawai‘i Professional Assembly (UHPA) collective bargaining
agreement.

For the same reasons, permitting a University employee to simultaneously serve as a
legislator may pose intractable problems from a management perspective. A legislator who is
employed by the University may appear to be treated differently than other employees.
Concerns regarding favoritism may arise. We note that the University of Hawai‘i is not the only
state agency that prohibits its employees from holding elected office. The Department of
Education also has such a policy. Dep't of Education Regulation No. 5510. If the University is
required to allow its employees to run for elected office, questions may arise about why similar
requirements should not be placed on other state agencies. The potential issues identified here
could be magnified if larger agencies are also required to permit their employees to run for
public office while serving in their state positions.

Both the emoluments clause and the doctrine of incompatible offices serve important
purposes in protecting elected officials and the public from potential conflicts of interest. The
doctrine of incompatible offices also ensures that each public job receives the attention it
requires for the execution of the assigned duties. For these reasons we respectfully request that

the bill be held.
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HB 1556 HD1 — RELATING TO THE UNIVERSITY OF HAWAII

Chair Taniguchi and Members of the Committee:

Thank you for the opportunity to provide testimony on this measure. HB 1556 HD1
prohibits the University of Hawai‘i (UH) from prohibiting a person from certain
employment at UH solely because that person is a candidate for, or person elected to, a
non-statewide public office.

The University of Hawai‘i Board of Regents Policy 9.205 restricts employees of the
University of Hawai‘i from political campaigning for themselves and employment as
elected officials while also being a University of Hawai‘i employee. The intent of the
policy is to reduce any appearance of conflict in interests and the public perception of
conflicts of interest. Being a legislator, county council member, etc., are inherently
political positions and the University has previously been criticized in its hiring practices
- including by legislators who now seek employment consideration via this measure.

Board of Regents Policy 9.205 underscores the importance of exercising political rights,
but balances that individual's interest along with that of other University employees.
Campaigning or serving in elected offices takes dedication and is acknowledged as time
consuming. Similarly, employees of the University of Hawai‘i need to recognize their
public responsibilities to: (1) perform their duties, and (2) be careful not to attribute their
own personal political opinions to the University. In keeping with that balance, the
policy requires that an employee request leave of absence without pay while
campaigning for political office, but resign from university service when elective office is
assumed. Furthermore, the policy and its requirements are cited and incorporated by
reference in the current contract between the University of Hawai‘i Professional
Assembly and the University of Hawai'‘i (Article Il Section G).

The policy has been challenged, and has been affirmed. In Alcon vs. Harlan Cleveland,
et al., the Circuit Court of the First Circuit, State of Hawai'‘i, issued a decision in 1970
upholding the Regents policy requiring a faculty member to resign upon being elected to




the State legislature. And the Department of the Attorney General (ATG) affirmed in
1992 and 1994 the incompatibility of certain employees at the UH holding legislative
office. See Attachment 1, which is a memorandum from the ATG to the Secretary of the
UH Board of Regents, attaching two prior AG opinions and the Alcon decision.

The intent of HB 1556 HD1 is understandable. It could be beneficial for UH to have
employees who are also elected officials so that they could have a more direct support
of UH perspectives on matters concerning the University. However, it is for this very
reason that Regent Policy 9.205 seeks to avoid compromising the integrity of the
University or raising questions to the conflict in interests of the individual in elected
office. As currently drafted this measure would require wholesale revision by the Board
of Regents longstanding University policy, possible amendment to the State
Constitution, and deviation to the current UH philosophy of conflicts in interest by its
public employees.

UH defers to the State Attorney General’s Office on whether the Hawai‘i Constitution
(Article 111, Section 8) would allow legislators to be employed at both the legislature and
UH as a regular employee. Employment for legislators with other State departments is
already restricted and limited. Carving out specificity for University employment is
clearly of special interest. The UH has the right and duty to establish policies and
guidelines that ensure the integrity and appropriate operations of the University.

Thank you for your time and consideration on this matter.
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ATTACHMENT 1

ROSIRT A. BARKS

ATHOMY GEWERAL
RUTH L TIUTMURA

) |
STATE OF HAWAII W PUTY ATTOREY etiase

DEPARTMENT OF THE ATTORNEY QGENERAL

423 QUEEN STREET
HONOLULU, HAWAL} 98813
SEE——
(808) $86.1255
Facsimilc (808) 5861372

Qctober 31, 1994
TRANSMITTED VIA TELEFACSIMILE

MEMORANDUM

TO: Tatsuki “"Pepper" Shiramizu
Secretary
Board of Regents, University of Hawalii

FROM: Harriet Yoshida Lewis T‘“.‘f_
Deputy Attorney Genera

RE: State executive branch employee serving on State
legislature

Attached for your informalion are two opinions and a State
Circuit Court decision that address Lhe issue of whether a
State executive branch empluyee would have to resign from the
State position, if elected to thu SlLule legislature. According
to the enclosed material, the "doctrine of incompatibility"
(incorporated in Haw. Rev. Stat. §76-106) applies not only to
two jobs being physically exclusive in terms of simultaneous
pertormance, but also to conflicts arising from the chain of
command structure of state government.

The enclosed 11/5/92 opinion states:

"Offices" may be incompatible if une interferes in
some way with the duties of the other or where there is an
inconsistency in the functions of the two uvlfices. The
inconsistency, which at common luw makes cuffices
incompatible, is not necessarily restricted to the
physical impossibility of discharging the dulies of both
offices, but may lie dlsu in a conflict of interest
between the two positions. [citation umitted.])
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lan Clev et al., the Circuit
Court of the First Circuit, State of Hawail, upheld the BOR
election policy reguiring a facultly member to resign his
position upon being elected Lu the state legislature and held:

The job of a legislator counflicts with that of a
teacher at the University in that the two jobs are
physically exclusive in terms of simultaneous performance,
in that they are conflicting in terms of guality
performance, and in that the legislative office is
superior to that of the Regents ln the chain of command
structure of state yovernment.

The rationale of this holding was relied upon in the enclosed
two opinions, which express the opiniun that if an executive
branch empluyee were elected to a legislative office, the
employee would have to resign from his or her State executive
branch position to avoid the prohibition against simultaneous
holding of incompatible positions.

This rationale would apply tu & civil service position, as
noted in the 11/5/92 vpinion regarding a Clinical Psychologist
VIII civil service position.

Encs. (3)
1., 11/25/92 opinion
2. 11/5/92 opinioen
3. 5/23/70 Decision and Order in Alcop v. Cleveland
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STATE OF HAWAII
DEPARTMENT OF THE ATTORNEY GENERAL

433 QUGEN STAEERT
HONOLULU, HAWAI 96813
(804) 584-1500

Novembar 25, 1992

Dear USRS, ok
L
Re: Clinical Psychologist VIII

By letter dated November 5, 1992, we gave you our opinion
on the issue of whether a Clinical Psycholcocgist VIII with the
Adult Mental Health Division for the Department of Health may
simultanecusly occupy a House of Representative seat for the
32nd District. Our answer was in the nagative.

By letter dated November 13, 1992 to Attorney
General Marks,
, requested an opinion on the issue left
unanswered by the footnote of our opinion. The issue was
whether an elected officer may simultaneously hold an executive
pasition if he takes leave from his executive position for the
duration of his elected term (assuming such a leave were
permissible). For reasons cited in our November 5, 1992
opinion, we answer in the negativse.

Section 79-19, Hawaii Revised Statutes, permits the
Governor to grant a leave of absence to any employee of the
State, if the employee’s services are requested by a member of
the legislature. However, there is no similar statutory
authorization for, State employees to be given a leave of
absence to serve as a member of the legislature. Moreover, 1t
is clear that an employee who is given a leave of absence is
still deemed to hold his or her position and has the right Tto
reinstatement into his or her former position or to a
comparable position. See saction 79-19, Hawaii Revised
Statutes, and section 14-8-20, Hawall Administrative Rules.
Thus, taking a leave of absence from an executive post to
assume & position as a legislator will not cure the

incompatibility discussed in our earlier letter to you. Thus,
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November 25, 1992
Page 2

for all of the reasons cited in our November 5, 1992 opinion,
including the doctrine of incompatibility, an executive
employee, under the circumstances presented in this opinion, is
required to resign his or her executive position during the
ternm of his or her electad office.

If you have any other questions, please do not hasitate to
call me.

Very truly yours,

~

. ; Sherri-Ann Loo
Deputy Attormey General

APPRO7ED:

WL

obert A. Marks
Attorney Genaral "

+

SAL:sst i

ERD0O1/100
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STATE OF HAWAU
DEPARTMENT OF THE ATTOANEY GENERAL

425 OUEEN STREET
HONCLULY, HAWAN #4113
(808) 586-1500

November S5, 1992

Dear Dr. Lewin:
\
.' Re: Clinical Psychologist VIII

By letter dated August 24, 1992, EEEEEREEEERgNy requested
our opinfon with regard to whether a Clinical Psychologist VIII
with the” Adult Mental Health Division for the Department of
Health may occupy a House of Representative seat for the 32nd

District and alsc hold his position.
We answer your question in the negative.

Section 8 of Article III of the Hawaiili State Constitution
provides in part:

No wmember of the legislature shall hold any other
public office under the Stata, nor shall the nember,
during the texm for which the member is elected or
appointed, be elected or appointed to any public
office or employment which shall have bean created,
or the emoluments whereof shall have been increased,
by laegislative act during such term.

If the Clinical Psychologist VIII position which
Dr. Pepper occupies is a public office, as distinguished from
public employment, then Dr. Pepper cannot be a member of the
., legislature and retain his position as a clinical psychologist.
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The general rule regarding the existence of a public
office as distinguizhed from employment has been stated as

followsa:

A position is a public office when it is created by
law, with duties cast on the incumbent which involve
an exercise of some portion of the sovereign power
and in the performance of which the public is
concerned, and which also are continuing in their
nature and not occasional or intermittent; while a
public employment on the other hand, is a position
which lacks one or more of the foregoing elements.

140 A.L.R. 1078. Se= also 42 Am.Jur., 2d Publlic Officerg § 12.

In the instant case, the Clinical Psychologist VIII
position is a civil service position which was not specitfically
creeted by law, nor does it appear to involve the delegatiocn

and exercise of sovereign power.

The primary function of a Clinical Psychologist VIII is to
serve as an expert consultant on matters relating to clinical
psychology. The duties in this position consist of developing
and monitoring clinical psychology services and participating
in special studies and other relatsd activities. This position

does not entaill any exercise of’'sovereign power.

Por these reasons, we are of the opinion that a Clinical
Psychologist VIII with the State Department of Health is not a
public officer within the proscription of section 8,

Article IIT of the Hawaii State Constitution.

Although a Clinical Psychologist VIII is not a public
officer and, therefore, not barred by Article III of the State
Constitution from holding his position as clinical
paychologist, the issue then is whether a Clinical
Psycheologist VIII, as a public employee, may also hold a seat

on the legislature.

Section 76=-106, H.R.S., States:

Any other law to the contrary notwithstanding,
an smployee subject to any provision of this chapter
may engage in outside employment after working hours,
but is prohibited and restricted from engaging in any
outside employment which is jincongistent or
incompatible with or jnterferes with the proper



lursl-d4 14:04 ADMINISTRATION DIVISION %% 2]

“N

The Honorable John €. lLewin, M.D.
November 5, 1992
Page 3

discharge of the employee’s duties to the state or
the county as the case may be. This provision shall
superseds all rules and regulations on the subject of
outside employment. (Emphasis added.)

The issue is whethar simultaneous holding the positions of
Clinical Paychologist VIII and legislator is inconsistent or
incompatible with or interferes with the proper dischazrge of
the employee’s duties to the state.

"offices” may be incompatible if one interferes in some
way with the duties of the other or where there is an
inconsistancy in the functions of the two offices. The
inconsistency, which at common law makes offices incompatible,
is not necessarily restricted teo the physical impossibility or
discharging the dutiaes of both offices, but may lie also in a
conrflict of interest between the two pousitions. Words vy.

Treadway, 31 Haw. 792, 794 (1931).

Although section 76-106, H.R.S., is directed towards
“"employment"” and not an "office" the general rule governing
dual offices should apply to dual positions in public
employment. Haw. Att‘y. Gen. Cp. B81~13.

It is waell-established that the holding of a position in
the State executive branch is incompatible with the performance
of duties as a Representative in the State legislative branch.
There is an inherent conflict when an employee is at the same
time an elected official in the Legislative branch with power
over his superior in the Executive branch. 63A Am.Jur.2d,
Bublic officers § 80y ' ¢« 516
P.2d 1171 (Wyo. 1973); Coyne v. State, 595 P.2d 870 (Wyo.
1979); cryzik v, Stats, Fla. App., 380 So.2d 1102 (1980).

Furthermore, as an elected official in the legislative branch,
the Clinical Psychologist may be responsible for introducing
and drafting legislation that may directly or indirectly affect
the Department of Health. Thus, as a Clinical Psychologist
VIII, the employee is subordinate to the Director of the
Department of Health. Howaver, as a2 representative, the
employee could have decision-making authority over the
Department and its programs. Therefore, it is incompatible for
employees to hold a State legislative office and the position
of Clinical Psychologist VIII simultaneously. As a result, the
employee would have to resign from his or her Executive branch
osition upon being sworn in to thea elected office to aveid the
prohibition against simultaneous holding of incompatible

positions.
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The Honorable John C. Lewin, M.D.
November 5, 1992
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Based on the foregoing reascns, a Clinical
Psychologist VIII would not be able to hold a House of
Representative seat and continue to hold his State position.l/

Wa hope this answers your question. Please feel free to
contact me if you have any questions.

Very truly yours,

Sherri-Ann Loo
Deputy Attorney General

APPROVED:

-

Robert A. Marks
Attorney Gaeneral

SAL/KSM:sst
87547

LI

1/ This opinion deoes not address the situation where an
executive employees takes leave from his/her executive position
(assuming such a leave is permissible) for the duration of
his/her term in elected office.
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CIVIL XD, 0128
IN THE CIRCUIT COURT OF THE FIRST cinengy

STAIF OF HAWATI

FMILIO S. ALCON,
Platunei(f.

VE.

HARLAN CLEVELAND, ccal
Defendants.,
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DECLSION AND ORUER

Petitioner was a teacher at Kapiclani Technical
School of the Department of Education since 1957, and vhlle
in such position, was transferred in 1964 to cthe University
of Havail's community college system pursuant to Act 39, .

Sessfion Lave of 1964.

Upon transfer, Petitioner ceme under the juris-

L
]
r
v

diction of the Regents of the University, and his teaching
contract vas reneved annually each fall at the Keplolani

Compunity College, the last renewval belng for the year

e o Nl e

beginning September 1, 1908.
On Augusc 30, 1966, upon request for clarification

of University policy towards faculty wembers who seeck elesction

LR e, i,

to the state lagislature, the Regents sdopted the following

(hereinafter referred to as the "Election Policy®)as an

extension or eleboration of existing policy: “Any faculty

member peeking a legislative seac shall...l!f electcd, vesign

his position vith the University effective on the first day

of the month of February immediately following his suceessful .

LR P

ol ST S PR
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rlectton,”

Petitioner hinew amt woa aunre ol the Flection Folley
vhen, {n the {all of 1968, hr hecame a candfdate for the Himan
of Represencatives. e was eflectod to A twd vear term,

On Janusry 6, 1969, Prtitioner asked for a leave nf

sheence without pay for two years beginning Janvary 16, L7649,

o kel e i mT e,

which was denied. The Unlvermictv took the position that
Petitioner had voluncarily and automacically resigned his
position.

Petitioner asks this Court to order the Regents to
reinstate Petitioner and place him on leave without pay for
tvo years begiuniog January L5, 1969.

The petition is dismissed.

Tha Eleccion Policy is articulated by oral motion
and preserved 4in the forwm of minutes of the Regents, and it
can vell stand to be worked over for legsl clarity. However,
it mugt be given a fair, reasonable and common sense inter-
pretation. The Election Folicy clearly was intended as a
clarification of the general policy on leaves of absence
vithout pay as contasined in the Fsculty Handbook to a specific
situacion: thac in which a faculty member seaks election Co
the state legislature. Tha proposition rejected was chat of

granting leave without pay upon election, and the proposicion

b
i
'
3
H
i
3

adopted was that of dissociation from employment with the
University upon election with the cffective date geared to che
commencement of the legislarive session. 1t {s clenr rhat

dissociation wse not to depend some act on the part of Petitloner

e

Hh W v Ta e timermf TITamm ol aiein g Rabed | W me

P
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cther than v luatar 1y bes vedng n osagrenstul o ecand O el o ety v .
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"reatgning'.

The Flection Porlley lwecnme a parvt nl the inlee

—

roveruing factulty employment which the Regenca had the

authority to impuse and which the prohthicion npatnst Jnas
of "employee benefit or privilege' concalned in Act 39 does
not {nhibit because the ''benefit or privilege’” contemplatrd

by the Act does not Lnclude s right to hold two conflicting

B T Y P S S e

‘! aba .

- s y—

Petitioner's principal contention {s thac he has s

constitutional righct to political accivicy and expremsion and

s

that it {s uncunstitucionsl for the Universify to make him

we gt

choose between giving up his faculty job or giving up that .

righte.

Political activity embodying concepts of free spesch
is & completely different thing from assuming the office of a
state legislator. A legislative office i3 not an expression,

Itisy job, with appurcenant powers and obligarions. And

B T SR PE, ST

there is no constiturional right to hold two jobs in govern=

— ool it ¢

memt just because one of the two is the concededly imporcant

?
:
1
}
i
!
i
s
i
{
:

one of a legimlator.

The job of a legislator conflicts wich that of a

N T

Ceachber at the Universicy in that tha two jobs are physicslly

4, —

exclusive {in terms of simultsoeous performance, in that they
are conflicting in terms of quality performance, and tn that

the legislative office Ls superior to that of the Regents in

Bl T S e, | e e o

the chain of cormand structure of gcate government. So that .
there i{» ample baeis for the Election Policy.
Finally, Petitioner contends that he shonld have been
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Riven n hearing hafore tevmtuation, Theve fa e dfepare aa o
Fetfticner's avarencss of (e Flevtibon Polley, hte valong arvs
candidacy, clection and asrunpt fon of offfce, The only =ane
{s that of the valldity and Interprecation of the Eliretion
Policy as it {opinges on Petltivuer'a tonching posiction. fiace
I find it valid and thact under it Pecicioner volunrmrily ve-
signed his position by Levoming A successful candldate for the
state leginlature, there La nothing to he heard,

The petition is dlsmissaed,

Dated: llunolulu, Havati, this_2’<>  day of May,
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The Committee on Higher Education and the Arts
Tuesday, March 22, 2016
1:30 p.m., Room 224

RE: Relating to The University of Hawai‘i

Attention: Chair Brian Taniguchi, Vice Chair Lorraine Inouye and
Members of the Committee

The University of Hawaii Professional Assembly (UHPA) urges the committee to
support the passage of HB1556, HD1 that provides faculty the opportunity to serve their
communities not only as an educator but as a public servant.

The UHPA has advocated for faculty members to be allowed to participate as all other citizens
without being subjected to a loss of employment for holding public office. Over the years UHPA
has testified on this issue and has proposed contract language that would extend the right to
hold public office to UH employees. UHPA has not been successful in these efforts and we
believe that this has been detrimental to our faculty and their voices.

The current UHPA contract permits faculty to:

...request leave of absence without pay or use vacation leave while campaigning for elective
political office. Faculty Members may continue working while campaigning for elective political
office as long as the campaigning does not interfere with the duties and responsibilities of the
Faculty Member, as determined by the Chancellor or Vice-President, and the Faculty Member
complies with Board of Regents’ Policy, Section 9-5 [RP 9.205] (see R-04 of Reference Section),
Political Activity (and subsequent amendments) and other applicable rules of the University.

The University of Hawai'‘i faculty are members of communities throughout the State of Hawai'i
and must be provided equal opportunity, just like other citizens of Hawai‘i to hold public office.

UHPA urges passage of HB1556, HD1.

Respectfully submitted,

JpskusAucelnar

Kristeen Hanselman
Executive Director

University of Hawaii
Professional Assembly

1017 Palm Drive 4 Honolulu, Hawaii 96814-1928
Telephone: (808) 593-2157 4 Facsimile: (808) 593-2160
Website: www.uhpa.org
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TESTIMONY BY THOMAS WILLIAMS
EXECUTIVE DIRECTOR, EMPLOYEES’ RETIREMENT SYSTEM
STATE OF HAWAII

TO THE SENATE COMMITTEE ON HIGHER EDUCATION AND THE ARTS
ON

HOUSE BILL NO. 1556, H.D. 1
MARCH 22, 2016, 1:30 P.M.

RELATING TO THE UNIVERSITY OF HAWAII

Chair Choy, Vice Chair Ichiyama and Members of the Committee,

H.B. 1556, H.D. 1, prohibits the University of Hawaii (UH) from adopting or maintaining any
policy that precludes a legislator or other official elected to a non-statewide public office of the
State or its political subdivisions, or candidate for any of those offices, from working at the UH in
a non-executive or non-managerial level position.

The Board of Trustees of the Employees’ Retirement System (ERS) has not taken a position on
this bill; however, the ERS Staff provides the following comments:

H.B. 1556, H.D. 1 presents a potential tax-qualification problem for the ERS.

The bill would permit an individual to hold more than one 100% full-time equivalent positions —
as an elective officer and as an employee of the UH. Members holding more than one full-time
position may only receive ERS benefits for one position. Section 88-42.5, Hawaii Revised
Statutes, provides that: “The membership of any employee holding more than one full-time
position, appointment, office, or any combination thereof shall be limited to the position,
appointment, or office of the employee’s option . .. .”

Y,
auirse
L 2 2 L 4

Employees’ Retirement System
of the State of Hawaii

City Financial Tower ¢ 201 Merchant Street, Suite 1400 ¢ Honolulu, Hawaii 96813-2980
Telephone (808) 586-1735 * Fax (808) 586-1677 * http://ers.ehawaii.gov



Elected officers are mandatory class A (“Contributory Plan”) members of the ERS. If
membership in class A were not mandatory for elective officers, the language quoted would
solve the ERS’s primary problem. However, because most employees are not class A
members, the option to choose which position will be the basis of a UH employee/elective
officer's membership would involve a choice between two different “plans,” with different
contribution requirements. This presents a potential tax-qualification issue for the ERS because
the Internal Revenue Service does not allow membership in a particular "pick up” plan (which
allows employee contributions to be made on a pre-tax basis) to be optional; participation in a
pick up plan must be mandatory.

Losing ERS’s “tax-qualified plan” status would be extremely harmful to its entire membership.
Contributions received from employee members would no longer have the favorable pre-tax
treatment; instead, employees’ contributions to the ERS would be entirely subject to federal tax
at the time of contribution. In addition, all members would be taxed on the value of their total
accrued retirement benefits at the time they vest rather than when they receive their retirement
benefits.

Therefore, to avoid this tax-qualification threat, the member’s class selection option has to be
eliminated. ERS staff’s solution is to exclude the second position as a basis for earning

benefits. A suggested draft amendment to chapter 88 is attached.

Thank you for the opportunity to testify on H.B. 1556, H.D. 1.



ATTACHMENT TO TESTIMONY OF THOMAS WILLIAMS, EXECUTIVE DIRECTOR,
EMPLOYEES’ RETIREMENT SYSTEM TO THE SENATE COMMITTEE ON HIGHER
EDUCATION AND THE ARTS

RE: H.B. 1556, H.D.1

Chapter 88, Hawaii Revised Statutes, is amended by adding a new section to part Il to be
appropriately designated and to read as follows:

"888-  University of Hawaii employees serving as elective officers. If a member who is an

employee of the University of Hawaii becomes an elective officer and remains an employee of

the University of Hawaii while serving as an elective officer, the member shall not earn any

additional benefits under this chapter by reason of the member's service as an elective officer

during the period in which the member is both an employee of the University of Hawaii and an

elected officer. If a member who is an elective officer becomes an employee of the University of

Hawaii and remains an elective officer while employed by the University of Hawaii, the member

shall not earn any additional benefits under this chapter by reason of the member's employment

by the University of Hawaii during the period in which the member is both an employee of the

University of Hawaii and an elected officer."

Page 3 of 3



HAWAI‘l EDUCATIONAL POLICY CENTER
E Testimony

Senate Committee on Higher Education
March 22, 2016 1:30 pm Room 224

HB 1556 HD 1, RELATING TO THE UNIVERSITY OF HAWAII

HEPC supports the intent of this bill, primarily because it reverses a Regents Policy of many years that
constrains UH employees from exercising their full rights of citizenship.

Specifically, the policy in question is RP 9.205 Title Political Activity, which can be found today on the
following web page:
https://www.hawaii.edu/policy/?action=viewPolicy&policySection=Rp&policyChapter=9&policyNumber=205

The policy in question, which was created decades ago, is an affront to citizens of a democratic society
in several aspects.

1. The University believes it has the right to impose a requirement that the exercise of civic rights
not result in any embarrassment to the University. This overreach of censorship is
inappropriate, especially in the context of an institution devoted to open discussion of ideas.

2. The University believes that running for public office is inherently a conflict of interest and
creates the appearance of impropriety. Imagine that, running for neighborhood board, running
for OHA, or the legislature is, on its face, an unseemly and improper activity!

3. The University believes it can appropriately control the activities of employees after work hours,
even when it does not interfere with normal hours of work connected with fulfilling the
demands of their job. Anyone, according to this policy, who campaigns after work for an office
must take a leave of absence, whether they win or lose.

In the past, | have personally lost income when running for the State House, even when | lost!!! Each
time, as an employee of the University, | was required to take a leave of absence without pay. |imagine
this prevented great embarrassment and the taint of impropriety to the University.

It is not only disappointing that the University and the Board of Regents has such open distain for the
democracy within which it operates. It is even more objectionable that the State allows the University
to financially punish candidates for office.

On a number of occasions | have raised this issue to the University and found no interest in changing this
discriminatory policy. IN fact, apparently this policy was recodified in 2014.

The following is the policy exactly as it appears on the UH web site.
Viewing Policy RP 9.205 Title Political Activity
Regents Policy Chapter 9, Personnel
Regents Policy RP 9.205, Political Activity (See also the appropriate collective bargaining agreement)
Effective Date: Feb. 19, 1982
Prior Dates Amended: Aug. 30, 1966; Oct. 31, 2014 (recodified) Review Date: August 2019
l. Purpose
HAWAI‘I EDUCATIONAL POLICY CENTER
1776 University Avenue, Castle Memorial Hall 133 ¢ Honolulu, Hawai‘i 96822

Dr. Jim Shon, Director Phone (808) 282-1509 « jshon@Hawai‘i .edu
http://manoa.Hawai‘i .edu/hepc/
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http://manoa.hawaii.edu/hepc/
https://www.hawaii.edu/policy?action=viewPolicy&policySection=Rp&policyChapter=9&policyNumber=205

To set forth policy regarding political activity.
Il. Definitions
No policy specific or unique definitions apply.
lll. Board of Regents Policy

A. The board believes that it is the right of employees as citizens to engage in politics so long as these
activities do not interfere with their university duties or violate established rules of the university.
Furthermore, the board has expressed the belief that political activities by employees, in accordance
with the following statement, should result in no embarrassment to the university.

1. It is expected that university employees will use appropriate discretion in the exercise of the
political rights which they share in common with other citizens; that they will be careful always to
emphasize that their utterances and actions in political matters are theirs as individuals and in no
manner represent the university; that they will always recognize that their first obligation is to the
university; that they will accord the university administration the courtesy of prior notice of
any political commitment which is likely to bring them into prominence.

2. Because of a conflict in interest and/or an appearance of impropriety in campaigning for
and holding a public elective office and being employed at the university, the board has established the
following policy in regard to campaigning for and holding such an office.

3. All employees under the jurisdiction of the board seeking a public elective office shall, without
exception:

a. Request, or in absence of such request, to be placed on a leave of absence without pay in
accordance with university policy upon actively seeking political office, but in no event later than
the filing of nomination papers or the announcement of candidacy for such office;

b. Be subject to the general university policies governing appearances and activities of political
candidates on campus;

c. Insure that they do not give the appearance that their views, utterances and/or actions are
representative of the university; and

d. Be separated from university service through either resignation, or termination upon
assumption of the elective office.

IV. Delegation of Authority
There is no policy specific delegation of authority.
V. Contact Information
Office of the Vice President for Administration, 956-6405, jgouveia@hawaii.edu
VI. References
A. http://www.hawaii.edu/offices/bor/

HAWAI‘I EDUCATIONAL POLICY CENTER
1776 University Avenue, Castle Memorial Hall 133 « Honolulu, Hawai‘i 96822
Dr. Jim Shon, Director Phone (808) 282-1509 « jshon@Hawai‘i .edu
http://manoa.Hawai‘i .edu/hepc/
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Radcliffe & Associates, LLC

222 South Vineyard Street, Suite 401, Honolulu, HI 96813-2453 Phone (808) 524-4459 Fax (808) 599-4340

March 21, 2016

Senator Brian Taniguchi, Chair

Committee on Higher Education and the Arts
State Capitol, Room 224

Honolulu, HI 96813

RE: HB1556 HD1, Relating to the University of Hawaii
Dear Chair Taniguchi and Members of the Committee:

Please pass HB1556 HD1. Here is why. The office of Representatives or Senator
does not really conflict with having a low level part time lectureship within the
University system.

What the bill hopes to accomplish is to allow part-time legislators to be considered
for lectureships in the community colleges. What becomes “repugnant” when a
legislator teaches government or English as a second language? The idea those
opposed believe in is that legislators will politicize their classrooms. Lets see if they
do or will not. I suggest a five year pilot project which would allow anyone to study
the experiment. There should be a report at the conclusion of or before the project
ends.

Thank you for the opportunity to submit written comments.
Sincerely,

John H. Radcliffe
President



Kevin Wilson

Individual College Student

Testimony HB 1556 HD1
#% Email: Kwilson808@gmail.com
#% Telephone: (808) 227-0029

Tuesday, March 22, 2016

To: Senator Taniguchi, Chair
Members of the Senate Committee on Higher Education and the Arts

From: Kevin Wilson

Re: HB 1556, HD1-RELATING TO THE UNIVERSITY OF HAWAIIL
Senate Committee on Higher Education and the Arts
Tuesday, March 22, 2016 at 1:30 p.m.
Rm. 224

Position: Support

The University of Hawaii could benefit if an elected official was an employee. To preserve the integrity of the
University of Hawaii and State Legislature, the Senate President and House Speaker should note all potential
conflicts of interest when the employee is voting on measures relating to the University of Hawaii. Potential
conflicts of interest are noted many times during sessions when a senator or representative may have a
conflict of interest.

Thank you for the opportunity to testify.
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