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RELATING TO THE UNIVERSITY OF HAWAII

Chair Keith-Agaran, Vice Chair Shimabukuro and Members of the Committee,

H.B. 1556, H.D. 1, S.D. 1 prohibits the University of Hawaii (UH) from adopting or maintaining
any policy that precludes a legislator or other official elected to a nhon-statewide public office of
the State or its political subdivisions, or candidate for any of those offices, from working at the
UH in a non-executive or non-managerial level position.

The Board of Trustees of the Employees’ Retirement System (ERS) has not taken a position on
this bill; however, the ERS Staff provided comments to the Senate Committee on Higher
Education and the Arts which was added to H.B. 1556, H.D. 1, S.D. 1.

The bill would permit an individual to hold more than one 100% full-time equivalent positions —
as an elective officer and as an employee of the UH. Members holding more than one full-time
position may only receive ERS benefits for one position. Section 88-42.5, Hawaii Revised
Statutes, provides that: “The membership of any employee holding more than one full-time
position, appointment, office, or any combination thereof shall be limited to the position,
appointment, or office of the employee’s option . . . .”
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Elected officers are mandatory class A (“Contributory Plan”) members of the ERS. If
membership in class A were not mandatory for elective officers, the language quoted would
solve the ERS’s primary problem. However, because most employees are not class A
members, the option to choose which position will be the basis of a UH employee/elective
officer's membership would involve a choice between two different “plans,” with different
contribution requirements. This presents a potential tax-qualification issue for the ERS because
the Internal Revenue Service does not allow membership in a particular "pick up” plan (which
allows employee contributions to be made on a pre-tax basis) to be optional; participation in a
pick up plan must be mandatory.

Losing ERS’s “tax-qualified plan” status would be extremely harmful to its entire membership.
Contributions received from employee members would no longer have the favorable pre-tax
treatment; instead, employees’ contributions to the ERS would be entirely subject to federal tax
at the time of contribution. In addition, all members would be taxed on the value of their total
accrued retirement benefits at the time they vest rather than when they receive their retirement
benefits.

Therefore, to avoid this tax-qualification threat, the member’s class selection option has to be
eliminated. ERS staff’s solution was to exclude the second position as a basis for earning

benefits. If any amendments are made to this bill, we request that this language remain intact.

Thank you for the opportunity to testify on H.B. 1556, H.D. 1, S.D. 1.

Page 2 of 2



UNIVERSITY OF HAWAI‘l SYSTEM
Legislative Testimony

Written Testimony Presented Before the
Senate Committee on Judiciary and Labor
April 5, 2016 at 9:05 a.m.
by
Carrie Okinaga, Vice President for Legal Affairs/General Counsel
and
Kalbert K. Young, Vice President for Budget and Finance/Chief Financial Officer
University of Hawai‘i System

HB 1556 HD1 SD1 — RELATING TO THE UNIVERSITY OF HAWAII

Chair Keith-Agaran, Vice Chair Shimabukuro, and Members of the Committee:

Thank you for the opportunity to provide testimony on this measure. HB 1556 HD1 SD1
authorizes the University of Hawai‘i (UH) to employ a person as a casual employee at
UH if that person is a candidate for, or is elected to, a non-statewide or non-countywide
public office.

The University of Hawai‘i Board of Regents Policy 9.205 restricts employees of the
University of Hawai‘i from political campaigning for themselves and employment as
elected officials while also being a University of Hawai‘i employee. The intent of the
policy is to reduce any appearance of conflict in interests and the public perception of
conflicts of interest. Being a legislator, county council member, etc., are inherently
political positions and the University has previously been criticized in its hiring practices
- including by legislators who now seek employment consideration via this measure.

Board of Regents Policy 9.205 underscores the importance of exercising political rights,
but balances that individual's interest along with that of other University employees.
Campaigning or serving in elected offices takes dedication and is acknowledged as time
consuming. Similarly, employees of the University of Hawai‘i need to recognize their
public responsibilities to: (1) perform their duties, and (2) be careful not to attribute their
own personal political opinions to the University. In keeping with that balance, the
policy requires that an employee request leave of absence without pay while
campaigning for political office, but resign from university service when elective office is
assumed. Furthermore, the policy and its requirements are cited and incorporated by
reference in the current contract between the University of Hawai‘i Professional
Assembly and the University of Hawai'‘i (Article Il Section G).

The policy has been challenged, and has been affirmed. In Alcon vs. Harlan Cleveland,
et al., the Circuit Court of the First Circuit, State of Hawai'‘i, issued a decision in 1970
upholding the Regents policy requiring a faculty member to resign upon being elected to




the State legislature. And the Department of the Attorney General (ATG) affirmed in
1992 and 1994 the incompatibility of certain employees at the UH holding legislative
office. See Attachment 1, which is a memorandum from the ATG to the Secretary of the
UH Board of Regents, attaching two prior AG opinions and the Alcon decision.

The intent of HB 1556 HD1 SD1 is understandable. It could be beneficial for UH to
have employees who are also elected officials so that they could have a more direct
support of UH perspectives on matters concerning the University. However, it is for this
very reason that Regent Policy 9.205 seeks to avoid compromising the integrity of the
University or raising questions to the conflict in interests of the individual in elected
office. As currently drafted this measure would require wholesale revision by the Board
of Regents longstanding University policy, possible amendment to the State
Constitution, and deviation to the current UH philosophy of conflicts in interest by its
public employees.

UH defers to the State Attorney General’s Office on whether the Hawai‘i Constitution
(Article 111, Section 8) would allow legislators to be employed at both the legislature and
UH as a regular employee. Employment for legislators with other State departments is
already restricted and limited. Carving out specificity for University employment is
clearly of special interest. The UH has the right and duty to establish policies and
guidelines that ensure the integrity and appropriate operations of the University.

Thank you for your time and consideration on this matter.
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ATTACHMENT 1
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RUTH L. TTUTMURA

STATE OF HAWAI
DEPARTMENT OF THE ATTORNEY OENERAL

423 QUEEN STREET
HONOLULU, HWAWALL 9$81)

N!‘ ATTOAMETY SENTAM,

(R08) 586-1255
Faesimilc (B08) 586-1372

October 31, 1994

TRANSMI1TED VIA TELEFACSIMILE

TO: Tatsuki *Pepper" Shiramizu
Secretary
Board of Ragents, University of Hawalii

FROM: Harriet Yoshida Lewis M
Deputy Attorney Genera

RE: state executive branch employee serving on State
legislature

Attached for your information are two opinions and a State
Circuit Court decision that address Lhe lssue of whether a
state executive branch empluyce would have to resign from the
State position, if elected to the Slule legislature. According
to the enclosed material, the "doctrine of incompatibility"
{incorporated in Haw. Rev. stat. §76-106) applies not only te
two jobs being physically exclusive in terms of simultaneous
pertormance, but also to conflicts arising from the chain of
command structure of state government.

The enclosed 11/5/92 opinion states:

noffices"” may be incompatible if vune interferes in
some way with the duties of the other or where there is an
inconsistency in the functions of the two vlfices. The
inconsistency, which at common law makes vffices
incompatible, is not necessarily restricted to the
physical impossibility of discharging the dulies of both
offices, but may lie alsu in a conflict of interest
petween the two positions. {[citation umitted. ]
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Tatsuki "Pepper" Shiramizu
October 31, 1994
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In ilio S con_vs arlan Clev et al., the Circuit
Court of the First Circuit, State of Hawaii, upheld the BOR
election policy requiring a facully member to resign his
position upon being elected Lu the state legislature and held:

The job of a legislator counflicts with that of a
teacher at the University in that the two jobs are
physically exclusive in terms of simultaneous performance,
in that they are conflicting in terms of guality
performance, and in that the legislative office is
superior to that of the Regents ipn the chain of command
structure of state yovernment.

The rationale of this holding was relied upon in the enclosed
two opinions, which express the opiniun that if an executive
branch emplouyee were elected to a legislative office, the
employee would have to resign from his or her State executive
branch position to avoid the pruhibitivn against simultaneous
holding uf incompatible positions.

This rationale would apply tu a cvivil service position, as
noted in the 11/5/92 oupinivn regarding a clinical Psychologist
VIII civil service position.

Enes. (3)
1. 11/25/92 opinion
2. 11/5/92 opinion

3. 5/23/70 Decision and order in Alcon v. Cleveland
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STATE OF HAWAII
DEPARTMENT OF THE ATTORNEY GENERAL

435 QUGEN STAEET
HONOLLH U, HAWAI 96813
(804) 5841500

November 25, 1992

Dear CEUNERINE:: g
pih
Re: Clinical Psychologist VIII

By letter dated November S, 1992, we gave you our opinion
on the issue of whether a Clinical Psychologist VIII with the
. Adult Mental Health Division for the Department of Health may
simultaneously occupy a House of Representative seat for the
32nd Diatrict. oOur answer was in the nagativa.

By letter dated November 13, 1992 to Attorney
General Marks,

it N, , requested an opinion on the issue left
unanswered by the footnote of our opinion. The issue was
whather an elected officer may simultaneously hold an executive
pasition if he takes leave from his executive position for the
duration of his elected term (assuming such a leave were
permissible). For reasons cited in our November 5, 1992
opinion, we anawer in the negative.

Section 79-19, Hawaii Revisad Statutes, permits the
Governor to grant a leave of absence to any employee of the
State, if the employee’s services are requestead by a member ot
the legislature. However, there is no similar statutory
authorization for, Sstate employees to be given a leave of
abgsence to serve as a member of the legislature. Moreover, it
is clear that an employee who is given a leave of absence is
still deemed to heold his or her position and has the right to
reinstatement into his or her former position or to a
comparable position. See section 79-19, Hawaii Revised
Statutes, and section 14-8-20, Hawailil Administrative Rules.

. Thus, taking a leave of absence from an executive post to
assume a position as a legislator will not cure the

incompatibility discussed in our earlier letter to you. Thus,
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November 25, 1992
Page 2

for al) of the reasons cited in our November S, 1992 opinion,
including the doctrine of incompatibility, an executive
employee, under the circumstances presented in this opinion, is
required to resign his or her executive position during the
ternm of his or her electad offica.

If you have any cther questions, please do not hesitate to
call ne.

Very truly yours,

~
4 -3 Sherri-ann Loo

Deputy Attormney General
APPROjE{jl

opert A. Marks
Attorney General ,

SAL:sst 7

ERDO1/100
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November 5, 1992

Dear Dr. Lewin:
N
.' Re: Clinical Psychologist VIII

By letter dated August 24, 1992, JEEEEEEEENNy requested
our opinfon with regard to whether a Clinical Psychologist VIII
with the’ Adult Mental Health Division for the Department of
Health may occupy a2 House of Representative seat for the 32nd

District and also hold his position.
We answer your guestion in the negative.

Section 8 of Article III of the Hawail State constitution
provides in part:

No wmember of the legislature shall hold any other
public office under the State, nor shall the member,
during the term for which the member is elected or
appointed, be elected or appointed to any public
office or employment which shall have bean created,
or the emoluments whereof shall have been increased,
by lagislative act during such term.

If the Clinical Psychologist VIII position which
Dr. Pepper occuples is a public ofrfice, as distinguished from
public employment, then Dr. Pepper cannot be a member of the
.\ legislature and retain his position as a clinical psychologist.
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The general rule regarding the existence of a public
office as distinguizhed from employment has been stated as

followa:

A position is a public office when it is created by
law, with duties cast on the incumbent which involve
an exercise of some portion of thae sovereign power
and in the performance of which the public is
concerned, and which also are continuing in their
nature and not occasional or intermittent; while a
public employment on the other hand, is a position
which lacks one or more of the foregoing elements.

146 A.L.R. 1078. See also 42 Am.Jur., 2d Public officery § 12.

In the instant case, the Clinical Psychologist VIII
position is a civil service position which was not specifically
creeted by law, nor does it appear to involve the delegation

and exercise of sovereign power.

The primary function of a clinical Psychologist VIII is to
serve as an expert consultant on matters relating to clinical
psychology. The duties in this position consist of developing
and monitoring clinical psychology services and participating
in special studies and other related activities. This position

does not entail any exercise of’sovereign power.

Por these reasons, we are of the opinion that a Clinical
Psychologist VIII with the State Department of Health is not a
public officer within the proscription of section 8,

Article IIT of the Hawail State Constitution.

Although a Clinical Psycholegist VIII is not a public
officer and, therefore, nhot barred by Article III of the State
Constitution from holding his position as clinical
paychologist, the issue then is whether a Clinical
Psychelogist VIII, as a public employee, may also hold a ssat

on the legislature.

Section 76-106, H.R.S., Sstates:

Any other law to the contrary notwithstanding,
an employee subject to any provision of this chapter
may engage in outside employment after working hours,
but is prohibited and restricted from engaging in any
outside employment which is inconsistent or
incompatible with or interferes with the proper



¥ sls94 14:94 ADMINISTRATION DIVISION 288

Y

The Honorable John €. Lewin, M.D.
November S5, 1992
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discharge of the employee‘’s duties to the state or
the county as the case may be. This provision shall
superseds all rules and regulations on the subject of
outside employment. (Enphasis added.)

The issue is whether simultaneous holding the positions of
Clinical Psychologist VIII and legislator is inconsistent or
incompatible with or interferes with the proper discharge of
the employee’s duties to the state.

"Offices” may be incompatible if one interferes in some
way with the duties of the other or where there is an
inconsistency in the functions of the two offices. The
inconsistency, which at common law makes offices incompatible,
is not necessarily restricted to the physical impossibility of
discharging the duties of both offices, but may lie also in a
conrlict of interest between the two positions. Worda v.

Treadway, 31 Haw. 792, 794 (1331).

Although section 76-106, H.R.S., is directed towards
“employment® and not an "office" the general rule governing
dual offices should apply to dual positions in public
employment. Haw. Att’y. Gen. Op. 81-~13.

It is well-established that the holding of a position in
the Statae executive branch is incompatible with the performance
or duties as a Representative in the State legislative branch.
There is an inherent conflict when an employee is at the same
time an elected official in the Legislative branch with power
over hig superior in the Executive branch. 63A Am.Jur.2d,
Public officers § 80; ' ¢ 516
P.2d 1171 (Wyo. 1973); Coype v. State, 595 P.2d 970 (Wyo.
1979); Gryzikx v. State, Fla. App., 380 Sc.2d 1102 (1980).

Furthermore, as an elected official in the legislative branch,
the Clinical Psychologist may be responsible for introducing
and drafting legislation that may directly or indirectly affect
the Department of Haealth, Thus, as a Clinical Psychologist
VIII, the employae is subordinate to the Director of the
Department of Health. Howaver, as 2 repraesentativs, the
employee could have decision-making authority over the
Department and its programs. Therefore, it is incompatible for
employees to held a State legislative office and the position
of Clinical Psycnologist VIII simultaneously. As a result, the
employee would have to resign from his or her Executive branch
position upon being sworn in to tha elected office to avoid the
prohibition against simultaneous holding of incompatible

positions.
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The Honorable John C. Lewin, M.D.
November 5, 1992
Page 4

Based on the foregoing reasons, a Clinicail
Psychologist VIII would not be able to hold a House of
Representative seat and continue to hold his State position.li/

Wa hope this answers your question. Please feel free to
contact me if you have any questions.

Very truly yours,

Sherri-Ann Loo
Deputy Attorney General

APPROVED:

-

Robert A. Marks
Attorney Genaral

SAL/KSM:sst
8754T

.

i/ This opinion does not address the situation where an
exacutive employee takes leave from his/her executive positicn
(assuming such a leave is permissible) for the duration of

his/her term in elected office.
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CIVIL KD, 017R
IN THE CIRGUIT COURT GF THE FIRST ornentl

STALE OF HAWALI

FMILIO S. ALCON.
Piatnc{f(f.

VE.

HARLAN CLEVELAND, ctal
Defendants,

Tt e Nt Sl Nt Vg sl Nt

DECLSION AND ORDER

Petitioner was a teacher at Kapiclani Teebnical
School of the Department of Education since 1957, and while
in such position, vas transferred in 1964 to the University
of Hawsil's communicy college system pursuant to Act 39, .

Session Lavs of 1964.

Upon transfar, Pectitioner came undar the juris-

i
]
r
:

dletion of the Regencs of the University, and his teaching

contract vas reneved annuslly each fall at the Kepiolani
Community College, the last reneval being for the year

beglioning September 1, 1968.

B I =y

On August 30, 1966, upon Tequest for clarification

of University policy towards faculty wembers who seck election

an P B ey, A,

to the state lsgislature, the Regents sdopted the following

(hereinafter referred to as the "Election Policy"}as an
extension or elsboration of existing pollcy: “Any faculty
member Besking a legislacive seat shall...lf elected, resign
his position vith the University effeccive on the flrst day

of the month of February immediately following his suceesmful .
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rlecttan.”

Petitivner hiew amd waa aunre i tte Flecttaon Frftes
vhen, (n the fall nf 1968, hre became a candidnte for fthe Hoar
of Repreacntatives. Ile was elected to 8 two vear torm,

On January 6, 1969, Pruticioner asked [or a leave nf

shsence without pay fur two years beginning Janvary 16, 1949,

]
¢
“
H
:
1
i
r
b

which vas denied. The Unlversicv took the pesition that
Petiticner had voluncerily and automacically resigned his
position.,

Petitioner aske this Court to order the Regents to
relnotate Petitioner snd place him on leave without pny for
tvo years begiunning January 15, 1969,

The pecition is diemipsed.

Tha Rleceion Policy is articulated by oral motion

and preserved in the form of minutes of the Regents, and it

e

can vell stand to be worked over for legal clarity. However,
it mugr be given & fair, reasonable and common sense inter-

pretation. The Election Policy clearly was intended as a

LR T T LT Lo

clarification of the general policy on leaves of absence
vithout pay as countained in the Feculty Handbook to a specific
*ituacion: that in vhich a faculcy member seaks election to

the state legislature. Tha propesition rejected was chat of

CES b b e W r Fm T

granting leave without pay upon eleccion, and the propesition
adopted was chat of dissociatton from employment with the
University upon election with the cffective dace geared to the
cotmencement of the lvgislacive session. It is clear that

dissocfarion wase not to depend some acet on the part of Petitioner

.2- ?

b i tams rhomemn MY s oite aWin s Mee sl e

s
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tie Petittoner'=clafm a0t j1 4 ioem vt eeb e fatrrhe 0 cer o
“resigning”,

The Fleetfon Poliey Iwcame a part al the inles

—

roveruning factulty employment. whilch the Regenes had the
authority fo tmpose and which the prohthition ngntnse Joas
of "employea benefit or privilege” concained tn Act 39 does
not {nhibit becauss the "benefit or privilege” contemplatnd
by the Act does not include a right to hold two conflicting
Jabsa, ‘
Fetitioner's principal contention 1s thac he tas a
constitucional righc to political accivicy and expression and

that it {s uncunstitucional for the University to make him

choose between giving up his faculty job or giving up that .

rl.ghl: .
Political activity embodying concepts of free speech
is a completaly different thing from assuming the office of a

state legislator. A leglslative office i3 mot an expression.

Itfax job, with appurcenant powers and obligations. And
there is no constitutrional right to hold two jobs in governe
memit just because one of the two is the concededly important

one of a legimlator.

The job of a legislator conflicts with that of a

teacher at the University in that the two jobs are physicslly

exclusive in terms of simultaneous performance, in that they
are conflicting in terms of quality performance, and in that
the legislative office Ls superior to cthat of the Repents in
the chein of command structure of gcace governmont. So that

there is ample basis for the Election Policy. .

Pinally, FPeétitioner contends chat he should have been




3 183194 15:81 RUMINISTRAIILN DIVISIUN aia

S

given a hearing hefore tevmtuat ton,  Theve ba o dbapgre aa pao
IFetftioner’s avarencss of e Fleve by Poliey, hite voalond aee

candidacy. clection ml asgunpt fon of office, The wnlv =aue

B s e drmd e le

{a that aof the validitv and [nterpretation of the Electien

PR

Policv as it lowpinges cn Petltivner's toaching position. Hince
L find {r valid and that under it Pecitioner volunrarily rve-
signed his posieion by Levuming a Auccessful candlidaie for the
stata leginlature, there La nothing 1o he heard,

The peeition is dismisned,

Dated: !onolulu, Hawaii, this_2/<®  day of May,

e

Judge of tha above entitled Court

e
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The Senate Committee on Judiciary and Labor
Tuesday, April 5, 2016
9:05 a.m., Room 016

RE: HB 1556, HD1, SD1, Relating to The University of Hawai‘i

Attention: Chair Gilbert Keith-Agaran, Vice Chair Maile Shimabukuro and
Members of the Committee

The University of Hawaii Professional Assembly (UHPA) urges the committee to support the
passage of HB 1556, HD1, SD1, that provides faculty the opportunity to serve their
communities not only as an educator but as a public servant.

The UHPA has advocated for faculty members to be allowed to participate as all other citizens
without being subjected to a loss of employment for holding public office. Over the years UHPA
has testified on this issue and has proposed contract language that would extend the right to
hold public office to UH employees. UHPA has not been successful in these efforts and we
believe that this has been detrimental to our faculty and their voices.

The current UHPA contract permits faculty to:

...request leave of absence without pay or use vacation leave while campaigning for elective
political office. Faculty Members may continue working while campaigning for elective political
office as long as the campaigning does not interfere with the duties and responsibilities of the
Faculty Member, as determined by the Chancellor or Vice-President, and the Faculty Member
complies with Board of Regents’ Policy, Section 9-5 [RP 9.205] (see R-04 of Reference Section),
Political Activity (and subsequent amendments) and other applicable rules of the University.

The University of Hawai'‘i faculty are members of communities throughout the State of Hawai'i
and must be provided equal opportunity, just like other citizens of Hawai‘i to hold public office.

UHPA urges passage of HB 1556, HD1, SD1.

Respectfully submitted,

JpskusAucelnar

Kristeen Hanselman
Executive Director

University of Hawaii
Professional Assembly

1017 Palm Drive 4 Honolulu, Hawaii 96814-1928
Telephone: (808) 593-2157 4 Facsimile: (808) 593-2160
Website: www.uhpa.org
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