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HOUSE OF REPRESENTATIVES
TWENTY-EIGHTH LEGISLATURE, 2016 H.B. NO.

A BILL FOR AN ACT

PROPOSING AN AMENDMENT TO ARTICLE VI OF THE CONSTITUTION CF THE
STATE OF HAWAIL RELATING TO THE SELECTION AND RETENTION OF
JUSTICES AND JUDGES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTICN 1, The legislature finds that according to a
December 2013 article for the National Center for State Courts,
the 1970s and 1980s marked the rise of mexrit selection for
judges. Merit selection is a commission-based appointment where
a nominating commigsion screens applicants and selects the moest
highly gqualified candidates for a judicial vacancy. An elected
official, usually the governor, appoints one of the recommended
candidates. Most merit selection plans include the use of a
retention election after the selected judge has served for a
specified period. However, there has been a trend in the last
decade to eliminate the merit sgelection of judges.or alter its
compenents.

This recent trend of moving away from the merit selection
includes adopting a guasi-federal system where the executive
appoints, one or both houses of the legislature confirm, and the

judges are subject to retention elections thereafter. This type
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H.B. NO.2/37

of system was adopted for the Kansas Court of Appeals in 2013.
In 2014, the voters of Tennessee voted to adopt the Tennessee
Plan, a quasi-federal system, for the TenneSsee Supreme Court,
Court of Appeals, and Court of Criminal Appeals. Furthermore,
there have been efforts in other states to alter the merit
selection system's three key components:

(1} The candidates for judicial office are screened by a
nominating commission;

{(2) BSelect candidates are then submitted tc the appointing
authority who must choose one candidate aﬁongst them;
and

{(3) The appointee is subject only to retention elections
for subsequent terms.

Lastly, happening simultaneously with moving away from merit
selection has been, to a lesser degree, movement toward a merit
or nonpartisan selection method in some states. A somewhat
related push involves an effort to end partisan elections and
move toward nonpartisan elections.

Hawaii has a variation of the judicial merit selection plan

that includes a nominating committee, but does not regquire

retention elections for subsequent judicial terms. Pursuant to
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o H.B. NO.2/327

the Hawaii State Constitution, vacancies in the office of the
chief justice, supreme court, intermediate appellate court, and
circuit courts are appointed by the governor and vacancies in
the district courts are appointed by the chief justice, with the
consent of the senate, from a list of nominees compiled by the
judicial selection commission. The term of office for justices
and judges of the supreme court, intermediate appellate court,
and circuit courts are ten years while the term of office for
district court judges are provided by law for a term of six
years. Justices and judges are required to petition the
judicial selection commission tolbe retained in office. If the
commission determines that the justice or judge should be
retained, the commission is authorized to renew the justice's or
judge's term. Consent from the senate is not reqguired for a
judicial term renewal.

The purpose of this Act is to propose an amendment to
article VI of the Constitution of the State of Hawaii to reflect
the growing trend of eliminating or altering the judicial merit
selection system by requiring justices and judges to be elected
to serve six-year terms and be subject to the consent of the

gsenate for subsequent judicial terms, authorizing the governor
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H.B. NO. /39

and chief justice to make interim appointments for vacancies in
the offices of the chief justice, supreme court, intermediate
appellate court, and circuit courts, or district courts,
respectively, and repealing the judicial selection commission.

SECTION 2. Article VI, section 3, of the Constitution of
the State of Hawaii is amended to read as follows:

" [APROINTMENT] ELECTION OF JUSTICES AND JUDGES

Section 3. [Fhre-govergar—with—the—congentof the Senater
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- H.B. NO. 2/21

FJustice—as—appticabler] The justices and judges shall be

elected by the gualified voters of this State at a general

election as provided by law.

In the case of a vacancy in the office of the chief

justice, supreme court, intermediate appellate court or circuit

courts occurring no later than six months immediately preceding

the next general election, the governor shall fill the vacancy

with an interim appointee within thirty days of the date of

vacancy. The interim appointment term for the office of the

chief justice, supreme court, intermediate appellate court and

circuit courts shall expire on the date of the next general

election. In the case of a vacancy in the district courts

occurring no later than six months immediately preceding the

next general election, the chief justice shall fill the vacancy

with an interim appointee within thirty days of the date of

vacancy. The interim appointment term for the district courts

shall expire on the date of the next general election. The

chief justice shall appoint per diem district court judges as

provided by law.

QUALIFICATIONS FOR [APPOINTMENT] ELECTICON
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Justices and judges shall be residents and citizens of the
State and of the United States, and licensed to practice law by
the supreme court. A justice of the supreme court, a judge of
the intermediate appellate court and a judge of the circuit
court shall have been so licensed for a period of not less than
ten years preceding nomination. A judge of the district court
shall have been so licensed for a period of not less than five
years preceding nomination.

No justice or judge shall, during the term of office,
engage in the practice of law, or run for or hold any other
office or position of profit under the United States, the State
or its political subdivisions.

TENURE; RETIREMENT

The term of office of justices and judges of the supreme

court, intermediate appellate court and circuit courts shall be

[#err] six years. Judges of district courts shall hold office

for [£he] periods [as—previdedbyItaw-] of six years. At least

six months prior to the expiration of a justice's or judge's

term of office, every justice and judge shall petition the

[Fudieial—selection—commiosion] senate to be retained in office

or shall inform the [ecemmissien] senate of an intention to
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H.B. NO. /27

retire. The senate shall hold a public hearing and vote to

consent or not consent to retention of each petitioning justice

or judge. If the [Judieial-selection—commission] senate

determines that the justice or judge should be retained in
office, the [commission] senate shall renew the term of cffice
of the justice or judge for the period proVided by this section
[er—Ty—taw] .

Justices and judges shall be retired upon attaining the age
of seventy years. They shall be included in any retirement law
of the State.”

SECTICN 3. Article VI, section 4, of the Constitution of

the State of Hawaii is repealed.

[ " FUBECIAL—SELECTIONCOMMISSION
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SECTION 4. The question to be printed on the ballot shall
be as follows:
"Shall all justices and judges be elected to serve six-year
terms and be subject to the consent of the senate for
subsequent judicial terms, the governor and chief justice

be authorized to make interim appointments for wvacancies in

2016-0351 HB SMA.doc 10
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the offices of the chief justice, supreme court,

intermediate appellate court, and circuilt courts, or

district courts, respectively, and the judicial selection
commission be repealed?"

SECTION 5. Constitutional material to be repealed is
bracketed and stricken. New constitutional material is
underscored.

SECTION 6. This amendment shall take effect upon
compliance with article XVII, section 3, of the Constitution of
the State of Hawaii; provided that ratification shall take

effect upon the general election of 2018.

INTRODUCED BY: M

B
i 4 Reqt_l_ehst‘ JAN 2 2 2015
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H.B. NO. 2/27

Report Title:

Constitutional Amendment; Justicesgs and Judges; Election; Interim
Appointments; Tenure; Judicial Selection Commission

Description:

Proposes a constitutional amendment to require justices and
judges be elected to serve six-year terms and be subject to the
consent of the senate for subsequent judicial terms, authorize
the governor and chief justice be authorized to make interim
appointments for vacancies in the offices of the chief justice,
supreme court, intermediate appellate court, and circuit courts,
or district courts, respectively, and repeal the judicial

selection commission. Ratification upon general election of
2018.

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.
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