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HB1090 HD2

RELATING TO EMPLOYMENT AGREEMENTS.
Technology; Employment Covenants or Agreements

Prohibits noncompete agreements and restrictive covenants that
forbid post-employment competition for employees of a technology
business. (HB1090 HD2)

None
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TESTIMONY OF ,
THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-EIGHTH LEGISLATURE, 2015

ON THE FOLLOWING MEASURE:
HB.NO. 1090, H.D.2, RELATING TO EMPLOYMENT AGREEMENTS.

BEFORE THE:

SENATE COMMITTEES ON ECONOMIC DEVELOPMENT AND TECHNOLOGY
AND ON COMMERCE AND CONSUMER PROTECTION

DATE: Monday, March 16, 2015 TIME: 3:00 p.m.

LOCATION:  State Capitol, Room 016

TESTIFIER(S): Douglas S. Chin, Attorney General, or
Rodney 1. Kimura, Deputy Attorney General

Chairs Wakai and Baker and Members of the Committees:

The Attorney General submits a comment on the bill.

The new subsection (d) prohibits any employment contract containing a noncompete or
nonsolicit “clause” relating to an employee of a technology business. The wording then provides
that the “agreement” shall be void and of no force and effect.

It is not clear whether the term “agreement” was intended to only refer to the noncompete
or nonsolicit clause, or the entire employment contract. If the latter, the prohibition may be too
broad and otherwise prohibit provisions which have nothing to do with the offending clause, and
which may serve a beneficial purpose to both the employee and the employer.

We suggest that the term “agreement” on page 6, line 6, be changed to “clause.”

Thank you for the opportunity to testify on this matter.
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HIGH TEOHNOLOOY DEVELOPMEST CORPURATION

Written Statement of
ROBBIE MELTON
Executive Director & CEO
High Technology Development Corporation
before the
SENATE COMMITTEES ON ECONOMIC DEVELOPMENT AND TECHNOLOGY
AND
COMMERCE AND CONSUMER PROTECTION
Monday March 16, 2015
3:00 p.m.
State Capitol, Conference Room 16
In consideration of

HB1090 HD2 RELATING TO EMPLOYMENT AGREEMENTS.

Chairs Wakai and Baker, Vice Chairs Slom and Taniguchi, and Members of the
Committees on Economic Development and Technology and Commerce and Consumer
Protection.

The High Technology Development Corporation (HTDC) respectfully offers comments
on HB1090 HD2 relating to employment agreements.

HTDC comments that the bill favors employee mobility which can provide benefits of
retaining spin-off companies and entrepreneurial employees within the state. HTDC comments
that companies utilize nondisclosure agreements to protect its intellectual property and corporate
knowledge. HTDC also comments that eliminating all non-compete agreements may not be

advantageous for some small technology businesses to protect its business strategy, and

customers.
HTDC suggests that companies should have the right to protect its company knowledge
for a reasonable time period. SB1279 SD2 attempts to clarify the definition of “reasonable

period of time” by disallowing non-competes exceeding one year.

Thank you for the opportunity to offer these comments.
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Jeffrey D. Hong
TechMana LLC
Honolulu, Hi, 96813

SENATE COMMITTEE ON ECONOMIC DEVELOPMENT AND TECHNOLOGY
SENATE COMMITTEE ON COMMERCE AND CONSUMER PROTECTION

Monday, March 16, 2015, 03:00 PM
State Capitol Conference Room 016

Aloha Chair Wakai, Chair Baker, Vice Chair Slom, Vice Chair Taniguchi, and Members of the
Committees:

We would like to suggest changes to HB 1090 HD2 for consideration by your committees.
We have worked with the Hawaii Association of Broadcasters and Hawaiian Telcom
throughout the drafting process. Both organizations strongly oppose any adjustment to the
current enforcement of noncompetition agreements in their industries. Hawaiian Telcom
has acknowledged the intent of their concerns have been addressed with the amendments
in the bill. They are still evaluating the latest modifications approved in the HD2 draft. The
Broadcasters feel the bill has evolved with better language but still have reservations with
any adjustments to noncompetes.

This bill will provide new opportunities for growth in Hawaii's technology industry. The
momentum of support for this legisiation has only grown with time. Many local technology
businesses, and businesses needing technology employees have testified in support. The
Honolulu Star-Advertiser Editorial Board requested in its pages to “Give Tech workers
Contract Freedom.”

The committee report from the Senate JDL hearing of SD1279 HD2 stated concerns in using
the term "Majority of its revenue” to define a "Technology business".

In particular the term "revenue" could present different
interpretations and is not defined with respect to any
temporal measurement relative to the time of employment

We respectfully submit these amendments to HB1090 HD2 for your consideration to
address the concerns raised by the Senate IDL Committee.
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We propose replacing the term “revenue” with "gross income". "Gross income" is defined
in the IRS code. We have defined specific time frames for the measurement of the
"Majority of gross income" to provide clarity at the time of employment.

"Technology business" means a trade or business that
derives the majority of its gross income from the
sale or license of products or services resulting
from its software development or information
technology development, or both. "Technology
business" excludes any trade or business that is
considered by standard business practice as part of
the broadcast industry or any telecommunications
carrier as defined in section 269-1, which holds a
franchise or charter enacted or granted by the
legislative or executive authority of the State or
its predecessor governments.

"Majority of its gross income" means greater than 50%
of the gross income reported by said business on its
federal tax returns for the prior tax year in which
said contract was executed. If the trade or business
has not filed a federal tax return for the prior
year, gross income shall be the gross income
recognized at the time the contract was executed.

Thank you for your consideration of these changes and the opportunity to testify.

Mahalo,

Jeffrey D. Hong
Chief Technology Officer
TechMana LLC
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