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Testimony to the Senate Committee on Economic Development,
Government Operations and Housing, and Commerce and Consumer
Protection
Wednesday, February 6, 2013
2:45 p.m.
State Capitol - Conference Room 016

RE: S.B. 504, RELATING TO PROCUREMENT
Chairs Dela Cruz and Baker, Vice-Chairs Slom and Galuteria, and members of the
committees:

My name is Gladys Marrone, Government Relations Director for the
Building Industry Association of Hawaii (BIA-Hawaii), the voice of the construction
industry. We promote our members through advocacy and education, and provide
community outreach programs to enhance the quality of life for the people of
Hawaii. BIA-Hawaii is a not-for-profit professional trade organization chartered in
1955, affiliated with the National Association of Home Builders.

BIA-Hawaii opposes S.B. 504, as written. S.B. 504 proposes to prohibit
governmental procurement contracts of any amount that are exclusively for the
services of engineers, architects, surveyors, or landscape architects, from requiring
the contractor to indemnify the governmental body against liability not arising from
the contractor's own negligence or fault.

BIA-Hawaii supports the inclusion of contractors, as defined under Chapter 444-
1, HRS, into this proposed measure. S.B. 504 relieves design professionals of the
obligation to defend the State because the financial burden of paying for the
defense of the State is too great. The same rationale should apply to contractors.

S.B. 504 unfairly shifts the financial burden of defending the State onto local
contractors. The obligation to defend the state should either apply to all of the
parties involved in a project, or none.

Under Hawaii law, a party that owes a duty to defend must provide that defense
even if there is only the potential for the party to be liable. Whether the party
paying for the defense is ultimately liable is irrelevant to the determination of
whether the duty is owed.

Under S.B. 504, a contractor could be responsible for paying for the State’s
defense even though the design professional was primarily responsible for the
damage. However, the design professional would have no such obligation at all.

Mailing address: P.O. Box 970967, Waipahu, HI 96797 Street address: 94-487 Akoki St., Waipahu, HI 96797-0967;

Telephone: (808) 847-4666  Fax: (808) 440-1198 E-mail: info@biahawaii.org; www.biahawaii.org
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February 5, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair: Sam Slom. Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing engineer in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause. and requiring us to indemnity the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring faimess to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Bow Engineering & Development, Inc.

. r - .-‘/I " ..-.
William H.Q. Bow
President
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H, Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, 1 am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals arc personally liable, and that this
lLiability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Collaborative Studio LLC

CACK Sl

Cathi Ho Schar
Partner
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair: Sam Slom. Vice Chair; and Members of the Senate Commitiee on
Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the Senate

Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing Structural Engineer in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, | am very concerned about the State’s contract language for design professionals. The State
requires design professionals to obtain professional liability insurance (PLI) for our work, but inclusion of the word
*defend” in an indemnity clause, and requiring us to indemnify the State for the liability of others, creates liability
that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not advance the
cost of defending other parties before the negligence of the design professional is established, and will not cover
damages caused by other parties. The current contract language provides an unacceptable risk, especially considering
that we design professionals are personally liable, and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design professionals,
requiring design firms to defend the State in absence of negligence is unreasonable. It is simply not justified to
require design professionals to pay for damages or defense costs if they have done nothing wrong. Most states do not
have such contract requirements, and some states that did have recently revised their contract language to bring
fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the business
climate in Hawaii, and respectfully urge you restore fairness to State contracts with design professionals. Thank you

for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
,4{ A

Gary S. Suzuki
Principal, Consulting Structural Hawaii, Inc.
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the
Senate Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of
the Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
DATE: Wednesday, February 6, 2013
TIME: 2:45 p.m.
PLACE: Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

| am Ed Yeh, owner of ControlPoint Surveying, Inc. ControlPoint Surveying, Inc. is a
professional land surveying company founded in 1984, and a member of the Hawaii Land
Surveyors Association. | am in strong support of SB 504. | have provided surveying services
as part of design service for a number of State and County projects. In light of recent court
decisions across the country bringing attention to contractual indemnification clauses, | am very
concerned about the State’s contract language for design professionals. The State requires
design professionals to obtain professional liability insurance (PLI) for our work with inclusion of
the word “defend” in an indemnity clause. This requires us to indemnify the State for the liability
of others, creates liability that is not covered by our insurance.

A design professional's PLI only covers harm caused by the design professional’s negligence; it
will not advance the cost of defending other parties before the negligence of the design
professional is established, and will not cover damages caused by other parties. The current
contract language provides an unacceptable risk, especially considering that we design
professionals are personally liable, and that this liability follows us personally into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is
unreasonable. It is simply not fair to require design professionals to pay for damages or defense
costs if they have done nothing wrong. Most states do not have such contract requirements, and
some states that did have recently revised their contract language to bring fairness to the
contract.

We appreciate the continuing efforts of your committees and the members of the Senate to
improve the business climate in Hawaii, and respectfully urge you restore fairness to State
contracts with design professionals. Thank you for an opportunity to express our views in
SUPPORT of this bill.

Respectfully submitted,

Yue-Hong “Ed" Yeh

PRESIDENT

Tel: 808.591.2022, Ext 110

P Admin'Housc-Senatc Bills'SB 504 Procurement doc

Oahu: 1150 South King Street. Suite 1200 Maui: 1129 Lower Main Street, Suite 102
Honolulu, Hawaii 96814 Wailuku, Maui, Hawaii 96793
Ph. (808} 591-2022 / Fax (808) 591-8333 Ph. (R08) 242-9641 / Fax (808) 244-9220
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galutetia, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing surveyor in the State of Hawaii, and have provided surveying services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, I am very concemned about the State’s contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PLI) for
our work, but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the
State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is
established, and will not cover damages caused by other parties. The current contract language provides
an unacceptable risk, especially considering that we design professionals are personally liable, and that
this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable, It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract langunage to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
ControlPoint Surveying, Inc.

Norman Murakami
Vice President

Oahu 1150 South King Street, Suite 1200 Mauw 1129 Lower Main Street. Suite 102
Honolulu, Hawaji 96814 Weailuku, Hawai 96793
Ph (808) 591-2022 = FAX [B0B) 591-8333 Ph. (B08] 2429641 = FAX (B08| 244-9220
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing electrical engineer in the State of Hawaii, and have provided design services for a many
State and County projects for over 30 years. In light of recent court decisions across the country bringing
attention to contractual indemnification clauses, I am very concerned about the State’s contract language
for design professionals. The State requires design professionals to obtain professional liability insurance
(PLI) for our work, but inclusion of the word “defend” in an indemnity clause, and requiring us to

indemnify the State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is
established, and will not cover damages caused by other parties. The current contract language provides
an unacceptable risk, especially considering that we design professionals are personally liable, and that
this liability follows us into retirement. Our firm was forced to decline State and County contracts in the
past because of this inequitable risk.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
ECS, Inc.

Timothy S. Higa, P.E.
Vice President

615 Piikoi Street, Suite 207 e Honolulu, Hawaii 96814 » Phone: (808) 591-8181 o Fax: (808) 591-9098
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February 5, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair: Sam Slom. Vice Chair: and Members of the Senate
Committee on Economic Development, Government Operations and Housing
Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair: Brickwood Galuteria. Vice Chair: and Members of the
Senate Committee on Commerce and Consumer Protection
Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker. and Members of the Committees:

I am a practicing architect in the State of Hawaii. and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses. I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence: it will not
advance the cost of defending other parties before the negligence of the design professional is established.
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk. especially considering that we design professionals are personally liable. and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements. and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii. and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity (o express our views in SUPPORT of this bill.

Respectfully submitted.

Yours truly,

@wﬁmﬁ;wgﬁﬁ‘? ‘“‘

Ernest M. Umemoto, AlA

442 Kaleimamahu Street ® Honolulu, Hawaii 96825 © phone (808) 395-3744 © fax (808) 395-6441
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February 5, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair: Sam Slom, Vice Chair: and Members of the Senate

Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair: Brickwood Galuteria, Vice C hair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, 1 am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence: it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently

revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectiully submitted,
Ferraro Choi And Associates

Y >

William D. Brooks, AIA, LEED™ AP Ease=
Principal
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February 5, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz. Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development. Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair: Brickwood Galuteria, Vice Chair; and Members of the

Senate Committee on Comimerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, | am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Ferraro Choi And Associates

¢ph J. Féraro, FAIA, LEED™ AP
Principal
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February 5. 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate

Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the

Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, | am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Ferraro Choi And Associates

Troy M. Miyasato, AIA
Principal
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February 4, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

| am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, | am very concerned about the State's contract language for design
professionats. The State requires design professionals to obtain professional liability insurance (PLI) for
our work, but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the
State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negiigence; it will not
advance the cost of defending other parties before the negligence of the design professional is
established. and will not cover damages caused by other parties. The current contract language provides
an unacceptable risk, especially considering that we design professionals are personally liable, and that
this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public warks projects than design
professionais, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,

1823 Kalakaua Avenue, Suite 1008 » Honolulu, Hawaii 96815 USA = Tel: (BD8} 841-3000 = Fax: (808) 941-0900 = Email: projects@fungﬁawaji.com
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committecs:

1 am a practicing engineer in the State of Hawaii, and have provided design services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, 1 am very concerned about the State's contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PLI)
for our work, but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify
the State for the liability of others, creates liability that is not covered by our isurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will
not advance the cost of defending other parties before the negligence of the design professional is
established. and will not cover damages caused by other parties. The current contract language

provides an unacceptable risk, especially considering that we design professionals are personally liable,
and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design pro fessionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Gray, Hong, Nojima & Associates, Inc.

Sheryl E. Nojima, PE , PhD
President
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SU PPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

[ am a practicing engineer in the State of Hawaii, and have provided design services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, I am very concerned about the State’s contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PLI)
for our work, but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify
the State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will
not advance the cost of defending other parties before the negligence of the design professional is
established, and will not cover damages caused by other parties. The current contract language

provides an unacceptable risk, especially considering that we design professionals are personally liable,
and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design pro fessionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Gray, Hong, Nojima & Associates, Inc.

Daniel S.C. Hong ;
Chairman



Daniel 5.C. Hong, PE
Sheryl E Nojima, PhD, PE

- . Wicheel H. Nojima, PE, LEED AP
Gray « Hong « Nojima & Associates, Inc. Audroy ¥'T. Yokola, PE
CONSULTING ENGINEERS Toby, I Sawcawa, £ 1ES0 7
5 - Gavin Y. Masaki, FE, LEED AP

‘ Winstoin M. Tamgueht, PE
S
201 Merchant Street, Suite 1900

Honolwlu, Hawaii 96813-2926

Telephone: (808) 521-0306

Fax: (BO8) 531-8018

) email@grayhongnojima.com
February 4,2013 www.grayhongnejima.com

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Commiittee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing engineer in the State of Hawaii, and have provided design services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, [ am very concerned about the State’s contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PLI)
for our work, but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify
the State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; 1t will
not advance the cost of defending other parties before the negligence of the design professional is
esteblished, and will not cover damages caused by other parties. The current contract language

provides an unacceptable risk, especially considering that we design professionals are personally liable,
and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design pro fessionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Gray, Hong, Nojima & Associates, Inc.

Ul H .

Michael H. Nojima, PE, LEED
Vice President
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senale
Committee on Fconomic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing engineer in the State of Hawaii, and have prov ided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, | am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PL1) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance,

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is esiablished,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we des ign professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language te bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals, Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
ii Engineering Grou

r“
A

President

Inc.

1088 Bishop Street, Suite 2506 ¢ Lonolulu, Hawaii 96813
Tel: 808.533.2002 ¢ Fax; 808.533.2059
Email: heg@hawaiiengineering.aiet © Web: www . hawaiicngineering.net
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Senate Committee on Economic Development, Government Operations and Housing
Honorable $Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the
Senate Committee on Economic Development, Government Operations and Housing

senate Commitiee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of
the Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

| am a practicing mechanical engineer in the State of Hawaii, and have provided design
services for a number of State and County projects. In light of recent court decisions across the
country bringing attention to contractual indemnification clauses, | am very concermned about
the State's contract language for design professionals. The State requires design professionals to
obtain professional liability insurance (PLI) for our work, but inclusion of the word "defend" in an
indemnity clause, and requiring us to indemnify the State for the liability of others, creates liability
that is not covered by our insurance. | declined work in the past because this requirement
presented an unacceptable risk, even to the detriment of our finances and workload.

A design professional's PLI only covers harm caused by the design professional's negligence; if
will not advance the cost of defending other parties before the negligence of the design
professional is established, and will not cover damages caused by other parties. The current
contract language provides an unacceptable risk, especially considering that we design
professionals are personally liable, and fhat this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms fo defend the State in absence of negligence is
unreasonable. It is simply not fair to require design professionals to pay for damages or defense
costs if they have done nothing wrong. Most states do not have such contract requirements,
and some states that did have recently revised their contract language to bring fairness to the
contract.

We appreciate the continuing efforts of your committees and the members of the Senate to
improve the business climate in Hawaii, and respectfully urge you restore fairness to State
contracts with design professionals. Thank you for an opportunity to express our views in SUPPORT
of this bill.

Respectfully submitted,

Vot it

Scoft Inatsuka, P.E.
Principal

1003 Bishop Street, Suite 1940 = Honolulu, Hawaii 96813 = Phone 808 469 3200
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February 1, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate Committee
on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the Senate
Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing engineer in the State of Hawaii, and have provided design services for a number of State and
County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals. The
State requires design professionals to obtain professional liability insurance (PLI) for our work, but inclusion of the
word “defend” in an indemnity clause, and requiring us to indemnify the State for the liability of others, crcates
liability that is not covered by our insurance.

A design professional’s PL1 only covers harm caused by the design professional’s negligence; it will not advance
the cost of defending other parties before the negligence of the design professional is established, and will not
cover damages caused by other parties. The current contract language provides an unacceptable risk, especially
considering that we design professionals are personally liable, and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design professionals,
requiring design firms to defend the State in absence of negligence is unreasonable. It is simply not fair to require
design professionals to pay for damages or defense costs if they have done nothing wrong. Most states do not have
such contract requirements, and some states that did have recently revised their contract language to bring fairness
to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the business
climate in Hawaii, and respectfully urge you restore fairness to State contracts with design professionals. Thank
you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Hida, Okamoto & Associates, Inc.

Pacific Guardian Tower * 1440 Kapiolani Boulevard * Suite 1120 * Honolulu, Hawail 96814
Phone: (808) 842-0086 + Fax: (08) 947-7546
e-mall address: hidaokamoto@hawall.rr.com
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Senate Committee on Economic Development, Government Operations and Housing

Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection

Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the Senate
Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

Tam a practicing architect in the State of Hawaii for the past 40 years, and have provided design services for a
number of State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, I am very concerned about the State’s contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PLI) for our
work. but inclusion of the word *“defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

Design professional’s PLI only covers harm caused by the design professional’s negligence; it will not advance
the cost of defending other partics before the negligence of the design professional is established, and will not
cover damages caused by other parties. The current contract language provides an unacceptable risk, especially
considering that design professionals are personally liable, and that this hability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design professionals,
requiring design firms to defend the State in absence of negligence is unreasonable. It is simply not fair to
require design professionals to pay for damages or defense costs if they have done nothing wrong. Most states
do not have such contract requirements, and some states that did have recently revised their contract language
to bring faimess to the contract.

We appreciate the continuing cfforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submutted,
ST e

Maurice Kondo, AIA
Managing Principal - INK ARCH. LLC
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development. Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker. Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Commitlees:

1 am a practicing architect in the State of Hawaii. and have provided design services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, 1 am very concerned about the State’s contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PLI) for
our work. but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the
State for the liability of others, creates liability that is not covered by our insurance,

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will
not advance the cost of defending other parties before the negligence of the design professional is
established. and will not cover damages caused by other parties. The current contract language provides
an unacceptable risk, especially considering that we design professionals are personally liable, and that
this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Kelso Architects, inc.

00 o

By Its President
Michael Kelso
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Hawaii State Senate
Hawaii State Capitol
Honolulu, HI 96813

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of
the Senate Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members
of the Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:
.;'.

| am a practicing, licensed landscape architect in the State of Hawaii, and have provided
design services for a number of State and County projects. In light of recent court decisions
across the country bringing attention to contractual indemnification clauses, | am very
concemned about the State’s contract language for design professionals. The State requires
design professionals to obtain professional liability insurance (PLI) for our work, but inclusion
of the word “defend” in an indemnity clause, and requiring us to indem nify the State for the
liability of others, creates liability that is not covered by my insurance. &

A design professional’'s PLI only covers harm caused by the design professional’s negligence;
it will not cover the cost of defending and cover damages caused by other parties. The
current contract language creates an unacceptable risk, especially considering that we design
professionals are personally liable with no statute of limitations.

Itis sirhply not fair to require design professionals to pay for damages or defense costs if they
' have done nothing wrong. Most states do not have such contract requirements, and some
states that did have recently revised their contract language to bring faimess to the contract.

Thank you for this opportunity to express my views and urge your SUPPORT of this bill.

Sincerely,

WJ
MIYABARA ASSOCIATES LLC r
Michael T. Miyabara, FASLA )

Clifford Center

810 Richards Street, Suite 808
Honolulu, Hawaii 96813
Telephone (808)531-1306
Facsimile (808) 533-6049
mail@miyabaraassociates.com
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing mechanical engineer in the State of Hawaii, and have provided design services for a
number of State and County projects. In light of recent court decisions across the country bringing
attention to contractual indemnification clauses, I am very concerned about the State’s contract
language for design professionals. The State requires design professionals to obtain professional
liability insurance (PLI) for our work, but inclusion of the word “defend” in an indemnity clause, and
requiring us to indemnify the State for the liability of others, creates liability that is not covered by our
insurance.

A design professional’s PL1 only covers harm caused by the design professional’s negligence; it will
not advance the cost of defending other parties before the negligence of the design professional is
established, and will not cover damages caused by other parties. The current contract language
provides an unacceptable risk, especially considering that we design professionals are personally liable,
and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It 1s
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We find this requirement to be so potentially damaging, that we have declined projects from the State,
in the past, that included this requirement.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Miyashiro and Associates, Inc.

Malcolm Miyashiro
President
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Senate Committes on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom. Vice Chair: and Members of the Senate Commifiee

on Leconomic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the Senate

Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing engineer in the State of Hawaii, and have provided design services for a number of State and
County projects. In light of recent court decisions across the country bringing altentivn to contractual
indemnification clauses, | am very concerned about the State’s contract language for design professionals. The State
requires design professionals to obtain professional liability insurance (PLI) for our work, but inclusion of the word
“defend” in an indemnity clause. and requiring us to indemnify the State for the liability of others. creates liability
that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence: it will not advance the
cost of defending other parties before the negligence of the design professional is established, and will not cover
damages caused by other parties. The current contract language provides an unacceptable risk, especially
considering that we design professionals are personally liable, and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design prefessionals.
requiring design firms to defend the State in absence of negligence is unreasonable. It is simply not fair (o require
design professionals to pay for damages or defense costs if they have done nothing wrong. Most states do not have
such contract requirements, and some states that did have recently revised their contract language to bring fairness to

the contracl.

We appreciate the continuing efforts of your committees and the members of the Senate 1o improve the business
climate in Hawaii, and respectfully urge you restore fairness to State contracts with design professionals. Thank you
for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
MK ENGINEERS, LTD.
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Aaron Hamada
Vice-President
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February 4. 2013

Senate Committee on Economic Development. Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz. Chair: Sam Slom. Vice Chair: and Members of the Senate Commiitee

on Economic Development. Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair: and Members of the Senate

Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

| am a practicing engineer in the State of Hawaii. and have provided design services for a number of State and
County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, | am very concerned about the State’s contract language for design professionals. The State
requires design professionals to obtain professional liability insurance (PLI) for our work, but inclusion of the word
“defend” in an indemnity clause, and requiring us to indemnify the State for the liability of others, creates liability
that is not cavered by our insurance.

A design professional’s PLLonly covers harm caused by the design professional’s negligence: it will not advance the
cost of defending other parties before the negligence of the design professional is estabiished. and will not cover
damages caused by other parties. The current contract language provides an unacceptable risk. especially
considering that we design professionals are personally liable, and that this liability follows us into retirernent.

Since the State and its citizens derive much more benefit from public works projects than design professionals.
requiring design firms to defend the State in absence of negligence is unreasonable. It is simply not fair to require
design professionals to pay for damages or defense costs if they have done nothing wrong. Most states do not have
such contract requirements, and some states that did have recently revised their contract language to bring fairness to

the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the business
climate in Hawaii. and respectfully urge you restore faimess to State contracts with design professionals. Thank you
for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted.
MK ENGINEERS, LTD.

A re I
qanl T

Paul K. Uyeda
Vice-President



February 4, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair: Sam Slom, Vice Chair: and Members of the Senate Commiitee

on Feconomic Development, Government Operations and Housing

Senate Commiitee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair: Brickwood Galuteria, Vice Chair; and Members of the Senate

Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing engineer in the State of Hawaii. and have provided design services for a number of State and
County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses. I am very concerned about the State’s contract language for design professionals. The State
requires design professionals to obtain professional Hability insurance (PLI) for our work, but inclusion of the word
“defend” in an indemnity ¢lause. and requiring us to indemnify the State for the liability of others, creates liability
that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence: it will not advance the
cost of defending other parties before the negligence of the design professional is established, and will not cover
damages caused by other parties. The current contract language provides an unacceptable risk, especially
considering that we design professionals are personally liable, and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design professionals,
requiring design firms to defend the State in absence of negligence is unreasonable. It is simply not fair to require
design professionals to pay for damages or defense costs if they have done nothing wrong. Most states do not have
such contract requirements, and some states that did have recent iy revised their contract language to bring fairness to

the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the business
climate in Hawaii. and respectfully urge you restore fairness to State contracis with design professionals. Thank you
for an opportunity to express Our views in SUPPORT of this bill.

Respectfully submitted.
MK ENGINEERS, LTD.

Russell K. Mori
President
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February 4, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing engineer in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
lability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to mprove the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

If you have any questions, please don't hesitate to call.

Very truly yours,
MOSS Engineering, Inc.

S

Richard M. Moss, P.E.
President

Supporting AutoCAD and Revit Platforms
TEL: (808) 951-6632 maﬂ@moss-enginccring.net FAX: (808) 941-0917
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Senate Committee on Economic Development, Government Operations

and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate

Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairmess to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals, Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richard Matsunaga & Associates Architects Inc.

S~

Glenn M. Murata, AIA
President
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Senate Committee on Economic Development, Government Operations

and Housing

Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

T am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairess to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richard Matsunaga & Associates Architects Inc.

Cotrf =

Carl L. Nii, AIA
Senior Vice President
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Senate Committee on Economic Development, Government Operations
and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring faimess to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richaf{{ Matsunaga & Associates Architects Inc.

Herb S.F. g, AIA
Senior Vice Piesident
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Senate Committee on Economic Development, Government Operations

and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate

Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richard Matsunaga & Associates Architects Inc.

TR Attt

Brent Tokita, AIA
Senior Associate
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Senate Committee on Economic Development, Government Operations

and Housing

Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richard Matsunaga & Associates Architects Inc.

G

Allen Ng, AIA
Architect
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Senate Committee on Economic Development, Government Operations

and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate

Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, [ am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring faimess to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richard Matsunaga & Associates Architects Inc.

~ —
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* Robert Fujita, AIA
Architect
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Senate Committee on Economic Development, Government Operations
and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee om Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring faimess to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richard Matsunaga & Associates Architects Inc.

=
Bryan oza, AlA
Senior Associate
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Senate Committee on Economic Development, Government Operations

and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

I am a practicing architect in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional's PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Richard Matsunaga & Associates Architects Inc.
PR

>
itmy Wu, AIA
Architect
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Electrical Engineer
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Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker. and Members of the Committees:

I am a practicing engineer in the State of Hawaii, and have provided design services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, 1 am very concerned about the State’s contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PLI) for
our work. but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the
State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have recently
revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the

business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,

John K. Maute, P.E.
Managing Member, NOLA Engineering, LLC
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February 5, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the
Senate Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of
the Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

1 am a practicing mechanical engineer in the State of Hawaii, and have provided design services
for a number of State and County projects. In light of recent court decisions across the country
bringing attention to contractual indemnification clauses, I am very concerned about the State’s
contract language for design professionals. The State requires design professionals to obtain
professional liability insurance (PLI) for our work, but inclusion of the word “defend” in an
indemnity clause, and requiring us to indemnify the State for the liability of others, creates
liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it
will not advance the cost of defending other parties before the negligence of the design
professional is established, and will not cover damages caused by other parties. The current
contract language provides an unacceptable risk, especially considering that we design
professionals are personally liable, and that this lability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable.
It is simply not fair to require design professionals to pay for damages or defense costs if they
have done nothing wrong. Most states do not have such contract requirements, and some states
that did have recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to
improve the business climate in Hawaii, and respectfully urge you restore fairness to State
contracts with design professionals. Thank you for an opportunity to express our views in
SUPPORT of this bill.

Respectfully submitted,

%ﬁ@

Ryan J.K. Chang, P.E.
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February 4, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate

Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the Senate

Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

[ am a practicing engineer in the State of Hawaii, and have provided design services for a number of State
and County projects. In light of recent court decisions across the country bringing attention to contractual
indemnification clauses, I am very concerned about the State’s contract language for design professionals.
The State requires design professionals to obtain professional liability insurance (PLI) for our work, but
inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an unacceptable
risk, especially considering that we design professionals are personally liable, and that this liability follows
us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done nothing
wrong. Most states do not have such contract requirements, and some states that did have recently revised
their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Sincerely,
Tanimura & Associates, Inc.

Thow. | Zoio—
Thomas Y. Tanimura
President
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February 4, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development. Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Honorable Chairs Dela Cruz and Baker, and Members of the Committees:

[ am Ron Nishihara. AIA, a practicing architect in the State of Hawaii, and have provided construction
management services for a number of State and County projects. In light of recent court decisions
across the country bringing attention to contractual indemnification clauses. | am very concerned about
the State’s contract language for design and construction management professionals, The State requires
design and construction management professionals to obtain professional liability insurance (PLI) for
our work, but inclusion of the word “defend” in an indemnity clause. and requiring us to indemnify the
State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence: it will
not advance the cost of defending other parties before the negligence of the design professional is
established. and will not cover damages caused by other parties. The current contract language provides
an unacceptable risk, especially considering that we design professionals are personally liable, and that
this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore fairness to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
Trinity Management Group, LLC

=

Ronald G. Nishihara, AIA, LEED AP
Principal



Fcbruary 1, 2013

Senate Committee on Economic Development, Government Operations and Housing
Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and Members of the Senate
Committee on Economic Development, Government Operations and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and Members of the
Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

| am a practicing architect in the State of Hawaii, and have provided design services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, 1 am very concerned about the State’s contract language for design
professionals. The State requires design professionals to obtain professional liability insurance (PL1)
for our work. but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify
the State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will
not advance the cost of defending other parties before the negligence of the design professional is
established, and will not cover damages caused by other parties. The current contract language provides
an unacceptable risk, especially considering that we design professionals are personally liable, and that
this liability follows us into retircment.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and some states that did have
recently revised their contract language to bring fairness to the contract.

We appreciate the continuing efforts of your committees and the members of the Senate to improve the
business climate in Hawaii, and respectfully urge you restore faimess to State contracts with design
professionals. Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,
WCIT Architecture

R |

Robert K. lopa
President
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February 6, 2013

Senate Committee on Economic Development, Government Operations and
Housing

Honorable Senators Donavan M. Dela Cruz, Chair; Sam Slom, Vice Chair; and
Members of the Senate Committee on Economic Development, Government Operations
and Housing

Senate Committee on Commerce and Consumer Protection
Honorable Senators Rosalyn H. Baker, Chair; Brickwood Galuteria, Vice Chair; and
Members of the Senate Committee on Commerce and Consumer Protection

Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Dear Chairs Dela Cruz and Baker, and Members of the Committees:

| am a practicing architect in the State of Hawail, and have provided design services for
a number of State and County projects. In light of recent court decisions across the
country bringing attention to contractual indemnification clauses, | am very concerned
about the State's contract language for design professionals. The State requires design
professionals to obtain professional liability insurance (PLI) for our work, but inclusion of
the word “defend” in an indemnity clause, and requiring us to indemnify the State for the
liability of others, creates liability that Is not covered by our Insurance.

A design professional’s PLI only covers harm caused by the design professional's
negligence; it will not advance the cost of defending other parties before the negligence
of the design professional is established, and will not cover damages caused by other
parties. The current contract language provides an unacceptable risk, especially
consldering that we design professionals are personally liable, and that this liability
follows us into retirement.

Faxlins 808 521 9802
yh@yfharchitects.com
ww.yfharchitects.com



February 5, 2013
Subject: TESTIMONY IN SUPPORT of SB 504, Relating to Procurement
Senate Hearing: Wednesday, February 6, 2:45 p.m., Conference Room 016

Since the State and its citizens derive much more benefit from public works projects
than design professionals, requiring design firms to defend the State in absence of
negligence is unreasonable. it is simply not fair to require design professionals to pay
for damages or defense costs if they have done nothing wrong. Most states do not have
such contract requirements, and some states that did have recently revised thelr
contract language to bring fairness to the contract,

We appreciate the continuing efforts of your committees and the members of the
Senate to improve the business climate in Hawaii, and respectfully urge you restore
fairess to State contracts with design professionals. Thank you for an opportunity to
express our views In SUPPORT of this bill.

Respectfully submitted,
YFH ARCHITECTS, INC.

Presi
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