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MEMORANDUM

TO: Chair McKelvey, Vice Chair Kawakami, and Members of the
House Committee on Consumer Protection & Commerce
Conference Room 325 at 2:10 P.M.

FROM: Chu Lan Shubert-Kwock, Chair
Small Business Regulatory Review Board (SBRRB)
DATE: March 31, 2014
SUBJECT: Support - Senate Bill 2487 SD1 HD2, Relating to the Small Business

Regulatory Flexibility Act

On behalf of the Small Business Regulatory Review Board (SBRRB), we support the
intent of proposed S.B. 2487 SD1 HD2, Relating to the Small Business Regulatory
Flexibility Act. The proposed measure establishes the office of the small business
regulatory review, changes the SBRRB from a rule-making body to a supervisory body
with the ability to approve or reject the action of the director, and requires the director
and the members of the SBRRB to receive appropriate training by the appropriate
division of the Department of the Attorney General.

We very much appreciate the Legislature’s support of this Board. We believe that
having a full-time funded Director with assistants will help fulfill the necessary functions
of the SBRRB by enabling it to reach small businesses, and to hear and address their
needs. Given thatthe SBRRB is to be a supervisory body to approve or reject the
proposed administrative rules, we also belleve it is essential that the role of the proposed
SBRRB Director is not to act in place of the board for the small business community, but
to assist the Board in its mission.

We respectfully provide the following general comments to the proposed measure, and
have attached our initial recommendations, shown in red, to the draft bill.

1. §201M- Director: powers and duties.

The SBRRB must meet to vote as representatives of small business; the Chair calls for
the Board meetings.

The Board supervises the SBRRB Director, who does not represent small business, but
works administratively under the supervision and direction of the Board. The Director’s
report cannot be automatically accepted if there is no board meeting to vote on the
Director’s findings. It is preferred that under Subsection (d) that “ten days” be changed
to “ten days after a board meeting” in order for the board to meet and deliberate at its
monthly meeting.
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2. §201M- Board; power and duties.

The DBEDT board member is no longer needed, as was previously believed, to provide
the SBRRB with administrative assistance and to ease quorum problems. It has, in fact,
proven difficult for the DBEDT ex officio to fit meetings into his or her scheduling and to
be prepared at meetings. On many occasions, DBEDT members have abstained from
voting on a measure, resulting in no action taken. '

The SBRRB should remain independent as it was originally intended to carry out the
small business perspective. There should be nine (9) independent small business
representatives from the cross secfions of all businesses in Hawaii. It is therefore
recommended that three members of the board be appointed by the governor rather
than two, to replace the DBEDT member.

3. §201M-5 Office of small business regulatory review; director, smail business
regulatory review board.

It is recommended that the SBRRB Director not be included as an ex officio voting
member. The Director should report to the SBRRB Chair, and review incoming rule.
changes, existing rules, and requests from smalil business.

The term “council” should be replaced with “board.”

Thank you for the opportunity to provide these comments and recommendations fo
SB 2487 SD1 HD2.



THE SENATE 2487

TWENTY-SEVENTH LEGISLATURE, S B N O S.D. 1

2014 e .

STATE OF HAWAII H.D.2
PROPOSED

A BILL FOR AN ACT

INITIAL RECOMMENDATIONS AND COMMENTS (IN RED)
MADE BY THE SBRRB

RELATING TO THE SMALL BUSINESS REGULATORY FLEXIBILITY ACT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAILI:

SECTION 1. The legislature finds that Act 168, Session
Laws of Hawaii 1998, codified as chapter 201M, Hawaii Revised
Statutes, established the Hawaii Small Business Regulatory
Flexibility Act. The Act provided for a petition process to an
agency for regulatory review, perioaic administrative review of
rules with smali business impacts, and an independent regulatory
review board, known as the small business regulatory review
board, to consider concerns of small businesses and make
recommendations to adopt, amend, or repeal rules.

Unfortunately, the legislature also finds that the small
business regulatory review board has not been functioning as
originally envisioned. The legislature further finds that the
small business regqulatory review board is actually slowing the
. review process down to the point that businesses are actually
being hurt as these businesses wait in limbo for new rules to be

slowly adopted.



Accordingly, the purpose of this Act is to better ensure
that the originally-envisioned functions of the small business
regulatory review board are carried out in an efficient manner
that will ensure timely review and adoption or rejection of

rules by:

(1) Creating the office of small business regulatory review and the position of
director of small business regulatory review;

(2) Changing the small business regulatory review board from a rule making body
to a supervisory body with the ability to, within ten days, approve or reject the actions
of the director; SBRRB Board must meet to vote as representatives of small business.
The deadline of after Board vote is fine, but the SBRRB Director cannot act for small
business.

(3) Requiring the director of small business regulatory review and members of the
small business regulatory review board to receive training by the appropriate division
of the department of the attorney general to ensure that director and board members
have a clear understanding of the role of the office of small business regulatory
~ review, the director of small business regulatory review, and members on the board of
small business regulatory review and the parameters of the respective roles, including
the hierarchy of the Hawaii Revised Statutes and the Hawaii Administrative Rules;
and

(4) Clarifying the contents of the annual report that the director of small business
regulatory review must submit to the legislature.

SECTION 2. Chapter 201M, Hawaii‘Revised Statutes, is
amended by adding two new sections to bé appropriately
designated and to read as follows:

"§201M- Director; powers and duties. (a) The director

shall have such powers delegated by the governor as are

necessary to coordinate and, when requested by the governor, to

direct pursuant to chapter 91 all state governmental agencies in

matters concerning small business regulations.




(b) Upon receipt of an agency's proposed rules, the

director shall analyze the proposed rules and deliver to the

board a summary of the director's analysis and any

recommendations. Decisions should be by vote by Members. (or

decisions). The director may consult with the proposing agency

and the Chair before placing the items on the Board Agenda.

During scheduled Board hearing, presentation by agency, any

affected party will help the Board members to understand the

rule changes so they can vote to amend, reject or approve the

rule changes, after which the Director of SBRRB shall prepare a

memoramdum to the affected agency and governor. Remove { to help

with the director's analysis before , during, and after the

director's analysis, recommendation, and decision has been

received by the board.)

Delete c Reason being the Director cannot deny Board Members
from hearing and questioning agencies or testifiers therefore
removing the purpose of the Board into a rubber stamping

process. (c) After the director's analysis has either been

accepted by the board, rejected by the and further amended, or

rejected by the board Upon a scheduled Board Meeting to hear

directly from agencies and presenters, a memo shall be prepared

to inform the affected agency, the governor and the attorney

general. Remove ( and returned to the director or after the

lapse of ten days without the board's decision, the director

shall draft a small business impact statement detailing the

impact that the proposed rules will have on small business and

send the impact statement to the agency proposing the rules, the

governor, and the attorney general.)




(d} The director shall make an annual report to the

legislature no later than twenty days prior to the convening of

each regular session detailing:

(1) Any requests from small business owners for review of any rule adopted by a
state agency;

(2) The impact or effect of any rule adopted by a state agency would have on
small businesses;

(3) Any action taken by the board in response to any requests from small business
owners for review of rules adopted by state agencies, including any recommendations
made by the board to an agency or the legislature regarding the need for a rule change
or legislation; and

(4) The outcome of any action taken pursuant to paragraph (3).

The report shall include a summary of the comments made by

the board to agencies regarding its review of proposed new or

amended rules.

All agencies shall cooperate with the director and assist

in the preparation of the report by responding to requests for

information made by the director.

(e) ??? The director may delegate to any person such power

or authority vested in the director as the director deems

reasonable and proper for the effective administration of this

section. The Director is the administrator for SBRRB carrying

out the policies of SBRRB at the Board’s director.

§201M- Board; power and duties. (a) The board

supervises the Director. The Chair calls for Board Meetings.

Remove ( shall serve a supervisory role toc the director,

reviewing the analyses and possible recommendations and




decisions of the director. The board may make recommendations

concerning small business regulations to the director and shall

meet at the call of the board chairperson or the director upon

notifying the board chairperson. The board may also meet at the

call of any board member.)

Remove this paragraph because the Director cannot decide the
outcome without the Board’s collective decision via

vote. (b) Upon receipt of any analyses or possible

recommendations or decisions by the director, the board may

accept or reject all or part of these analyses, recommendations,

or decisions. The board shall, within ten days of receipt of

the analyses, recommendations, or declisions of the director,

decide to accept, reject, or amend the analyses,

recommendations, or decisions of the director. Any failure of

the board to achieve quorum or make a majority decision hithin

the ten-day limit will result in an automatic acceptance of

director's position. If the board is able to achieve quorum and

make the decision to accept, reject or amend the director's

position, the board shall notify the director in writing of the

board's support or dissent, the reasons for the board's support

or dissent, and any possible amendments prior to the expiration

of the ten-day time limit.

Delete (C) (c) The board may delegate to any person such

power or authority vested in the board as it deems reasonable

and proper for the effective administration of this section."

SECTION 3. Section 201M-1, Hawail Revised Statutes, is
amended by adding two new definitions to be appropriately

inserted and to read as follows:



""Director" means the director of the office of small

business regulatory review.

"Office" means the office of small business regulatory

review."

SECTION 4. Section 201M-2, Hawaii Revised Statutes, is
amended to read as follows:

"§201IM-2 Determination of small business impact; small
buéiness impact statement. (a) Prior to submitting proposed
rules for adoption, amendment, or repeal under section 91-3, the
agency shall [determire] declare whether the proposed rules
affect small business, [and3if-se—the availability and

TRRTY e ] e 1 s ] 1d be .
implementeds] This section shall not apply to emergency
rulemaking.

(b) If the proposed rules affect small business, the
agency shall [eeonsider—ereative;—innovative,—or—flexible -metheds

. 1 - TR : i 114 :
impactstatement to besubmitted—with] submit the proposed rules
to the departmental advisory committee on small business and the

[beaxrd] office when the rules are essentially complete and

before the rules are submitted to the governor for approval for

public hearing. [Fhestatement—shall provide o reasonable







4€+] (¢) This chapter shall not apply to proposed rules

adopted by an agency to implement a statute or ordinance that
does not require an agency to interpret or describe the
requirements of the statute or ordinance, such as federally-
mandated regulations that afford the agency no discretion to
consider less restrictive alternatives."

SECTION 5. Section 201M-4, Hawaii Revised Statutes, 1is
amended by amending subsection (a) to read as follows:

"{(a) There may be established within and administratively
attached to every department of the State or county whose rules
affect small business activities, an advisory committee on small
business. The advisory committee shall consist of three or more
odd number of members appointed by the department and may advise
more than one department. The department shall have the
authority to appoint members to the advisory committee and to
fill any vacancies. The members shall serve on a volunteer
basis and have experience or knowledge of the effect of

regulation by those departments on the formation, operation, or



expansion of a small business. No person shall serve as the

director or on the small business regulatory review board and an

advisory committee on small business concurrently. The advisory
committees shall not be subject to the requirements of chapter
L.

SECTION 6. Section 201M-5, Hawaii Revised Statutes, is
amended to read as follows:

"§201M-5 [Small business regulatory review-board;
powers-] Office of small business regulatory review; director;
small business regulatory review board. [{a)—Fhere -shall-be

et ion—) {a) There is created an office of small business

regulatory review that shall be headed by a single executive to

be known as the director of small business regulatory review who

shall be appointed by the governor as provided in section 26-

34. The office shall implement this chapter and shall be placed

within the department of business, economic development, and

tourism for administrative purposes. The office shall serve the

governor in an advisory capacity on all matters relating to

small business regulations.




(b) [Fhre—boardshaldl—censist of ninemembers,—whe] There

is created a small business regulatory review board not to

exceed nine members. Except for the director, members of the

review board shall be appointed by the governor pursuant to

section 26-34; provided that:

(1) Three members shall be appointed from a list of nominees submitted by the
president of the senate;

(2) Three members shall be appointed from a list of nominees submitted by the
speaker of the house of representatives;

(3) Three members shall be appointed by the governor;

(4) Remove this as no longer necessary. The director of business, economic
development, and tourism, or the director's designated representative, shall serve as an
ex officio[f],[}] voting member of the board; This did not work out.

(5) The appointments shall reflect representation of a variety of businesses in the
State;

(6) No more than two members shall be representatives from the same type of
business; and

(7) There shall be at least one representative from each county.

For the purposes of paragraphs (1) ahd (2), nominations shall be
solicited from small business organizations, state and county
chambers of commerce, and other interested business
organizations.

The board shall be attached to the department of business,

economic development, and tourism for administrative

purposes. Except for the director, the term of each member

shall be four years; provided that, of the members initially

appointed, three members shall serve for four years, three

members shall serve for three years, and the remaining three




members shall serve for two years. Vacancies shall be filled

~for the remainder of any unexpired term in the same manner as

original appointments. Remove the entire sentence. Delete this

part.The director shall be an ex officio voting member of the

council. The council chairperson shall be elected by the

council from among the appointed members of the council.
[-+e}—Bxeept—for the ex officiomember,—att] ALl members of
the board shall be either a current or former owner or officer
of a business and shall not be an officer or employee of the
federal, state, or county government. A majority of the board
shall elect the chairperson. The chairperson shall serve a term
of not more than one year, unless removed earlier by a two—
thirds vote of all members to which the board is entitled. Any

Member of the Board may be removed by 2/3 vote. The members of

the board shall serve without compensation but shall be

reimbursed for expenses, including travel expenses, incurred in

the discharge of their duties.

[4)] A majority of all the members to which the boafd is
entitled shall constitute a quorum to do business, and the
concurrence of a majority of all the members to which the board
is entitled shall be necessary to make any action of the board
valid.

(c) The director and members of the board shall receive

training by the division of the department of the attorney

general that oversees the State's boards and commissions to

ensure that the director and the members have a clear

understanding of the role of the office, its director, and

members of the board and the parameters of the members' role,



including the hierarchy of the Hawaii Revised Statutes and the

Hawaii Administrative Rules.

(d) The department of business, economic development, and

tourism shall provide financial and administrative support

reasonably necessary for the board to conduct small business

regulatory review activities.

SECTION 7. Section 201M-7, Hawaii Revised Statutes, is

amended to read as follows:

"§201M-7 Periodic review; evaluation report. (a) Each
agency having rules that affect small business shall submit by"
June 30 of each odd-numbered year, a list of those rules to

the director [small-business—regulatery review beard;]; provided

that, by June 30 of each year, each agency shall submit to the

SBRRB Board (director) [small-—business—regulotory review board]

a list of any rules to be amended or repealed, based upon any



new, amended, or repealed statute. The agency shall also submit
a report describing the specific public purpose or interest for
adopting the respective rules that affect small business and any
other reasons to justify their continued implementation.

(b) The director [smadl-business—regulateryreview-benrd]
shall provide to the head of each agency a list of any rules
adopted by the agency that affect small business and have
generated complaints or concerns, including any rules that the
[beard] SBRRB Board (Director) determines may duplicate,
overlap, or conflict with other rules, or exceed statutory
authority. Within fdrty—five days after being notified by the
[beaxd] SBRRB Board (director) of the list, the agency shall
subﬁit a written report to the SBRRB Boardlbeard] (director) in
response to the complaints or concerns. The agency shall also
state whether the agency has considered the continued need for
the rules and the degree to which technology, economic condi-
tions, and other relevant factors may have diminished or
eliminated the need for maintaining the rules.

(c} The SBRRB Board[beard] ( director) may solicit
testimony from the public regarding any report submitted by the
agency under this section at a public meeting held pursuant to
chapter 92. Upon consideration of any report submitted by an
agency under this section and any public testimony, the SBRRB
Board [beard] director shall submit an evaluation report to the
next regular session of the legislature. The evaluation report
shall include an assessment as to whether the public interest
significantly outweighs a rule's effect on small business and

any legislative proposal to eliminate or reduce the effect on



small business. The legislature may take any action in response
to the report as it finds appropriate.™ '
SECTION 8. Secticn 201M-3, Hawail Revised Statutes, is

repealed. A post public hearing report detailing then outcome

should be submitted to the SBRRB Board.




SECTION 9. Section 201M-6, Hawaii Revised Statutes, 1s

repealed.










SECTION 10. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 11. This Act shall take effect on December 21,
2112,



Report Title:

Small Business Regulatory Review Board; Office of Small Business
Regulatory Review; Director; Annual Report

Description:

Establishes the office of small business regulatory

review. Requires the director to submit an annual report to the
legislature. Requires the Department of Business, Economic
Development, and Tourism to provide the Board adequate financial
and administrative support. (SB2487 HD2 PROPOSED)

The summary description of legisiation appearing on this page is for informational purposes only and is
not legisiation or evidence of legislative intent.

The items in red should be included those and in ( _) should be

removed.



Chamberos Commerce HAWAI|

The Voice of Business

—

Testimony to the House Committee on Consumer Protection and Commerce
Monday, March 31, 2014 at 2:10 P.M.
Conference Room 325, State Capitol

RE: SENATE BILL 2487 SD1 HD1 PROPOSED HD2 RELATING TO THE SMALL
BUSINESS REGULATORY FLEXIBILITY ACT

Chair McKelvey, Vice Chair Kawakami, and Members of the Committee:

The Chamber of Commerce of Hawaii ("The Chamber") opposes SB 2487 SD1 HD1
Proposed HD2, which establishes the office of small business regulatory review; requires the
director to submit an annual report to the legislature; requires the Department of Business,
Economic Development and Tourism to provide the Board accurate financial and administrative
support.

The Chamber is the largest business organization in Hawaii, representing over 1,000
businesses. Approximately 80% of our members are small businesses with less than 20
employees. As the “Voice of Business” in Hawaii, the organization works on behalf of members
and the entire business community to improve the state’s economic climate and to foster positive
action on issues of common concern.

Small businesses are the backbone of Hawaii’s economy and they struggle to make ends
meet with all the government regulations imposed on them. The Small Business Regulatory
Flexibility Act helps review government regulations to ensure that they do not harm small
businesses.

We urge the committee to defer this bill. Thank you for the opportunity to testify.

1132 Bishop Street, Suite 402 o Honolulu, Hawaii 96813  Phone: (808) 545-4300 e Facsimile: (808) 545-4369
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Testimony to the House Committee on Consumer Protection and
Commerce
Monday, March 31, 2014
2:10 p.m.
State Capitol - Room 329

RE: S.B. 2487 SD1 HD1 Proposed HD2, Relating to the Small Business
Regulatory Flexibility Act

Dear Chair McKelvey, Vice-Chair Kawakami and members of the Committee:

My name is Gladys Marrone, Government Relations Director for the Building
Industry Association of Hawaii (BIA-Hawaii), the Voice of the Construction Industry.
We promote our members through advocacy and education, and provide
community outreach programs to enhance the quality of life for the people of
Hawaii. BIA-Hawaii is a not-for-profit professional trade organization chartered in
1955, and affiliated with the National Association of Home Builders.

BIA-Hawaii supports the intent of the proposed H.D. 2to S.B. 2487 S.D. 1,
H.D. 1, which establishes the office of small business regulatory review. Requires
the director to submit an annual report to the legislature. Requires the Department
of Business, Economic Development and Tourism to provide the Board adequate
financial and administrative support.

We appreciate this Legislature's support of the Small Business Regulatory
Review Board (SPPRB) by creating an office and director to perform research and
analysis, requiring the DBEDT to provide financial and administrative assistance,
and provide training for members of the SBRRB.

One concern we have is the 10-days required of the SBRRB to make a decision
on recommendations by the director. We believe this is inadequate and support the
amendment proposed by the SBRRB. Furthermore, we believe it is essential that
the role of the proposed SBRRB Director is to assist the SBRRB in its mission, not to
act in place of the board for the small business community.

We appreciate the opportunity to share with you our views.

Mailing address: P.O. Box 970967, Waipahu, Hl 96797 Street address: 94-487 Akoki St., Waipahu, Hl 96797-0967;

Telephone: (808) 847-4666 Fax: (808) 440-1198 E-mail: info@biahawaii.org; www.biahawaii.org



The Hawan Business League

1188 Bishop St., Ste. 1003, Honolulu, Hawan 96813
Phone: (808) 533-6819  Facsimile: (808) 533-2739

March 31, 2014 l J_"l‘]i

Testimony To: House Committee on Consumer Protection and Commerce
Representative Angus L.K. McKelvey, Chair

Presented By: Tim Lyons
President
Subject: S.B. 2487, SD 1, Proposed HD 2 - RELATING TO THE SMALL

BUSINESS REGULATORY FLEXIBILITY ACT.

Chair McKelvey and Members of the Committee:

I am Tim Lyons, President of the Hawaii Business League, a small business service

organization.

The Small Business Regulatory Review Board has in the past served a very important
mission. Unfortunately, it has had its problems over the years, most of which we
attribute to the lack of funding and resources. The purpose of this bill is to revisit the

Review Board and we can agree with the basic concept in this bill.

A restructuring will provide for more accountability, will ease the paperwork burden on
volunteer Board Members and provide them with the necessary knowledgeable staff in
order to accomplish their goals. There is no reason for the Board to be "bogged down"
with a review of cumbersome rules and regulations that basically have very little
impact. The purpose of the Board is to determine the impact on small business and
with all of the rules and regulations that exist and that are proposed it is quite difficult



for a volunteer Board to accomplish that task. An administrative director could alleviate

that work load.

This Board has, on many occasions, helped with minimizing the regulation on small
businesses but at the same time achieving departmental goals. We think the concept in
the Proposed HD 2 has great merit and we would ask this Committee to continue to
push this concept forward for further discussion.

Based on the above, we can recommend your adoption, again for further discussion.

Thank you.
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O . C l J[ The Voice for Hawaii's Ocean Tourism Industry
cean _I-Ol.ll’lsm oalition 1188 Bishop St., Ste. 1003
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(808) 537-4308 Phone (808) 533-2739 Fax
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COMMITTEE ON CONSUMER PROTECTION & COMMERCE
Rep. Angus L.K. McKelvey, Chair
Rep. Derek S.K. Kawakami, Vice Chair

DATE: Monday, March 31, 2014
TIME: 2:10 PM
PLACE: Conference Room 325

TESTIMONY OF JAMES E. COON
SPEAKING IN CONDITIONAL SUPPORT OF SB 2487 HD 2

RELATING TO THE SMALL BUSINESS REGULATORY
FLEXIBILITY ACT.

Chair McKelvey, Vice Chair Kawakami and Members of the CPC
Committee:

My name is James E. Coon, President of the Ocean Tourism Coalition.
The OTC represents over 300 small ocean tourism businesses state wide.
Most of these are family businesses which are locally owned and operated.
Many of them have been in business for several decades and are an
important and valued part of their respective communities.

When ACT 168 was passed by the 1998 Legislature it was welcomed by the
small business community. I had the privilege of serving on the first
SBRRB and understand and appreciate what it should do for the Small
Business Community. We are very supportive of the intent of the original
ACT 168. SB 2487 HD 2 may be well intended, but has some major flaws
in our opinion:

201M-3 Small Business Statement after public hearing should not be
eliminated. This provision is a vital component to ACT 168 and to eliminate
201M-3 will drastically reduce the effectiveness of this board. The public



hearing process is already perceived to be flawed. Having the Small
Business Statement after the public hearing gives the small business
community an opportunity to at least create a dialogue with the agency as to
why their comments were not acted upon and hopefully better rule making
will result.

Board Power and Duties: On page 6, lines 8-11 gives only 10 days to offer
amendments. We are requesting 30 days for amendments instead of 10.

Finally, page 4, line 4 & 5, the Small Business Regulatory Review Board
should also get a copy of the impact statement along with the AG and the
Governor that is submitted by the SBRRB Director.

Please do not totally gut this important friend of the small business
community. Please do not eliminate 201M-3

Sincerely,
James E. Coon, President,

Ocean Tourism Coalition
808-870-9115
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