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Thank you Chairman Tsuji and members of the Committee.   

 

My name is Damon Stewart, and I am the Vice President of State Government 

Affairs for DIRECTV.  Today however I submit testimony on behalf of 

DIRECTV, DISH NETWORK, and the Satellite Broadcasting and 

Communications Association, which essentially encompasses the satellite industry 

in the State of Hawaii.  Combined, DISH and DIRECTV are proud to provide 

television service to over twenty eight thousand Hawaii families.  

 

I appreciate the opportunity to submit testimony about the House resolution (HCR 

88) urging examination of the parity of the current tax and fee structure imposed 

on video programming service providers. We stand ready to participate as a 

resource and corporate partner in a balanced discussion of these issues, but we do 

take issue with some of the assumptions and conclusions embedded in the 

language of the existing resolution.  Frankly, as we see it, the resolution as 

currently drafted leaves the committee with nothing to study.  It reaches 

conclusions on all the issues without taking a day of testimony or hearing from any 

of the interested parties, and satellite TV providers in particular.   

 

Most importantly, we object to the conclusion that the state would be leveling the 

playing field by requiring all video providers to pay the franchise fee.  This 

conclusion is based on an assumption, one that we also disagree with, that satellite 

TV providers—or any provider that does not bury its equipment on public land—

should be required to pay for rights of way that they do not use.   

 

We have offered alternative language for a resolution that first calls for an 

evaluation of whether there is any disparity for the Hawaii legislature to fix and if 

so, to consider alternative solutions.   

 

From our perspective, there is no disparity.  Currently, both cable and satellite pay 

state tax of 4.16% in Hawaii.  We all pay our share.     
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Cable instead is focused on franchise fees, fees that it pays to local government for 

the right to access public rights of way to lay its equipment.   

Cable companies are not special. They are not entitled to free use of other people’s 

property. Like any other corporation or individual, if they seek the use property 

owned by others, they must first seek the landowner’s permission, and landowner 

may condition such permission on a payment for such use—rent—if they so 

choose. 

 

This does not change simply because the property is owned by the taxpayer. If a 

person or corporation seeks the use of city property for private use, they must 

obtain permission from the city to do so. Mayors and city councils have fiduciary 

responsibilities to their constituents and not to give away property to private 

companies for the latter’s commercial use.  

 

That is why cable companies have for decades entered into franchise agreements 

with local government for the right to dig up streets and sidewalks and lay their 

cables through the public rights-of-way.  That rent is called a franchise fee.  Cable 

companies are permitted to, and do, pass on this business cost to their customers in 

the form of a line item surcharge on the customers’ bills.   Nothing requires cable 

companies to pass this on as a line item on the bill – they are simply allowed to and 

do.   

 

Satellite TV providers do not enter into franchise agreements or pay franchise fees  

for the simple reason that we don’t use public rights of way.  Satellite TV 

companies have developed technology that does not require us to dig up public 

streets or hang wires from utility poles to deliver TV service to our customers.  Our 

TV signals travel through the air directly to subscribers’ homes from satellites 

orbiting above the Earth.  Making our customers pay franchise fees—or an 

equivalent amount in taxes—would be like making airline passengers pay a fee for 

using railroad tracks.  They don’t use them; they shouldn’t have to pay for them. 

 

Satellite TV providers have our own business costs that are unique to our method 

of delivering service. For example, we pay between three hundred fifty to five 

hundred million dollars to design, build and launch each state-of-the-art 

communications satellite, of which the companies combined have eighteen.   

 

But we don’t see it as anti-competitive that we pay to construct each new satellite, 

to rent launch pads, to purchase rocket fuel. And we certainly haven’t asked 
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Congress to give us permission to have a separate surcharge for such items on the 

bill that we pass on to our customers.   

 

Instead, this is just the price we pay for choosing to deliver service to our 

customers from satellites orbiting the earth. Franchise fees are no different – they 

are a cost cable companies pay because they choose to deliver service to their 

customers by burying cables in public lands. 

 

Cable providers themselves acknowledge that franchise fees are operating costs, 

not taxes, in the annual reports they provide to investors.  These filings are all 

made under oath, with civil and criminal penalties for falsification.    

 

For example, Comcast, in last year’s 10-K, filed with the Securities and Exchange 

Commission lists the franchise rights it obtains in exchange for paying franchise 

fees as its most valuable asset, valued at a staggering $59 billion.   

 

It is the same for Time Warner which values its franchise rights at nearly $25 

billion.  (We’ve attached excerpts from Comcast’s and Time Warner’s SEC filings 

for your reference.)   

 

The courts agree. The Fifth Circuit has stated that ―franchise fees are not a tax, 

however, but essentially a form of rent; the price paid to rent use of the public 

rights of way . . . there can be no doubt that franchise fees imposed on the cable 

operator are part of a cable operator’s expense of doing business.‖  City of Dallas 

v. FCC, 118 F.3d 393, 397-98 (5th Cir. 1997). 

 

From our perspective, franchise fees are an operating cost and should be outside 

the scope of this resolution entirely.  States generally don’t get involved in leveling 

the operating costs of companies.  It would be no different than taxing music sold 

on iTunes at a higher rate than music sold at a local record store, because iTunes 

doesn’t have to pay rent for brick and mortar stores.  

 

To this end, we have provided language that fairly and accurately characterizes the 

nature of franchise fees and provides a more balanced, industry-neutral approach to 

any study. 

 

Thank you. 
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Federal Case Law:  
Franchise fees are rent 

“Franchise fees are not a tax . . . but essentially 
a form of rent [i.e.,] the price paid to rent use 

of public right-of-ways . . . there can be no 
doubt that franchise fees imposed on the 

cable operator are part of a cable operator's 
expense of doing business.”   

 

City of Dallas v. FCC, 118 F.3d 393, 397-98 (5th Cir. 1997) 
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Cable Companies:  
Franchise fees are rent 

     Franchise fees, in turn, are commonly understood to be 
consideration for the contractual award of a government 
benefit.  Many cases have treated franchise fees as a form of 
“rent.”  Cable franchises are enforceable as contracts, even 
though they are traditionally awarded by ordinance. . . .  The 
contractual nature of cable franchise fees removed them far from 
“taxes.”  Taxes simply have no contractual element; they are a 
demand of sovereignty.  The consent of the taxpayer is not 
necessary to their enforcement.   

 Brief submitted by Time Warner in the case of Time Warner Ent’t – Advance 

Newhouse P’ship v. City of Lincoln, Case No. 8:04- CV-2049 (D. Neb. 2004). 
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Annual 
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“Other operating expenses 

include franchise fees, pole 

rentals, plant maintenance, 

vehicle-related costs, expenses 

related to our regional sports 

and news networks, advertising 

representation and commission 

fees, and expenses 

associated with our business 

services.”   
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2011 Franchise 

Rights Valuation:  

$59,376 Billion 
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“Our largest asset, our 

cable franchise rights, 

results from agreements we 

have with state and local 

governments that allow us to 

construct and operate a 

cable business within a 

specified geographic area.”   
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2011 Franchise 

Rights Valuation:  

$25,194 Billion 
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TAX FOUNDATION
O   F      H    A    W    A    I    I                                                                                                                                                                       
126 Queen Street, Suite 304, Honolulu, Hawaii 96813, Telephone 536-4587

March 22, 2013

The Honorable Clift Tsuji, Chair
House Committee on Economic Development
    & Business
State Capitol, Room 318
Honolulu, Hawaii 96813

RE:   HCR 88/HR 68 - Requesting the Department of Commerce and Consumer Affairs and the 
                         Department of Taxation to Conduct a Study Examining the Parity of the  
              Current Tax Fee Structure imposed on Video Programming Service         
                         Providers

Dear Chair Tsuji & Committee Members:

One of the beauties of Hawaii’s general excise tax is that is predicated on the concept
that the tax is imposed for the “privilege” of doing business in Hawaii.  As a result, regardless
of the goods or services a taxpayer is selling, the tax is imposed for the privilege of doing
business of selling products or services in Hawaii.  The general excise tax has relatively few
exemptions and unlike the retail sales tax, the tax is imposed on the seller and not the purchaser
because it is the seller who chooses to have the privilege of doing business in Hawaii.

Therefore, HCR 88/HR 68 raises the similar issue of whether or not all providers of
video programming services are being treated the same with respect to the imposition of taxes
and fees.  Currently, only providers of video programming in Hawaii are subject to the utility
franchise fee as they utilize rights of ways in order to transmit their product called video
programming.  However, cable companies are in direct competition with providers of video
programming who do not utilize that technology.  While past attempts to impose the franchise
tax on other providers of video programming failed because there was a lack of nexus for
purposes of the franchise tax, we believe that the form or technology utilized to transmit such
video programming should not dictate how or on whom the imposition of the state’s taxes
should be undertaken.  Further, we would point out that the technology is still evolving such
that we cannot predict how such video programming products will be transmitted in the future.  

HCR 88HR 68 calls on the department of commerce & consumer affairs and the
department of taxation to not only identify who these providers of video programming are but
to also study the current tax and fee structure that should bring about equity to providers of
video programming.  A quick review of other states indicates that policymakers in those states
which have attempted to recast their current laws to accomplish parity among providers of
video programming have failed to achieve equity and fairness in taxing this product.  
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A review of the issue of video programming that focuses on the product rather than the
technology is a far more comprehensive and sensitive strategy to achieving parity among all
providers of the video programming product.  

Thus, we urge that this committee to give judicious consideration to the calling for this
review.

Sincerely,

Lowell L. Kalapa
President

LLK/jad
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